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2 jolint hearing of the Senate and Hcuse Committees on

The o Natural
Rosources to hear HB 792, sponsored by Reprengntatlve Willi

Day, co-sponsored by Senator C. R. Thiessen, was called to

order by Chairman Art Shelden on February 20, 1979, at 10:00 a.m.
Roll call was taken of House members and the following members
were present: Representatives Shelden, Bertelsen, Cooney,
McBride, Byr ct;, Iverson, Fagg, Nathe, Spilker and Johnston,
which constituted a guorum of the House comnittee

Cnairmen Shelden announced that propon

would each have one hour in whlch to

after which time the committee would

WILLIE DAY opened propoaents’ testimony by
t HB 792 addresses a solution to a lo ng-standing
lsc stat d tn t Representative #vaalen and Senator

SE: C. R. THIESSEN, DISTRICT NO. 27, PDDW” ‘T- Spoke
o 1owledge of a landowner in Sidnoy als severcd
Tron surface who has five wells on his This land-
cwne ' experiencing nausea, inconvaenienc air

poliution problems as a result of these we
compensation for tolerating such conditions
pelieve the bill is confiscatory.
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Vi OSCAR S. KVAALEN, DISTRICT NG, 53, PROPONENT:
sponsored the bill because of the highi-nanded
some of the o0il companies in Eastern Montana.

ZACH STEVENS, PROPONENT; REPRESENTING THE MOHNTANA FAN
NI'O, THFE GRANGE, MONTANLA GRAIN GROWERS, ET AL, BOZEMAN,
Supoorts tne bill because of the experienced disruption o
tne land from oil and gas wells.

DERS30M, PROPONERNT; FARMER NORTHWEST OF SIDNEY:
itten testimony. See Exhibit l.

DROPONENT: Believes production is unfair to
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HUGOC ASBECK, P;\(\)POL\I ENT FARMER FROM FAIRVIEW
written testimony. See Hxhipit 4.

i

RUSSHELL DENOWH, PROPONEU}; A RANCHER FROM SIDNEY: Presented
written testimony See sxhibit 5.

RAY FPRANZ, PROPONENT; A FARMER-RANCHER FROM SIDNEY: Presented
written testimony. See Exhipit 6.

PROPONENT; A RANCHER FROM SIDNEY: Spoke in support

ating he nas had no work done yet on his place, but
ting that some will be done.

IDNEY;
cduction
ne on about

ONENT; A FARMER-PAMNCHER FROM S
Stated he has had walls Y
ing this time has had 11

b
v

ati

’.._:

w O b
0
€]

o]

ullies so bad a horse can et across them

n a previously productive meadow due to the
the meadow, now. He has had no comngensation
has had 1800 @r i es of pasture land which he

one summer and ha recelived no compensation
=00 in damages on <ae location, but it will not
Y 2xcept gumweed, and the producer won't come bhac
and re-seoad 1t. Many lozaticns weroe backfilled and cables were
left in the ground. After a few ye.rs' +time, the cables are
ccminy up with the mud. Farm machitery cannot be used to work
the land as tney have ruined their nachinery, in scme instances,
trying to do so. The preducer refuses to backfill again.
ARTLOWSKI, PROPONENT; FROM SIDHEY, MONTANA: Presented
tostimony. See Exhipit 7.
SHART, PROPONENT; A FARMER FROM SIDNEY: He has two sites
h two roads into the sites. He nas had no compensation as

th» producer pulled out of his place.

T ILLE:.N, PROPONENT; FARMER FROM SIDNEY: Presented
written testimony. See bxhibit 8.

P‘«J
o)
\":'J
zv]
{

”,N PROPONENT, FARMID
See Exhibit 9.

SIDNEY: Submitted

PROPONENT, REPRESENTING THE POWDER RIVER

TN
ﬁ}h, BROADUS, MO&TAN&{ Staved she was tne County
Ciring tHﬁ Belle Creek o0il discoevery.
Llonshiy with the producer there and
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PAT SMITH, PROPONEIT; REPRESENTING THE NORTHERN PLAING ARESQURCE
COUNCIL, HELENA: Stated the laws on coa. recognize Lhac tho
owner of the land has rights; in the case of gas and oil, the
landowner also has rights. There have been'many unpleasant
experiences with gas and c¢il companies and thinks the landowner

should be compensated.

JOHN REDMOND, PROPONENT; REPRESENTING THE SMITH CREEK COOPWRATIVE
STATE GRAZING DISTRICT IN RICHLAND COUNTY, SIDNEY, MONTAMA:
Submitted written testimony. See Exhibit 10.

Shelden called for
n

ny further proponents' testimony;
one, he called h

i
or the opponents' testimony.

DON nTJ;Jt)N QOPPONENT, EXL REN I‘JT“ DT"’ S
ASSOCIATION: FPresented written testimeony. Se¢ Exhibit 11

Stated he of;en represents bo U
law practice. The; have not had such proplems
their 50 vears OF production, and stateo he

Lill will affect established wells, toco. His

the bill is based con:

CPPONENT,; AN ATTORNEY FRCM TCOOLE COUNTY ,
th oil

1. 7The multiple use concept, which is recognized as
right and just, and mineral severance fits into the
concept of multiple use of land. This bill establizhes
mineral use as constituting interference with the surface
use and is probably unconstitutional. Also, if thersz
is a rignt to extract the minerals, then perhaps the

e farmcr 1s interfering with the mineral use.

2. Sooner or later, farmers will be retiring and in
almost 100% of the cases, they will reserve their minerals.
If the right is really interference, then what is the
effect 0of a mincral reservaticn? Such a bill will create
tremendous problems of valuation in estate planning since
there would then be a question of the right to reserve

the minerals.

2. The bill would take away from the farmer the right
to contract and the right to necgotiate his Own compean-
sation. The bill does not limit itself to Richland

and Sheridan Counties and woulid effect all farmers in
Montana. The 2 1/2% nas no rela LJOWQ jp to surface
danages and is a bit S1ti Zppears to be
unfair lcc'“lnt.on to
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1. Montana's taxes are already high in comparison
to other states, and Montana has to compete for the
same investment dollar. Higher taxes should not be
ndaed to the bad winters and long distances in dis-
couraging development.

(

Z. He believes the bill is unconstitutional and unfai

and 1f enacted and found constitutional, would still
destroy da”ﬁlopnent of the resocurces of the whole

T
e while only benefiting a few.

1 takes away due

he bpi 28s of the law; the
State cannot take one man's Tty away and give it
te another. When an operator LS a contract, he wavs
for that and has the right to ciorate withoutr unnecessary a
unreasonable interference. This »1ll would make +he )
€

-rator pay more than ne has agreed to pay

OGAN, OPPONENT, REPRESENTING SAM GARY AT BELLE CREEK,
1 ]

_______ Stated that since there is no fiscal note, the committes

uld prepare their own, noting that high taxes have an
ar rse economic effect on tax revenues to the Stat? of Montana.
1n Balle Creek, efforts are underway to raise capital for
tertiary flood recovery, and without such capital, it will not
be recovered. The cost of this recovery is equal to the cost of
¢rfiling the upper tertiary and there must be somz encourzgorert
to take this risk. If the 2 1/2% is taken off the top, the
tertiary recovery will not be done. More 1mportantly‘to the
lncal small producer is what the 2 1/2% off the top will do to
stripper production when the encouragement is not there even
without the 2 1/2%.

PPONENT ; _'I_i_O RNEY FY\OM BIILII\GL MOWTANA,
\RLES W. AUSTI
NANCE & A 1‘”

ated there woul

; meow VLIE, 'JJA}MJ\CE ARASTRONG &
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min : law which prevents payment of more than 17 1/2%
of lease. Producers must ras2rve an override and they would

—
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Two years

tack the 2 1/2% ontc the
10 Al were at S$I5

ring costs of 2 tertd
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Page Five

ar to coonerate with the strip farming cperetion. IFf
oblems can't be resolved by negotiation &
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anotn r option open. Mr. Peete prasented
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Red River (producing): $1,152,780.00

Dry hole: $ 781,880.00

15 vears; production can
1 $12.090 per barr=zl for a
r 4,800,001 41 for each dollar
invested (producing wells only). Patrick Engineering
has a success ratio of 60%.
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If Patrick Enginecering bought a certificate of deposi
12 years, with no risk, the return would be $37.35 for
invested. In 15 years the return would be the same
successiul well. Mr. Peete stated they will disconti
production if this pill passes and go into North Dak
furtner stated he believes the bill is unconstitution=
cnly benefit a few.

NDEPENDENT GAS PRODUCER FROM

i

- 1
: ated he used to be a lecase man and in the

course of run?ing Tri-Central's office, he settled many clains
for damage himself. Tri-Central was onz2 of the first oil
producers in Montana and has drilled 475 wells and does ant
beiieve one individual can come forward and claim unfair treat-
ment by Tri-Central who has over 200 preducing wells of ths 475
nmejftioned.  They send an agent out to the farmers and ranchers
and make settlement for damages over each two year periocd, and

he believes every well operator follows the same practice. i

does not believe it just for the o1l industry 4o be burdened

with a 2 1/2% override when 95% of the meney used for drillin

comas from out of state. The producer must compete for these
}

dollars with Alberta and Wyoming and already has a disadvantage
under the leasing rules and high taxes here and this bill would
add another deterrent. The only benefit accomplished would be
to the owners of ranches who have beoen drilled; it would not
benefit others at all. The bigyest losers would be the citizens

- [T E A b o -
of the State of Montana.

GEOLOGIST,
iﬁr bo{h i
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haven't bought them or they have
heard here have already been lltigi
rarticipants may not be satisfied,
court. It 1is clear that 1/2 of 1
these people and is a smal! part of
with.

OPINICN BY 1,50 BERRY
ony See Exhibit 312,

D:-VJD HOG GERD, DEPARTMENT COF F‘lF;Z‘E LAND,
Prcsented written testim

Upon the closing of opponents' testimony, a guestion and
answar period followed.

Representative Nathe asked Mr. Haughey if under the due process
clauses there is allowance of compensation for damages. Mr.
Haugney stated that if a surface cwner is damaged, +hen the

should have a compensation right. When the owner
he should bargain for damnages. PeoLwanLatLvn

1
1wested clarification when tine suart aﬁe owners and mineral
separate; Mr. Haughey stated that the mineral cwner
of reasonable access to usz of the minerals. Moot
nave made surface damage payments whether they sre
by law or not. Representative Nathe stated he

to his land and
Jr*:?c,it-‘,nLS»

if the minerals are gsevered and if tha&o minerzls
the landowner duv; not h

Representative Shelden stated the damage cannot be unreasonable.
One of the attorneys present stated that veople have a right to
hafidle thelr property rights in a reasonable manner as long as
ono doesn't interfere and infrince on ancther's LLUhtg; what is
"reasonable" depends on the case and 1s the province of the
courts to cdetermine what 1is reasonable.

A committees member asked what standing a surfazce cwner has before
the courts, and was told that t ¢ ULCQPLLY owner wnho does not
own minerals, generally speaking, does not have any legal right
to surface diﬂJQ es and has no standing because he bought the
property without the rights. However, 1t is usually stated in
most o3l and gas leases that tho operator will pay for damages

fong
comes from as it flows

s where the surface owner o rignt 1
h to him. He is a third [ .rty beneficiary cf surface

rights in that contract.

“teo member guestioned
i, 1T ke .surface owner 1is

cnen councluded there i1s no mualt
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of the attorneys present with the contentian
was concerned with a 2 1/2% override pavment on

il 1L
amages surface and not with the multiple use :éncept.
de stated that many of the complaints heard today seem to be
avout rape of and abuse to the land, but this bill has no
relationship to these abuses.

Representative Johnston stated that he had a letter from Shelby
the effect that there were problems with th: oll operators
there. One of tne Shelby rasidents stated that the complai
there centered around one landowner and one operator argui
over who was going to do some dirt work. A land cwner's
association was set up as a result and nothing further came of
it.
Mo, Teague stated that the only right a surface owner has is
that damage of the surlface cannot be unreasonable, but most
leases give the surface owner the right to damages despite the
ract tniat he 1s not a party to the contract.

Representative MeBride asked how it is decided what is s
roasonable amount of compensation for surface damage; Don Allen
renlied that thils is tne point of contention nere--there is

a foul-up in trying to communicate. Most prefer to negotiate
ta2liy own settlements as this 1s difficult, if not impocssible,
to legislate.
Cne of the conmlttee nembers asked what kind of land values
ware used in gotiations with the farmer; Mr. Peete stated he
usuailly uses the local land ownar's assoclation valuations.

£

On2 of the committese members asked where the bill states the

2 1/2% snould be paid by tne oil producers. Mr. Peete stated
the bill calls for an overriding royalty payment which would
have to be paid by the oil companiles.

L committee member asked if the o0il industry has any objection:
to annual payments for land taken out of production. Mr. Peet
stated that clients may feel differently about it, but in case
of producing wells, the owner should be compensated on an annual
basis. On dry holes, a lump sum payment would be propesz.

uggested that 1f the tax were besed on prof

% should not be paid until there is a profi
‘nis bill reads, the 2 1/2% would be added to the
f drilling.
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A conumittee meuwber asked if there had been a dollar valuye
placed on the loss of land value through damages. There was
no response to this question.

epresentative Shelden suggested that since the problem appears
o be with the right of entry wherein the surface owners do not
the minerals, there should be a negotiated settlement ti

with
01l coempanies with the lease having to be signed before
rignt of entry is exercised.
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Mr . Vaughey stated that in Alberta, 90% of Alberta minerals
are owneo oy the Crown, and to drill a well there the producer
has to purchase the surface lease. To do that here, it would
pe necesstry to establish a new network of st tate employees.

A pr omonewt x-apod that the farmer cannot afford to sue for

1

representative Shelden asked for reactions to a law limiting
i« es. Objections to such a law centered on any

state laws that nave been around for a long

sseyrvation having no effect in that case.

»sentative Shelden clarified that he meant a voluntary or
litigyated lease wnich would require tne driller to go to court
A Obhoo

An objection  to this was that it could be a two-edged sword
and could be a burden on the use of the minerals as it may

J S 0

decrease thelr value.

Representatlve Willie Day summarized for proponents by stating

the pill is important to many people from Eastern Montana.

Jr? Wa; read from a newspaper from Shelby (See Exhibiit 13) con-

ce the problems there. Representative Day stated that

! have been severed from the surface in past years and

o) ere is no chance to buy the minerals. The wmineral

owners pay no tarss until after oroduction; the landown=y

pays taxes on th: land at all times. Despite his sympathy

for the oil peopli. and the lﬂwyala, Representative Day quoted

that Shell 0il had a 19.1% increase in dividends in 1977-78,

Mobil pnad an increase of 6.7% and Tenneco had a 6.28% increase.

In response to fiscal note requests, Representative Day stated

riat e, Allen had access to a copy of the hlLl and indicated

no ir osrest in a fiscal note until toda.s. He further sta Lgh

thet ‘1le figures presentad were impressive and we all nece

il pooduction, o0il production is not for farmers, it is

f : Tit. Representatlive Day maintainad that the landowner

i king something for nothing wher the mineral owner is
"ing witnh the surface owner. He Eaxt he refussg
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to believe the Oll companies wi Charn
tnis bill is u“constitutional. 2 a e Lhy
as noted by the newspaper article ard he has other petitions
coencerning this bill which will be made available to tne
committee. Concerning the opposition of the State Land
Department, Representative Day reaed from MRC, Section 77-2-303,
(Subsection 2) pertaining to the sale of land containing
minerals of value, stating that State land is not subject to
sale when it contains minerals; therefore, if State land is
scld it is assumed there are no minerals on this land as it

is against the law to sell it if there are.

osing comments were that this LOngLat re
ate

nas taxing powers is aware of the p nt right of miner al
owners of 1ingress and egress, pbut there is reasconable cars
na2ded. He does not believe the bill is a confiscatory bill
and thinks the 2 1/2% 1s reasonable. H2 suggested that the piil
could be amernded to read that the owner contribubte and stared
it should be amsnded to so read in that respect.
Fepresentative Shelden adjocurned fhe i at 1:30 p.m.
and stated the committee would attempt to meet that evening
and take action on this bill.
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CHALIRAAN, NATURAI, RESOURCES COMMITIES
o .

kecording Secrotary, Iris Dasta
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