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The r e g u l a r  m e e t i n g  o f  t h e  J u d i c i a r y  f 
Committee was c a l l e d  t o  o r d e r  a t  8:00 

a  i n  room 4 3 6  o f  t h e  C a p i t o l  B u i l d i n g  by Chairman J o h n  S c u l l y .  
A l i  members were p r e s e n t  e x c e p t  R e p r e s e n t a t i v e  E u d a i l y ,  e x c u s e d .  

B i l l s  s c h t z u l e d  were S e n a t e  B i l l s  2 0 4 ,  
205  and 1 4 9  and House B i l l s  568 and 569.  

SENATE B I L L  NO. 2 0 4 :  S e n a t o r  A k l e s t a d .  The b i l l  p r o v i d e s  
f o r  a r e b u t t a b l e  p resumpt ion  t h a t  a 

d e f e n d a n t  c o n v i c t e d  o f  d e l i b e r a t e  homicide  i s  a  d a n g e r  t o  o t h e r s  
and n o t  e n t i t l e d  t o  b a i l .  H e  p a s s e d  c u t  a hand-out ,  e x h i b i t  #i. 

TOM HONZEL: Ccunty A t t o r n e y s  A s s o c i a t i o n ,  H e  
quo ted  a c a s e  t h a t  h e  was f a m i l i a r  w i t h .  I 

Sometimes,  a d e l i b e r a t e  homicide  i s  a  f a m i l y  t y p e  a f f a i r  a n d  may 
be  t h e  only c r i m e  t h a t  a  p e r s o n  migh t  commit. With t h a t  t y p e  of 
a p p e a l  a  p e r s o n  may b e  l e t  o u t .  H e  e l a b o r a t e d  b r i e f l y .  

I 
T h e r e  were  no  o t h e r  p r o p o n e n t s  and no opponen t s .  1 
SENATOR AKLESri'AD : -- I would hope t h a t  w e  would q u i t  

c r i m i n a l s  and p a s s  t h i s  b i l l .  

REPRESENTATIVE KEEDY: -- Asked a b o u t  t h e  d e f e n d a n t s  r i g h t  t o  
overcome t h e  p resumpt ion .  M r .  Honzel  

s t a t e d  t h a t  i n  some c a s e s  it migh t  n o t  happen a g a i n .  I 
The h e a r i r \ g  c l o s e d  c n  S e n a t e  B i l l  2 0 4 .  

SENATE BILL NO. 2 0 5 :  S e n a t o r  A:. lestad.  A p e r s o n  m i g h t  r o b  a 
s t o r e  a n 6  migh t  n o t  b e  p u t  i n t o  t h e  

I 
m i n i n m  s e n t e n c i n g  c a t e g o r y .  I t h i n k  when t h e y  w a l k  i n t o  a s t o r e  
and have  a  weapon o f  s o m e  k i n d  t h e n  I would t h i n k  w e  c o u l d  p u l l  
t h i s  p e r s o n  o u t  o f  t h i s  c a t e g o r y  and g i v e  him a t  leas t  two y e a r s .  
~t least i t  g i v e s  the judge  a l i t t l e  l a t i t u d e .  I would hope  t h a t  
t h i s  would have  a  d e t e r r a n t  e f f e c t  b e c a u s e  t h e  i n d i v i d u a l  would 
know what  i s  g o i n g  t o  happen.  

TOM HONZEL: County A t t o r n e y s  A s s o c i a t i o n .  The manda- 
t o r y  minimum s e n t e n c e  was passed i n  1 9 7 7 ,  

and when R e p r e s e n t a t i v e  Ramirez p u t  t h a t  b i l l  toget ; - .e r  he  t h o u g h t  
there m i g h t  be c a s e s  where t h e  mandatory minimum s e i t e n c e  m i g h t  
a2ply. A s  t h e  S e n a t o r  h a s  7 o i n t e l  o u t ,  t h e r e  a r e  c a s e s  where  t h e y  
do n o t  i n f l i c t  b o d i l y  i n j u r ;  and b e c a u s e  no b o d i l y  i n j u r y  was i n -  
f l i c t e d  t h e y  migh t  a r g u e  tl-2: t h e y  t a k e  i n t o  c o n s i d e r a t i o n  s u b s e c t i o  
5 .  W e  t h i n k  i t  makes much :lore s e n s e .  I t h i n k  w e  s h o u l d  add t h e  
l ,2nguage " u n l e s s  a weapon".   is cuss ion a b o u t  t h i s .  
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XPLXESENTATIVE KEEDY : Would you p l e a s e  ment ion  one o r  more 
of t h e  o f f e n s e s  f o r  whcih a  mandatory 

minimum s e n t e n c e  c o u l d  be  commited w i t h o u t  a  weapon. 

TOM HONZEL: Kidnapping,  o r  maybe d r u g s .  There  was 
b r i e f  d i s c u s s i o n .  E x h i b i t  # 2 .  

The h e a r i n g  c l o s e d  on S e n a t e  B i l l  205,  

SENATE B I L L  NO. 149: S e n a t o r  Haze lbaker .  T h i s  b i l l  was in -  
r roduced  t o  c l a r i f y  t h e  r e c a l l  a c t ,  t o  

c o r r e c t  a n  o v e r s i g h t .  The c o u n t i e s  have had a few problems w i t h  
I t .  The League o f  Women V o t e r s  o f f e r e d  some amendments t o  make it 
more c l e a r  w i t h  t h e  f i n a l  a p p r o v a l  o f  the J u d i c i a r y  Committee i n  t h e  
S e n a t e .  T h e r e  was c e r t a i n  l anguage  on ?age 2 t h a t  w a s  changed.  

REPRESENTATIVE LORY : H e  q u e s t i o n e d  t h e  nunSer o f  v o t e s  needed 
f o r  t h e  r e c a l l ,  page 2 ,  l i n e s  1 5  and 1 6 .  

There  was b r i e f  d i s c u s s i o n  and t h e  h e a r i n g  
c l o s e d  c n  S e n a t e  B i l l  149.  E x h i b i t  # 6 .  

HOUSE B I L L  NO.  569: R e p r e s e n t a t i v e  I v e r s o n .  T h i s  i s  a n  a t -  
tempt  t o  t i g h t e n  t h e  d e f e n s e  f o r  more 

p r o t e c t i o n  f o r  t h e  o f f i c e r .  I t  i s  something t h a t  we s h o u l d  be d o i n g  
something a b o u t .  I wanted t o  l e a r n  i f  t h i s  was something t h a t  we 
would be a b l e  t o  do. 

TOM HONZEL: Montana County A t t o r n e y s .  Ent rapment  
i s  n o t h i n g  new t o  t h e  law. I t  h a s  . 

a lways  been r e c o g n i z e d  a s  a  d e f e n s e  i n  Montana law. I t  i s  r e c o g n i z e @  
i n  t h e  Montana s t a t u t e s .  Read down t o  l i n e  1 8 ,  what  t h i s  b i l l  d o e s , :  
it r e c o g n i z e s  t h a t  it is  a n  a f f i r m a t i v e  d e f e n s e .  And second ,  it 
r e q u i r e s  t h i s  d e f e n s e  t o  b e  proven by a  p reponderance  of t h e  e v i d e n c 6 .  
P a t t e r s o n  v s  N. Y . ,  t h i s  c a s e  h a s  been t o  t h e  Supreme C o u r t ,  r e q u i r i n g  
t h a t  you p r o v e  by a p reponderance  o f  e v i d e n c e  i t  does  n o t  v i o l a t e  
t h e  c o n s t i t u t i o n .  W e  a r e  n o t  d e v i a t i n g  w i t h  t h i s  b i l l  or  t h e  o t h e r  
one t h a t  you w i l l  h e a r  on Monday. 

There  i s  one  problem t h a t  w e  see. The  
r e a s o n  t o  have  a n  a f f i r m a t i v e  d e f e n s e  i s  

t o  g i v e  n o t i c e  p r i o r  t o  t r i a l .  I would have some language  t o  amend. 
I would a s k  t h a t  you g i v e  c o n s i d e r a t i o n  t o  g i v e  it some c o n s i s t e n c y  
i n  t h e  law. 

REPFSSENTATIVE KEPDIIS : The s t a t e  i s  r e q u i r e d  t o  show a l l  of  t h e  
elements of  t h e  crime. A r e  you s h i f t i n g  

t h e  burden away from t h e  s t a t e .  

Y ? .  HONZEL: The Supreme Court s a i d  "no". 
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MR. HONZEL:  

c a r r y  o f f  i n  Montana law. 

W e  a r e  more i n t e r e s t e d  i n  making t h e  
law c o n s i s t e n t .  

There  was no  o t h e r  d i s c u s s i o n  and t h e  
h e a r i n g  c l o s e d  o n  House B i l l  569.  

I 
HOUSE B I L L  r10. 558: ~ ~ 2 r e s e n t a t i v e  S c u l l y .  Vice-chairman 

Teague took  o v e r  the m e e t i n g ,  w h i l e  M r .  
S c u l l y  p r e s e n t e d  t h i s  b i l l .  T h i s  b i l i  came a b o u t  f o r  numerous v a r i e d  

I 
and d i f f e r e n t  r e a s o n s .  M r .  Bardanouve a s k e d  t h a t  t h e y  l o o k  f o r  a way! 
t o  fund  t h e  F o r e n s i c  and t o  l o o k  a t  o t h e r  s t a t e s  t o  see how t h e y  
d i d  i t .  T h e  b i l l  i n c r e a s e s  numerous d i f f e r e n t  f e e s .  H e  went througl-. 
t h e  l i s t  of  t h e  o n e s  t o  be  r a i s e d .  One o f  t h e  t h i n g s  t h a t  t h e  de- 
p a r t m e n t  was f i n d i n g  o u t  w a s  t h a t  t h e  f e e s  t h a t  were  p l a c e d  on t h e  
a c t  were  n o t  enough t o  do  t h e  job .  T h a t  was a n o t h e r  r e a s o n  f o r  in -  
t r o d u c i n g  t h e  b i l l .  H e  p a s s e d  o u t  f i g u r e s ,  copy a t t a c h e d .  

Automobiles  a r e  used i n  t h e  conmiss ion  
of many c r i ~ e s .  The q u e s t i o n  has  been 

r a i s e d  whe the r  t h i s  i s  t h e  p l a c e  t o  p l u g  i n  t h e  c o s t  o f  law e n f o r c e d  
ment .  I have one amenzment t h a t  I would l i k e  t o  p u t  i n  a t  t h e  p r e s e n  
t i m e .  What we i n t e n d  t o  do  i s  round o f f  t h e  f i g u r e s .  On page 1, 
l i n e  2 3 ,  1 /2  o f  e a c h  f e e .  I t h i n k  w e  have  t o  r e c o g n i z e  a number o f  
i t e n s  i n  t h e  L e g i s l a t u r e .  The :aw enforcement  academy h a s  done a  
good j o b ,  and done it w e l l  and  -\rery e c o n o m i c a l l y .  H e  d i s c u s s e d  t h e  

I 
f o r e n s i c  l a b ,  t h e  f u n d i n g  i n t r o d u c e d  l a s t  s e s s i o n .  Then he d i s -  
c u s s e d  t h e  b i c e n t e n n i a l  p l a t e .  H i s t o r i c a l l y  w e  used t o  d o  t h i s  

and i s  t h e  f e e  r e a s o n a b l e .  I would s u g g e s t  t h a t  t h e  $5  f e e  i s  le- 
e v e r y  two y e a r s .  T h e r e  w i l l  be t h e  i n i t i a l  cost  of t h e  l i c e n s e   plat^ 

g i t i m a t e .  W e  can  r e t a i n  some of  t h a t  money t o  t h e  l o c a l  fund.  

M I K E  McGRATH : I have a  f u r t h e r  a d d i t i o n  o f  t h e  s h e e t  
t h a t  M r .  S c u l l y  p a s s e d  o u t .  Law e n f o r c e  

ment  t h r o u g h o u t  t h e  s t a t e  i s  i n  a k i n d  of a  c r u n c h ,  e s p e c i a l l y  i n  
t h e  academy and t h e  law e n f o r c e m t n t  sys tem.  i n  1977 w e  had found 

C 
a d d i t i o n a l  f u n d i n g  f o r  t h e  a c a d m y  and t h e  LED sys tem.  W e  have 
t e r m i n a l s  i n  most  s h e r i f f s  o f f i c e s  and c i t y  o f f i c e s  t h r o u g h t  t h e  

fund money f o r  t h e  law e n f o r c e m n t  academy. I t  p e r f o r m s  a n  e x c e l l e n  

t 
s t a t e  w i t h  a  c e n t r a l  t e r m i n a l .  PJe h e a r  t h a t  t h e r e  w i l l  b e  no g e n e r a i  

f u n c t i o n  i n  t h e  s t a t e  and g i v e s  e x c e l l e n t  s e r v i c e  f o r  $ 6 . 0 0  p e r  day. P 
W e  have t o  f i n d  a  s c u r c e  o f  fund ing  f o r  t h e  acade-my, and t h e  f o r e n s i c  
l a b .  

R e p r e s e n t a t i v e  Holmes i n t r o d u c e d  t h e  bi .?? 
t h a t  c r e a t e d  t h e  f o r e n s i c  l a b ,  b u t  it v, 

n o t  f u n d e d .  There  was d i s c u s s i o n  a b o u t  s e n z i n g  specimans  t o  t h e  F E l  
la5 i n  Washington D .  C .  The  r e g i s t r a t i o n  f e e  would r a i s e  t h e  m o s t  4 
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money, $1 ,524 ,938 .  Funding t h e  Law Enforcement  Academy, Law En- 
f ~ r c e m e n t  ~ e i e c o r n r n u n i c a t i o n s  System a n d  t h e  C r i m e  Lab f r o m  t h i s  
s o u r c e  would s a v e  t h e  g e n e r a i  fund $674,850 f o r  f i s c a l  yea r  i 9 8 0  
and $ 7 7 2 , 2 6 4  f o r  f i s c a l  y e a r  1981. E x h i b i t  #5 .  

WILLIA!! ROMINE : Montana S h e r i f f s  & P e a c e  O f f i c e r s .  
W e  a r e  w h o l e h e a r t e d l y  i n  s u p p o r t  o f  t h i s  

b i l l ,  o f  some method o f  pay ing  f o r  t h e  academy. T h e  c o b k t s  a r e  
c o n t i n u a l l y  handing down d e c i s i o n s  and w e  need t h i s  academy t o  have 
t h i s  e d u c a t i o n .  The o n l y  problem w i t h  t h i s  b i l l  i s  t h a t  t h e  academy 
t a k e s  a  p r i o r i t y  o v e r  t h e  f o r e n s i c  l a b .  I r e c o g n i z e  t h a t  t h a t  i s  a n  
a p p r o p r i a t e  problem,  t h e  academy f i r s t ,  t h e  c o m u n i c a t i o n s  second ,  
and  t h e  f o r e n s i c  l a b  t h i r d .  

Motor V e h i c l e .  I wan t  t o  e x p l a i n  some 
o f  t h e  problems and c o n d i t i o n s  w i t h  

n o t o r  v e h i c l e .  W e  o f f e r e d  a  2 4  houk r a d i o  t ime  i n  Deer Lodge. I t  
was m a n u a l l y  s e a r c h  and g e t  back t o  them. We had 45,000 r e q u e s t s .  
As a  r e s u l t  w e  depend t o t a l l y  on LETS.  I n  a d d i t i o n  t h e  d i v i s i o n  of  
motor  v e h i c l e  must  keep t r a c k  o f  s t a t e  c a r s .  H e  e l a b o r a t e d  f u r t h e r .  

9ZXN Z I N N E C K E R :  Montana A s s o c i a t i o n  of C o u n t i e s .  I t  
h a s  been a  b i e n n i a l  c o n c e r n .  W e  d o  want 

t t o  s e e  u s e r  f e e s  i n c r e a s e d .  T h i s  h a s  proved a n  a d e q u a t e  s o l u t i o n .  
I n  a d d i t i o n  t h e  p r o p e r  t r a i n i n g  of law enforcement  p e o p l e  does have 
an  e f f e c t  on t h e  i n s u r a n c e  r a t e s .  They would keep them Lower. 

CHUCK O'FEILLY: S h e r i f f ,  Helena .  I started as & . d e p u t y .  
I s p e n t  t h e  f i r s t  6 months i n  t h a t  car 

a n d  I had no i d e a  what t o  do  s o  I j u s t  d r o v e  a round .  I n  1969 t h e  
academy was funded by f e d e r a l  g r a n t .  W e  had 28 s c h o o i s ,  58 s c h o o l  
weeks w i t h  a  minimum amount o f  288  h o u r s  o f  t r a i n i n g .  H e  d i s c u s s e d  
t h e  a n t i q u e  method of communicat ions.  W e  had p r o b l e n s  w i t h  l o s i n g  I 

w i t n e s s e s .  I t h i n k  it i s  i m p e r a t i v e  t h a t  w e  have  a f o r e n s i c  l a b  
t o  a s s i s t  law enforcement .  

DON WHITE: - County A t t o r n e y ,  G a l l a t i n ,  Bazeman and 
F l o r e n c e .  I am i n  t o t a l  s u p p o r t  o f  t h e  

LETS sys tem.  I would echo what h a s  been s a i d  h e r e .  I have  s e e n  a  
v e r y  d r a m a t i c  i n c r e a s e  i n  t h e  performance  of  the o f f i c e r s  i n  t h e  
f i e l d .  They are  g i v i n g  u s  fewer  c a s e s  w i t h  s e v e r e  p rob lems .  Most 
3f t h e  n e g l i g e n t  homicide  2nd d e l i b e r a t e  h o m i c i d e a r e  a s  a r e s u l t  
o f  a  motor  v e h i c l e .  Most of t h e  N C I C  h i t s  a r e  s t o p p e d  b e c a u s e  of  
s s t o  d e f e c t s ,  and l a r g e l y  because  c f  t e l e c o m m c n i c a t i o n s .  I would 
l i k e  t o  t o u c h  b r i e f l y  on t h e  need f o r  t h e  f o r e n s i c  s c i e n c e  l a b .  I t s  
a b s o l u t e l y  e s s e n t i a l  t h a t  w e  have some t y p e  o f  q u e s t i o n  document 
i d e n t i f i c a t i o n ,  f o r  c h e c k s ,  e t c .  To send t o  Washington D. C .  i s  v e r y  
t ine-consuming a n d  c o s t l y .  W e  need a f o r e n s i c  p a t h o l o g i s t  i n  t h e  
l ~ r r ,  b e c a u s e  we have t o  e l i m i n a t e  t h e  problem of t h e  bod>- a l r e a d y  
-xSalned and c remated .  I t  i s  e s s e x t i a l  that you have  t h i s  e v i d e n c e .  
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I t  i s  SG c r i t i c a l  t h a c  I c o u l d  talk a b o u t  i t  for h o u r s .  The c r i ~ e  
l a b  i s  p r e s e n t l y  i n  a z s o l u t e l y  d e p l o r a b l e  c o n d i t i o n .  They have 
i n a d e q u a t e  s t o r a g e  a:f equipment .  W e  n:;.d some help. f 
JERRY KISE?.: -.- P o l i c e  Chic; ', B i l l i n s s .  H e  t a l k e d  abou 

t h e  need fc:  t h e  t e l e ~ o ~ u n i c a t i o n s  and 
t h e  fp:rens:c l a b .  WE 50 not a t  t h e  p r e s e n t  t i m e  have  t h e  c o o r d i n a t  
t h a t  -,,:? need i n  t h e  p a t h o i o g y  area and b a l l i s t i c s .  The v i t a l  time 
i s  w i t h i n  2 4  h o u r s .  We l o s e  a lot of e v i d e n c e  and a l o t  o f  t i m e  
i n  f i n d i n g  who t h e  s u s p e c t  m i g h t  b e  i n  a  c a s e .  I would l i k e  t o  
have  them a l l  be number o n e ,  t h e  academy, t h e  lzb and  t h e  LETS. 

s h a p e  and  form. 

P o l i c e  officer. Z would e c h o  t h e  same 
t h i n g s .  W e  s u p p o r t  t h i s  i n  e v e r y  way, 

JIM ?'SaIGN : -- 
Montzna Automobile  A s s o c i a t i o n .  There  
a r e  5 3 , 0 0 0  m o t o r i s t s  i n  t h e  s t a t e  of 

Mont.3:;a. The c a r  owner s h o u l d  not. be made t o  pay  t h e  burden .  The 
a c t u a i  amounts i n  t h i s  b i l l  a r e  n a t  sma?.!= The t o t a l  would be  $18 
do1 lz r . s  incro t h a n  u n d e r  t h e  c u r r t . - t  sys-cem. L e t s  compare t h i s  t o  
t h e  L :ent g a s  t a x  i n r r e a s e ,  a  13 g a l l o n  t a n k  a t  1 c e n t  t a x  would 
c o s t  J 3 . 0 0 .  W e  f e e l  c h a t  t h i s  s:;bsidy s h o u l d  come from t h e  g e n e r a l  
fund  o f  government  r a t h e r  t h a n  the car-owner.  The m o t o r i s t  i s  s i c k  
and t i r e d  o f  b e i n g  a s k e d  t o  fund e v e r y t h i n g .  I t h i n k  w e  could p u t  
a l l  of  t h e  f e e s  i n t o  t n e  g e n e r a l  fund .  I t h i n k  i t  is not f i s c a l l y  
r e s p o n s i b l e  t o  have  earmarked f u n d s .  I t h i n k  t h e  m o s t  i m p o r t a n t  
t h i n g  h e r e  i s  t h a t  w e  have  t o  co3.e u p  w i t h  a  r e a s o n a b l e  f e e .  I do 
hope you g i v e  c o n s i d e r a b l e  c o n s i d e r a t i o n  t o  a n  amendment. 

REPRESENTATIVE KEYSER : What were  t h e  o t h e r  s o u r c e s  of f u n d i n g .  I 
MR. McGRATH: 

MR. SCULLY: - 

I d o n ' t  remember, some f e d e r a l  money 
a v a i l a b l e  on a one- t ime  b a s i s .  

I t h i n k  i t  was some form of money for 
a c r i m e  c o n t r o l  p r o j e c t .  

T h e r e  was d i s c u s s i o n  a b o u t  t h e  e s t i m a t e d  
r e v e n u e  t h a t  would be g e n e r a t e d .  The 

q u e s t i o n  was r a i s e d  by R e p r e s e n r a t i v e  C u r t i s s  a s  t o  which  budge t  
t h e y  were i n ,  n o t  i n  t h e  execut -~:e  b u d g e t  and not i n  che f i s c a l  
a c a l y s t s  b u d g e t .  

RL.?PJ_' - SNTATI-. 3 DAY: - ------ H e  q u e s t i c n e d  l i n e  2 1  o n  page  5.  There 
wa; l e n g t h y  d i s c u s s i o n  c o n c e r n i n g  t h i s .  

I t  w a s  n o t  c l a r i f i e d  as  t o  wha; was meant .  I 
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ilEPXSENTATI1JE SCULLY: The l e g i s l a t u r e  h a s  been  s t a t u t o r i l y  
mandated w h e t h e r  t h e  new p l a t e s  w i l l  

b e  i s s u e d .  

REPRESENTATIVE CURTISS: Why d o e s  it t a k e  s o  i o n g  t o  ge t  a 
t i t l e  t r a n s f e r ?  I have  w a i t e d  sometimes 

f o r  mon ths .  

LARRY YLA-JERIS : I t  u s e d  t o  t a k e  a b o u t  t h i r t y  d a y s ,  b u t  
w e  t r y  t o  g e t  it out w i t h i n  t e n  d a y s .  

The a v e r a g e  i s  f o u r t e e n  d a y s ,  b u t  it sometimes t a k e s  l cnge r  if 
t h e r e  i s  a problem.  

T h e r e  was l e n g t h y  d i s c u s s i o n  o n  t h e  
l e n g t h  o f  t h e  t r a n s f e r  and  t h e  n u i s a n c e  

o f  h a v i n g  it t a k e  s o  l o n g .  

With no  o t h e r  d i s c u s s i o n  and n o  f u r t h e r  
q u e s t i o n s ,  t h e  h e a r i n g  c l o s e d  on House 

Bill Nm'ber 5 6 8 .  

The m e e t i n g  a d j o u r n e d  a t  9 : 4 5  a.m. 

~ a r l !  E l l e n  C o n n e l l y  , S e c r e s ~ r y  
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