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The r e g u l a r  m e e t i n g  was c a l l e d  t o  order 
by Chairman John S c u l l y  a t  8:00 a.m. i n  

rocm 4 3 6  of  t h e  C a p i t o l  B u i l d i n g  on Wednesday, F e b r u a r y  7 .  A l l  mem- 
b e r s  were p r e s e n t  w i t h  t h e  e x c e p t i o n  o f  R e p r e s e n t a t i v e  E u d a i l y ,  ex- 
c u s e d  and R e p r e s e n t a t i v e s  S e i f e r t  and Uhde, a b s e n t .  

Scheduled  f o r  h e a r i n g  were House B i l l s  
517, 518 ,  519 and 530,  and 505.  

HOUSE B I L L  NO. 518: R e p r e s e n t a t i v e  Cooney. T h i s  b i l l  was 
i n t r o d u c e d  a t  t h e  r e q u e s t  o f  t h e  

Department  of  J u s t i c e .  On page  2 ,  l i n e  11, i s  t h e  new language .  
H e  o u t l i n e d  i t  b r i e f l y .  

LARRY MAJAR1 S  : I n  t h i s  b i l l  i s  a n  exempt ion  f o r  t h e  
a l lowance  of  s p e c i a l  m o b i l e  equipment .  

T h i s  i s  j u s t  a conven ience  t o  s o l v e  a problem w e  had i n  t h e  p a s t .  
H e  ment ioned t h a t  on l i n e  2 4  i t  e x p l a i n e d  t h e  i d e n t i f i c a t i o n  p l a t e .  

There  was no  d i s c u s s i o n  and t h e  h e a r i n g  
c l o s e d  on House B i l l  518. 

HOUSE BILL NO. 517: R e p r e s e n t a t i v e  Keedy. T h i s  b i l l  i s  
e s s e n t i a l l y  t o  r e d u c e  t h e  s e n t e n c i n s  

d i s c r e t i o n  o f  a  judge  by removing autho; i ty  t o  d e f e r  i m p o s i t i o n  of 
s e n t e n c e .  I t  would d e a l  w i t h  t h e  r e p e a l .  I t  d o e s  r e q u i r e  t h a t  a n  
i n d i v i d u a l  b e  t r e a t e d  w i t h  i n d i v i d u a l  c i r c u m s t a n c e s .  W e  l i m i t  a 
judges  r i g h t  t o  may a n  e x c e p t i o n .  I b e l i e v e  t h a t  a  f e l o n  who is  
c o n v i c t e d  s h o u l d  have  a s e n t e n c e  imposed, i f  a c o n v i c t i o n  h a s  been 
r e n d e r e d  i n  c o u r t .  

KAREN MIKOTA: League of  Women V o t e r s .  W e  oppose  t h e  
b i i l .  Copy o f  w r i t t e n  t e s t i m o n y  a t t a c h e d .  

W e  f e e l  it is  n o t  humane. 

REPRESENTATIVE DAILY:  H e  a sked  a b o u t  homicide  and a g e n e r a l  
d i s c u s s i o n  f o l l o w e d .  The comment was 

made t h a t  a judge  would n o t  b e  g i v e n  t h e  a u t h o r i t y  t o  impose d i s -  
p o s i t i o n  o f  a  s e n t e n c e .   isc cuss ion a b o u t  imposing s e n t e n c e  and 
d e f e r r i n g  s e n t e n c e .  

There  was no o t h e r  d i s c u s s i o n  and t h e  
h e a r i n g  c l o s e d  on House B i l l  No. 517. 

HOUSE BILL NO. 505: R e p r e s e n t a t i v e  Lund. The b i l l  w a s  
i n t r o z u c e d  a t  t h e  r e q u e s t  o f  t h e  Depar t -  

ment o f  SRS. I t  would p r o h i b i t  e x c l u s i o n s  f r o m  i n s u r a n c e  p o l i c i e s  - 
t o  p e r s o n s  e l i g i b l e  t o  r e c e i v e  p u b l i c  m e d i c a l  a s s i s t a n c e .  
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J I M  CATES: Department  o f  S o c i a l  and  R e h a b i l i t a t i o n  
S e r v i c e s .  The p u r p o s e  is  t o  p r e v e n t  

p r i v a t e  i n s u r a n c e  companies and h e a l t h  s e r v i c e  c o r p o r a t i o n s  from n o t  
g i v i n g  c o v e r a g e  o f  m e d i c a i d  s e r v i c e s  t h a t  would n o r m a l l y  be i n c l u d e d  
i n  p r i v a t e  i n s u r a n c e  p l a n s .  H e  gave  a  copy o f  w r i t t e n  t e s t i m o n y ,  #2.  

J O  DRISCOLL: I n s u r a n c e  Conmiss ioner  o f f  ice. The 
HEW h a s  d i s c u s s e d  t h i s  w i t h  t h e  i n -  

s u r a n c e  companies.  The f e 2 e r a l  law s t a t e s  t h a t  Medica re  i s  a  l a s t  
p a y o r .  W e  d o  n o t  have  t h e  a u t h o r i t y  f o r  p r i o r  a p p r o v a l  of forms f o r  
Blue  S h i e l d  and B l s c  C r o s s .  I s u p p o r t  t h e  b i l l .  

I 

REPRESENTATIVE LmTD : 

t h e y  w i l l  pay  f i r s t .  

I t h i n k  it is  s e l f - e x p l a n a t o r y .  I f  
t h e y  have  o t h e r  i n s u r a n c e  companies 

I 

There  was d i s c u s s i o n  a b o u t  whe the r  1 - - , 
t h e r e  would be  a  time l a p s e ,  and t h e  

h e a r i n g  c l o s e d  on House B i l l  No. 505.  > 

HOUSE BILL NO. 530: R e p r e s e n t a t i v e  Sardanouve.  T h i s  b i l l  
would g r a n t  immunity from s u i t  f o r  

i n j u r y  t o  p e r s o n s  o r  p r o p e r t y  a r i s i n g  from s ta te-owned w a t e r  p r o j e c t s .  1 
H e  t a l k e d  a b o u t  t h e  T e t o n  Dam d i s a s t e r  and o t h e r  dam f a i l ~ r e s .  T h i s  I 
b i l l  w i l l  g i v e  imnrunity f o r  t h e  f a i l u r e  o f  a dam. I t  c o u l d  p l a c e  
Montzna i n  a  s e r i o u s  f i n a n c i a l  s i t u a t i o n ,  i f  someone sued t h e  s t a t e  
f o r  t h e  f a i l u r e .  I t  c o u l d  d e s t r o y  2ur c r e d i t  rating of  d o u b l e  A .  1 
DON Mc l :;TYRE : --. 

s t a t e - c w n e d  p r o j e c t s  i n  t h e  
d i s r e p a i r .  They w e r e  b u i l t  
s t a n d a r d s  have  changed.  W e  
H e  t a l k e d  a b o u t  t h e  p o s s i b i  
ject  and Cooney R e s e r v c i r .  
a remedy. 

A t t o r n e y ,  Departmeat o f  N a t u r a l  R e -  1 

s o u r c e s  
s t a t e  and 
t o  t h e  s t a  
are t r y i n g  
. i t y  of  f a i  
W e  are n o t  

. T h e r e  a re  a p p r o x i m a t e l y  2 5  
t h e y  a r e  i n  v a r i o u s  s t a t e s  of 
n d a r d s  oE t h a t  day  a n d  t h e  

t o  b r i n g  t h e s e  up t o  p a r .  
l u r e  of t h e  Tongue R i v e r  Pro- 

s u g g e s t i n g  t h a t  t h e r e  i s  n o t  

I 
M I X E  MELOY: T r i a l  Lawyer A s s o c i a t i o n .  I t h i n k  you 

a r e  b e i n g  c o l d - h e a r t e d .  The p e r s o n  
o u g h t  t o  r e c o v e r .   his b i l l  would c o m p l e t e l y  i m u n i z e  t h e  s t a t e  
even i f  t h e y  knew t h e r e  was a  c r a c k  i n  a dam. R e  went  on t o  t a l k  o f  
the Water Users A s s o c i a t i o n .  What w e  a r e  s a y i n g  i s  t h a t  i f  a dsln is  
t u r n e d  o v e r  t o  t h e  u s e r s  a s s o c i a t i o n  and  someth ing  happens  t h e  s t a t e  
is n o t  i i z b l e .  T h i s  b i l l  g o e s  a l o t  f u r t h e r .  I t  would e x c u s e  t h e  
s t a t e  of Montana from n e g l i g e n t l y  m a i n t a i n i n g  a dam. T h e r e  i s  no 
i n c e r , t i v e  f o r  t h e  s t a t e  t o  be a c c o u n t a b l e  b e c a u s e  t h e y  a r e  immune 
f r o m  s u i t .  
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I R e p r e s e n t a t i v e  Seifert came i n .  

J. D .  WEINGARTNER: S t a t e  Bar of Montana. The b a r  asso-  
c i a t i o n  i s  a l s o  oppoeed. W e  a r e  re- 

s p o n s i b l e  f o r  t h e  t h i n g s  w e  do and t h e  s t a t e  shou ld  a l s o  b e  respon- 
s i b l e .  I t  g i v e s  t h e  s t a t e  complete  imquni ty .  I s u g g e s t  you do not 
p a s s .  

MR. BARDANOUVE : The opponents  have b rough t  o u t  some 
p o i n t s  t h a t  I have cons ide red .  H e  

gave a p a r a b l e  i n  comparison.  There  was d i s c u s s i o n  abou t  t h e  p o t e n t i a l  
f o r  damages ,  t h e  s t a t e  cou ld  be bankrupt .  P o s s i b l y ,  I s h a r e  M r .  Meloy's  
concern .  W e  cou ld  g i v e  a p e r i o d  of  y e a r s  and w e  would be  immune f o r  
20 y e a r s .  To p u t  o u r  house i n  o r d e r  would be a  f i n a n c i a l  d i s a s t e r .  
I would hope t h a t  you cou ld  g i v e  t h i s  b i l l  s e r i o u s  c o n s i d e r a t i o n .  

R e p r e s e n t a t i v e  S e i f e r t  r e a d  t h e  codes  
a s  t hey  p e r t a i n e d  t o  t h i s  b i l l .  

REPRESENTATIVE KEYSER: Why n o t  have a  c l a u s e  s o  t h a t  i f  the 
dam w a s  ma in t a ined  t h e y  would t h e n  

be immune. Then fo l lowed  d i s c u s s i o n  abou t  t h e  s t a t e ' s  l i a b i l i t y .  

MR. McINTYRE:  

Why w a s n ' t  t h e  b i l l  d r a f t e d  t o  g r a n t  
p u n i t i v e  damages? 

There  are a  p o s s i b l e  5 0 0  c a s e s ,  such 
a s  t h e  Tongue R ive r ,  f o r  example. 

MR. KEMMIS: What a r e  t h e  p r o v i s i o n s  i n  the l a w  
t h a t  would c o n s o l i d a t e  a l l  of t h o s e  

s u i t s .  Is t h e r e  any p r o v i s i o n  i n  a  normal n e g l i g e n c e  a u i t  t h a t  
would pay a t t o r n e y s  f e e s .  

MR. SCULLY: Who would b r i n g  t h e  c a s e  b e f o r e  the 
l e g i s l a t u r e ,  and M r .  McIntyre  answered, 

it would be  e s t a b l i s h e d  somewhere. A f a c e t i o u s  remark a b o u t  wiping 
o u t  a l l  l awyers  was fo l lowed  by h i l a r i t y .  

REPRESENTATIVE CURTISS : Does t h e  s t a t e  have any l i a b i l i t y  now? 
The answer,  y e s ,  b u t  n o t  i n  t h e  

amount n e c e s s a r y .  

REPRESENTATIVE ROTH : Would t h e r e  be no way o f  r e c o v e r y  and 
M r .  Bardanouve s a i d ,  it c o u l d  b e  

t h rough  t h e  l e g i s l a t u r e .  There  i s  a n o t h e r  a l t e r n z t i v e  t o  t h i s  b i l l .  

There  fo l lowed  d i s c u s s i o n  a b o u t  Cooney 
Dam.  

F E P E S E N T A T I V E  SEIFERT: I s  it up t o  t h e  depar tment  t o  i n s p e c t  
a l l  water projects. M r .  McIn tyre  said, 

only a c e r t a i n  s i z e ,  and M r .  S c u l l y  a sked ,  would you d e f i n e  what  a 
state-owned w a t e r  p r o j e c t  is. 
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MR. M c I N T Y R E :  

code  t h a t  p e r t a i n e d .  

MR. BARDANOWE: 

HOUSE BILL NO. 519: 

s e n t  t h i s  b i l l .  

Number 6 2nd t h e n  would i n c l u d e  a l l  
o f  t h e  l i s t e d  i t e m s .  H e  r e a d  t h e  i 
There  was l e n g t h y  d i s c u s s i o n  a b o u t  I 
t h e  d e f i n i t i o n  of s t a t e - o w n e d  p r o j e c t s ,  

I would s u g g e s t  t h e  amendment t o  a l l o w  
Montana t o  g e t  t h e i r  y e a r s  i n  o r d e r .  1 
There 'was  no  o t h e r  d i s c u s s i o n  and t h e  
h e a r i n g  c l o s e d  a n  House B i l l  530.  1 
Vice-chairman Teague t o o k  over t h e  
mee t ing  s o  t h a t  N r ,  S c u l l y  c o u l d  pre- I 

REPRESEPJTATIVE SCULLY: T h i s  was amended last s e s s i o n .  T h i s  ] 
would p u t  back t h e  a - b i l i t y  o n  a con- 

t i n g e n c y  f e e  b a s i s .  I t h i n k  t h e  c o n t i n g e n c y  fee is n e c e s s a r y .  I t  
would b e  based  on t h e  i d e a  t h a t  if he  wins  t h e  a t t o r n e y  would g e t  a 
p e r c e n t a g e  c o n t i n g e n t  on  t h e  amount o f  t h e  award. 

There  was d i s c u s s i o n  a b o u t  t h e  f e e s  
and t h a t  a n  i n d i v i d u a l  s h o u l d  n o t  be 

exempted from the  c o n t i n g e n c y  f e e .  

M I K E  MELOY: Montana T r i a l  L a w y e r s .  T h i s  s e c t i o n  I 
i s  t a k e n  from t h e  s e c t i o n  i n  t h e  

s t a t u t e s  t h a t  p r o v i d e  when a p e r s o n s  p r o p e r t y  i s  t a k e n  he h a s  a 
remedy. H e  e x p l a i n e d  c o n t i n g e n c y  f e e s .  The a v e r a g e  f e e  i s  2 5 % ,  i n  
c o u r t  i t s  1/3 and t h e  Supreme C o u r t  4 0 % .  

J. D .  WEINGARTNER: The Bar A s s o c i a t i o n  s u p p o r t s  t h e  b i l l ,  1 

JIM BECK: Highway Depar tment -  H e  r e a d  t h e  con- 
I 

demnat ion  s e c t i o n  from t h e  new con- 
s t i t u t i o n .  Then f o l l o w e d  d i s c u s s i o n  a b o u t  how t h e  condemnat ion  c a s e s  
work. H e  g a v e  examples  o f  c a s e s  and t h e  amounts.  I c a n  see no jus -  
t i f i c a t i o n  f o r  chang ing  t h e  l a w .  

I 
I 

MR. SCULLY: The s t a t u t e  s t i l l  s a y s  t h a t  it be I 
r e a s o n a b l e  a t t o r n e y s  fees. H e  gave  

a n  example of t h e  s t a t e  condemning l a n d .  The r e a l  m e r i t  of t h i s  b i l l  
i s  t o  a l l o w  them t o  go t o  c o u r t .  Think i n  y o u r  own mind when you 
would l i k e  t n  t a k e  t h a t  r i s k .  We have  g i v e n  t h e  Highway Depar tment  

I 
a good t o o l  because  t h e y  c a n  g o  w i t h  ahead and force them t o  g o  t o  
c o u r t .  I t  w a s  t h e  S t a t e  of  Montana and t h e  Hioh-day Depar tment  con- 1 
demnat ion  t h a t  c a u s e d  t h e  problem i n  t h e  f i r s t  place. 



J u d i c i a r y  Corrcnittee 
F e b r u a r y  7 ,  1979 
Page 5 

REPRESENTATIVE KEEDY:  H e  a sked  how t h e  c o n t i n g e n c y  fee i s  
f i g u r e d .  M r .  Beck answered and ex- 

p l a i n e d  how it worked. D i s c u s s i o n  f o l l o w e d .  

MR. SCULLY: The b a s i c  p r e m i s e  is t h a t  t h e  p e r s o n  
hav ing  h i s  l a n d  condemned s h o u l d  

n o t  have  t o  pay a t t o r n e y s  f e e s .  The judge  c a n  r e d u c e  t h e  c o n t i n -  
gency f e e  t o  what he t h i n k s  i s  r e a s o n a b l e  and n e c e s s a r y .  

REPRESENTATIVE EOTH : D i s c u s s i o n  a b o u t  what l e d  t o  t h e  
o r i g i n a l  amendment i n  1977,  b e c a u s e  

o f  a b u s e .  Another  d i s c u s s i o n  f o l l o w e d  a b o u t  c o n t i n g e n c y  fees. 

The comqent was made t h a t  t h i s  i s  
t h e  s e c t i o n  o f  t h e  law t h a t  deals 

o n l y  w i t h  condemnation.  There  was no n o t h e r  d i s c u s s i o n  and no  
f u r t h e r  q u e s t i o n s  and t h e  h e a r i n g  c l o s e d  on House B i l l  N o .  519.  

The mee t ing  a d j o u r n e d  a t  9:45 a.m. 
and a f t e r  a  s h o r t  recess went  i n t o  

e x e c u t i v e  s e s s i o n  t o  t a k e  a c t i o n  on b i l l s  s t i l l  pend ing .  
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Mary E l l e n  C o n n e l l y ,  S e c r e t a r y  




