
HOUSE O F  REPRESENTATIVES 
J U D I C I A R Y  COWITTEE 
Janua ry  2 3 ,  1979  

The r e p l a r  meeting o f  t h e  J u d i c i a r y  
Committee was c a l l e d  t o  o r d e r  by John 

P.  S c u l l y ,  Chairinan a t  8:00 a.m. ic room 4 3 6  of t h e  C a p i t o l  ~ u i l d i n ~  
on Tuesday, J anua ry  2 3 .  A l l  members w e r e  p r e s e n t  w i t h  t h e  e x c e p t i o n  
of  R e p r e s e n t a t i v e  Day, excused and ?.epresentat ive S e i f e r t ,  a b s e n t .  

Scheduled f o r  h e a r i n g  w e r e  House B i l l s  
226, 229, 238, 2 4 8 ,  250 and S e n a t e  

B i l l  No. 6 3 .  

I 
HOUSE BILL NO. 229: R e p r e s e n t a t i v e  S a l e s .  T h i s  bill would 

s p e c i f i c a l l y  i n c l u d e  d i s t r i c t  c o u r t  

1 
judges  i n  t h e  county budget  law. Except as prov ided  t h i s  a p p l i e s  
to.  e x p e n d i t u r e s  made by d i s t r i c t  c o u r t  judges i n  e x c e s s  o f  d i s t r i c t  
c o u r t  a p p r o p r i a t i o n s  a u t h o r i z e d  by t h e  county governing body. - 

DEAN ZINNEC'SER: - Montana Assoc i a t i on  o f  Coun t i e s .  This  
b i l l  w i l l  p l a c e  d i s t r i c t  c o u r t  judges on 

t h e  same Icvel a s  o t h e r  county  o f f i c i a l s .  I d o n ' t  s e e  why t h e  d i s t r i c  
judge shou ld  be  cons ide red  any d i f f e r e n t  from anyone e l s e  i n  t h e  
county.  T h i s  would n o t  a f f e c t  emergency procedures .  H e  t o l d  cf 
a c t u a l  cases where t h e  c o u r t  was o rde red  t o  make added e x p e n d i t u r e s .  

I 
H e  went on t o  d i s c u s s  t h e  i n t e n t  of  t h e  b i l l .  

There was no o t h e r  d i s c u s s i o n  and t h e  
hea r ing  c l o s e d  on House B i l l  229, 

HOUSE BILL NO. 248 : Represen ta t ive  Menahan. T h i s  b i l l  w i l l  
r e v i s e  t h e  laws r e l a t i n g  t o  t h e  p r i -  

s o n e r  f u r l o u g h  program. I t  would a l l o w  more f l e x i b i l i t y  i n  t h e  amoun 
of compensation a  pe r son  must r e c i e v e  r e q u i r i n g  t h e  person  t o  pay f o r  
counse l  t o  r e p r e s e n t  him a t  h e a r i n g s ,  and c l a r i f y i n g  e l i g i b i l i t y  f o r  
p a r t i c i p a t i o n .  

LARRY ZANTO: D i r e c t o r  of Department o f  I n s t i t u t i o n s .  
There are a  whole l o t  of  changes .  On 

page 5 ,  s e c t i o n  6 t h e  major  s u b s t a n t i v e  change i n  t h e  b i l l .   his 
b i l l  was pas sed  two s e s s i o n s  ago. I t h i n k  t h e  work f o r  i n c e n t i v e  
program s h o u l d  be p r e s e r v e d  f o r  t h o s e  who can q u a l i f y .  A good d e a l  
of work h a s  gone i n t o  it. 

4 

CAROLINE Z IW-WRT : Bureau C h i e f ,  Department of  I n s t i t u t i o n s .  
She d i s t r i b u t e d  handouts .  A l o t  of work 

by a  l o t  o f  peop le  went i n t o  t h i s  m a t r i x .  She went o v e r  t h e  d e t a i l s  
of  t h e  l a s t  r e v o c a t i o n  and t h e  l i s t  of f e l o n y  e v a l u a t i o n s  on t h e  back 

I 
shows how t h e y  weighted t h e  ma t r ix .  A s c o r e  of 255 p o i n t s  shou ld  be 
reached  t o  be pa ro l ed .  W e  f e e l  t h i s  is  more than  s u b j e c t i v e ,  it i s  
o b j e c t i v e .  4 
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HENRY BURGESS: Board o f  Pa rdons .  I would l i k e  t o  
s u p p o r t  t h i s  b e c a u s e  o f  t h e  f a c t  t h a t  

t h e  8oard o f  Pardons  h a s  t h e  l a s t  judgment t o  make on t h i s  program. 
W e  f e l t  o v e r  t h e  y e a r s  we have been a b l e  t o  make some d e t e r m i n a t i o n  
t c  make i t  a  v e r y  much b e t t e r  program. The more t o o l s  w e  have  t o  
work w i t h  t h e  b e t t e r  t h e  program. H e  g a v e  examples  o f  a number o f  
c a s e s .  W e  have  had 4 1  f u r l o u g h  q r a n t s  o v e r  t h e  l a s t  3 y e a r s  and 
o n l y  5 f a i l u r e s .  There  may b e  one more s o  t h e r e  would b e  o n l y  6 
f a i l u r e s  o v e r  t h e  c o u r s e  o f  t h e  y e a r s .  

KAREN MIKOTF. : League of  Women Voters.  The League i s  
opposed t o  HE 248,  W e  s u p p o r t  t h e  

f u r l o u g h  program. She g a v e  a  copy c f  h e r  t e s t i m o n y .  She q u e s t i o n e d  
t h e  s e c t i o n  a b o u t  t h e  l e n g t h  b e f o r e  p a r o l e ,  and d i s c u s s e d  t h e  re- 
p e a t i n g  crimes, and t h e  crimes t h a t  s o c i e t y  a r e  most  w o r r i e d  a b o u t .  
The p a r o l e  board  f e e l s  t h a t  t h i s  b i l l  w i l l  h e l p  them w i t h  some 
p rob lems  t h a t  t h e y  have  had. She q u e s t i o n e d  t h e  c o s t  o f  t h e  program. 
How would a p r i s o n e r  a f f o r d  c o u n s e l  i f  he i s  i n  p r i s o n .  

There  was no  o t h e r  t e s t i m o n y ,  no d i s c u s s i o n  
and no q u e s t i o n s  and t h e  h e a r i n g  c l o s e d  

on House B i l l  N o .  2 4 8 .  

HOUSE B I L L  NO. 2 5 0 :  R e p r e s e n t a t i v e  S t o b i e .  T h i s  b i l l  was 
I i n t r o d u c e d  a t  t h e  r e q u e s t  o f  t h e  Code 

Commissioner .  The b i l l  w i l l  l e n g t h e n  t h e  time f o r  n o t i c e  r e q u i r e m e n t s .  
I t  e x t e n d s  t h e  p e r i o d  from 3 0  t o  6 0  d a y s .  

ROBERT PYFER: S t a f f  A t t o r n e y ,  L e g i s l a t i v e  Counsel .  
H e  went t h r o u g h  t h e  b i l l  and e x p l a i n e d  

t h e  c h a n g e s ,  it sets a  s t e n d a r d  g u i d e l i n e  f o r  a g e n c i e s  t o  f o l l o w .  

CHF.D SMITH: Montana H o s p i t a l  A s s o c i a t i o n .  W e  
s u p p o r t  t h i s  b i l l .  I t  d o e s  correct 

t w o  t h i n g s  t h a t  have  been t roub lesome.  W e  f e e l  t h a t  it is  v e r y  i m -  
p o r t a n t .  The h e a r i n g  s h o u l d  be r e n o t i c e d .  W e  s t r o n g l y  e n d o r s e  the 
e x t e n s i o n  o f  t i m e  because  t h e  t i m e  h a s  n o t  been s u f f i c i e n t .  

R e p r e s e n t a t i v e  Lory  a s k e d  who would 
d e c i d e  a f t e r  t h e  h e a r i n g .  M r .  P y f e r  

s a i d  t h a t  b a s i c a l l y  it f i x e s  a s t a n d a r d ,  b u t  u l t i m a t e l y  it would be 
t h e  c o u r t .  

REPRESENTATIVE KEMMIS : On page 2, l i n e s  8 and 9 ,  t h a t  s e n t e n c e  
i s  t a l k i n g  a b o u t  two d i f f e r e n t  t h i n g s .  

O r i g i n a l l y  t h e  time was t h e  sane f o r  b o t h  o f  t h o s e .  

YR. PYFZR: No, o r i g i n a l l y  i t  was 20  and 2 8 .  

There  was no o t h e r  d i s c u s s i o n  and t h e  
h e a r i n g  c l o s e d  on House B i l l  No. 250.  
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HOUSE BILL NO. 2 3 8 :  - Represen ta t ive  Lund. T h i s  b i l l  was 
a t  t h e  r e q u e s t  of t h e  Department of  

S o c i a l  and R e h a b i l i t a t i o n  S e r v i c e s .  The depar tment  does  n o t  have 
any law i n  s t a t e  law t h a t  a l l ows  them t o  r ecove r .  H e  r ead  t h e  new 
language a t  t h e  bottom of page 1. 

JIM McCABE: C h i e f ,  Program I n t e g r i t y  Bureau. Th i s  
b i l l  would g r a n t  s p e c i f i c  a u t h o r i t y  t o  

impose s a n c t i o n s  and p e n a l t i e s  on Medicaid p r o v i d e r s  who abuse o r  
d e f r a u d  t h e  Medicaid program. Fede ra l  r e g u l a t i o n s  governing t h e  
Medicaid program r e q u i r e  t h e  s t a t e  t o  have procedures  f o r  suspending  
and/or  t e r m i n a t i n g  abus ive  p r o v i d e r s .  He gzve a copy o f  w r i t t e n  
tes t imony.  ( a t t a c h e d )  

CHAD SIYITH: Montana H o s p i t a l  Assoc i a t i on .  W e  
s t r o n g l y  s u p p o r t  t h e  b i l l  even though 

w e  have l o s t  a g rea t  d e a l  of money by p a r t i c i p a t i n g  i n  t h e  ~ e d i c a i d  
program. 

REPRESENTATIVE KEYSER: On page 2 ,  l i n e s  2 and 3 ,  what language 
do you c o n s i d e r  t o  be f r a u d  and what do 

you c o n s i d e r  t o  be a b u s i v e .  a 
MR. McCAEE: S p l i t  p r e s c r i p t i o n s ,  o r  a c a p t i v e  

audience ,  such a s  a nu r s ing  home. O r  
a  b i l l i n g  for t h e  wrong s e r v i c e  j u s t  t o  g e t  a few d o l l a r s  more. 

REPRESENTATIVE CONROY: - Do you s t i l l  use  t h e  s e r v i c e  o u t  of 
Grea t  F a l l s  t o  do your  book work. 

MR. McCABE: 

MR. CONROY: 

Yes, a t  t h i s  t i m e  w e  s t i l l  do. 

There has been a  l o t  of cri t icism of the 
Dykewood Corpora t ion .  A r e  you lookinq 

a t  that problem and t r y i n g  t o  remedy t h e  s i t u a t i o n .  
- - 

MP,. McCABE: Yes, we have p u t  it up f o r  b id .  

MR. CONROY: 

REPRESENT'.: IVE SE1FEP.T : 

Why have you d e l i n e a t e d  t h e  l o c a l  people  
from a d ~ ~ i n i s t e r i n g  t h i s  problem. 

How many employees do you have i n  t h e  
f i e l d  j u s t  on f r a u d u l e n t  cases. 

MR. McCAESr I suppose 209  of my t i m e  checking on 
medicai  p r o v i d e r s .  
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REPRESENTATIVE ROSENTHAL: How much c o u l d  you r e c o v e r .  

MR. McCAEE: On t h e  n a t i o n a l  s c a l e  it i s  5%.  I 
have myself  r e c o v e r e d  a b o u t  5 t o  1 0  

thousand .  I t h i n k  w e  need v i s i b i l i t y .  

J O H N  MEREDITH : A t t o r n e y .  W e  have  no o p p o r t u n i t y  t o  
r a i s e  t h e  p e r c e n t a g e  f i g u r e .  H e  made 

r e f e r e n c e  t o  l i n e  20, i n  answer t o  a q u e s t i o n  r a i s e d  by Represen ta -  
t i v e  J a c k  Uhde. 

R e p r e s e n t a t i v e  R o s e n t h a l  a s k e d  i f  
t h e r e  was a  p r o c e d u r e  f o r  i n v e s t i g a t i n g  

a n  o f f e n d e r  and M r .  McCabe s a i d ,  depending on what w e  s u s p e c t  and 
t r y  t o  compare it. T h e r e  was l e n g t h y  d i s c u s s i o n  a b o u t  g e n e r i c  
s u b s t i t u t i o n .  

R e p r e s e n t a t i v e  D a i l y  asked  what a c c e s s  
do  you have  t o  r e c o r d s  and M r .  McCabe 

answered,  t h e  p r o v i d e r  must  have s u p p o r t i n g  d o c m e n t . s  The Depart-  
ment o f  Revenue h a s  subpoena powers.  I f  it i s  a b u s e  w e  h a n d l e  it 
b u t  i f  i t  i s  c r i m i n a l  t h e  Department  of Revenue would h a n d l e  it. 

1 
MR. McCABE : Discussed  d r u g s  and d r u g s t o r e s  and t h e  

c o s t  0 5  t h e  program, and t h e  many o t h e r  
s t a t e s  t h a t  have  had t h e  s a m e  problem. 

REPRESENTATIVE ROTH : Who makes t h e  f i n a l  d e t e r m i n a t i o n ,  and 
M r .  McCabe s a i d , - w e  o u t l i n e  it i n  a  

l e t t e r  t o  t h e  p r o v i d e r  and have a h e a r i n g .  If h e  i s  d i s s a t i s f i e d  
w i t h  t h e  h e a r i n g  he  c a n  s u e  u s .  

There  f o l l o w e d  d i s c u s s i o n  a b o u t  how 
f r a u d  i s  i n v e s t i g a t e d .  M r .  McCabe 

s t a t e d  t h a t  m o s t l y  it i s  i n c i d e n t a l  t o  a n o t h e r  i n v e s t i g a t i o n .  Most 
are  f r o m  a  r e c i p i e n t ,  c o u n t y  w e l f a r e  o f f i c e ,  etc. 

REPRESENTATIVE KEYSER: I n  r e t u r n i n g  t o  t h e  l anguage  o f  " f r a u -  
d u l e n t ,  a b u s i v e i m p r o p e r . "  Can you g e t  

an  a b s o l u t e  l i s t .  

IIEPFESE%TATIVE SEIFERT: What p e r c e n t a g e  o f  f a c i l i t i e s  a r e  
be ing  i n v e s t i g a t e d  and t h e  answer  was 

20% o f  pharrr 'acies and 1 0 %  o f  d o c t o r s .  I n  n u r s i n g  homes w e  j u s t  do 
s p o t  c h e c k i n g .  The PSRO i s  t h e  agency t h a t  h a n d l e s  n u r s i n g  homes, 

8 

REPRESENTATIVE KEm1IS : We have t o  d e f i n e  v e r y  c a r e f u l l y  t h e  
s a n c t i o n s .  W e  have t o  b e  v e r y  s u r e  

r t h a t  you d e f i n e  f r a u d ,  a b u s e ,  improper ,  would you l c o k  t o  o t h e r  
s t a t e s  b e f o r e  you throw t h i s  up.  The answer  was y e s ,  by t h e  a t t o r n e y ,  
C a l i f o r n i a ,  I l l i n o i s  and Ohio ,  f o r  example,  b u t  t h e y  w i l i  n o t  a l l  be  
d e f i n a b l e .  
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R e ~ r e s e n t a t l V e  K e r r n i s  a s k e d ,  have  
t h o s e  s t a t u t e s ,  t h e  d e f i n i t i o n ,  been 

c h a l l e n g e d  i n  c o u r t ,  and t h e  answer was no.  

R e p r e s e n t a t i v e  Keyser  a s k e d ,  how many 
d r u g s t o r e s  r e f u s e  t o  p a r t i c i p a t e  i n  

t h e  program b e c a u s e  o f  t h e  paperwork.  M r .  McCabe answered t h a t  t h e r e  
a r e  t h r e e  i n  t h e  s t a t e .  I a 

REPRESENTATIVE CURTISS: 
a- 

A r e  t h e r e  f e d e r a l  r u l e s  t h a t  a p p l y  t o  
t h i s  t y p e  of t h i n g .  

MR McCABE: They i n s t r u c t  you to  have  r u l e s  t o  . I. 
r u l e s .  

s a n c t i ~ n  p r o v i d e r s ,  but no s p e c i f i c  

I 
Again ,  M r .  Keyser  a s k e d ,  c o u l d  you I-'ave 
a l i s t  o f  r u l e s  b e f o r e  w e  have e x e c u t i v  

There  f o l l o w e d  d i s c u s s i o n  a b o u t  t h e  
s u s p e n s i o n  o f  payments t o  n u r s i n g  homes. 

Fol- lowing t h i s  t h e  h e a r i n g  c l o s e d  on House B i l l  No. 2 3 8 .  I 
SEi<A;E B I L L  NO.  63 :  S e n a t o r  Anderson. T h i s  b i l l  i s  con- 

c e r n e d  w i t h  t h e  m i s r e p r e s e n t a t i o n  o f  
i n s u r a n c e  tor-panies. I a m  a n  i n s u r a n c e  a??- t  i n  p r i v a t e  l i f e .  T h i s  
b i l l  d e a l s  w i t h  f a l s e  a d v e r t i s i n g  and m i s r c - p r e s e n t a t i o n .  A l o t  o f  
t h e  t h i n g s  t h a t  have  happened because  of  Medicare .  

J O  DRISCOLL: Chief  Deputy,  I n s u r a n c e  Commissioners  
O f f i c e .  The a m e n b e n t s  d e f i n e  more 

t h o r o u g h l y .  W e  had s o m e  h e a r i n g s  r e c e n t l y  on a  supplement  t o  Medicare .  
She  went  on to d i s c u s s  l i f e  i n s u r a n c e  s o l i c i t a t i o n  r e g u l a t i o n  and 
t h e  o m i s s i o n  o f  t e l l i n g  someone something i n  c a s e s ,  e s p e c i a l l y  w i t h  
o l d e r  p e r s o n s ,  it i s  v e r y  m i s l e a d i n g .  They must  f u l l y  d i s c l o s e .  

There  w a s  d i s c u s s i o n  a b o u t  m i s r e p r e -  
s e n t a t i o n ,  f o l l o w i n g  which the h e a r i n g  

c l o s e d  on S e n a t e  B i l l  63 .  
I 

HOUSE BILL NO. 226: R e p r e s e n t a t i v e  Conroy. I n  1 9 7 5  Mon- 
t s n a  a d o p t e d  t h e  Uniform D i v o r c e  and 

I 
and M a r r i a g e  A c t .    his b i l l  p r o v i d e s  t h a t  a  County A t t o r n e y  may 
n o t  b e  a p p o i n t e d  c o u n s e l  f o r  a  minor i n  d i v o r c e  o r  g u a r d i a n s h i p  
p r o c e e d i n g s .  I 
TOM HONZEL: Mon: ~ n a  County A t t o r n e y s  A s s o c i a t i o n .  

T h i s  b i l l  i s  a r e s p o n s e  t o  a  Supreme 
C o u r t  c a s e  i n  t h e  a d o p t i o n  o f  c h i l d r e n ,  a g u a r d i a n s h i p  p r o c e e d i n g .  
43-4-205,  that s e c t i o n  r e f e r s  t o  t'r.e Uniform Divorce  A c t .  I n  t h e  
p a s t  t h e  a t t o r n e y s  f e e s  w e r e  a s s e s s e d  a g a i n s t  t h e  p a r e n t s .  I d o n ' t  
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t h i n k  it was t h e  i n t e n t  of t h e  L e g i s l a t u r e  t o  have t h e  County  
A t t o r n e y  g e t  i n v o l v e d .  W e  f e e l  w e  d o n ' t  be long  i n  t h e s e  d o m e s t i c  
o r  d i v o r c e  c a s e s .  W e  d o n ' t  want t o  come under  t h i s  Supreme C o u r t  
c a s e .  T h e r e  j u s t  i s n ' t  any b a s i s  i n  t h e  s t a t u t e  and w e  are a s k i n g  
you t o  c l a r i f y  t h i s .  

.WPRESENTATIVE COIJROY: I n  o u r  c o u n t y  w e  d o n ' t  have  a n  A s s -  
i s t a n t  County A t t o r n e y  and o u r  a t t o r -  

ney is  working n i g h t  and day t o  t a k e  c a r e  of  t h e  work l o a d  t h a t  
t h e y  have .  They s h o u l d n ' t  be  loaded  down w i t h  o t h e r  m a t t e r s .  

REPRESENTATIVE KEYSER: 1 t h i n k  you s h o u l d  c l a r i f y  t h e  law on 
t h e  l i n e s  11 and 1 2 .  

REPRESENTATIVE LORY: Is t h e r e  any coun ty  t h a t  h a s  t h e  County 
A t t o r n e y  a s  t h e  o n l y  a t t o r n e y ,  and  t h e  

answer  was y e s ,  t h e r e  a r e  s e v e r a l .  

Then f o l l o w e d  d i s c u s s i o n  l e d  by  Repre- 
s e n t a t i v e  Kemis a b o u t  c o r r e c t i n g  t h e  

l anguage .  ~ e p r e s e n t a t i v e  Keedy commented t h a t  i t  would o n l y  p r e c l u d e  
t h e  d e p u t y  c o u n t y  a t t o r n e y .  

MR. HONZEL: I s u g g e s t  t h a t  a  judge  c o u l d  do t h a t  
i f  i t  was made c l e a r .  I f  you wanted 

t o  make i t  c l e a r  t h a t  d e p u t y  would be i n c l u d e d  I have  no o b j e c t i o n .  

T h e r e  was no  o t h e r  d i s c u s s i o n  a n d  t h e  
h e a r i n g  c l o s e d  on House B i l l  N o .  2 2 6 .  

The mee t ing  a d j o u r n e d  a t  10:35 a.m. 

Mary E l l e n  C o n n e l l y ,  S e c r e t a r y  




