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Thc w o e t i n y  was c a l l e d  t a  o r d e r  ~t 1:00 p-m- J i l l  y  Y b y  
Cha i rman S c u l l  yo  A l l   embers w e  p r e s e n t  e x c e p t  
R e p r e s e n t a t i v e  Day who was excuscad, The p r i m a r y  pu rpose  o f  
t h e  ~ e e t i n q  was t h e  conauc t  o f  d seminar  on wa te r  l a w  b a s i  s 
l e d  b y  P r o f e s s o r  A1 Stone o f  t h e  U n i v e r s i t y  o f  Montana Law 
School  • P r o f e s s o r  Stone c c n d u c t e d  the suminar F r i d a y  
a f t e r n o o n  and Sa tu rday  m o r n i n g  u ? g i  n n i n l  a t  9 a,m- E d i t e d  
p r o c e e d i n g s  a r e  a t tached.  

The cornnli t t e r i  convened a short. b u s i n e s s  s e s s i o n  on S a t u r d d y ~  
J I J ~  y 9 3 t  f! i?rmr 

The f i r s t  i t e rn  d i s c u s s e d  was  t h e  n e x t  m e e t i n g  a t  wh ich  
P r o f e s s o r  F rank  T r e l  ease wou ld  cli  scuss t h e  r e 1  a t  i o n s t l i  p o f  
Montana wa te r  law t o  i n t e r s t a t , ?  ~ n d  f e d e r a l  r e s w r c e s .  The 
comni t t ~ c  d i s c u s s e d  t h e  proposed c o s t s  o f  t h e  sess ion ,  
Sena to r  Turnaqe moved t h a t  P r ~ f  e s s o r  T r e l  eas? be r e t a i  ned. 
Vo t  i on c a r  r i ~ d  undn i nmusl yo  

The coam i t tee t h e  n d i scussed t h e  corni~ri t t ~ e  O t l < I ~ , ~ e t  l n 3  
d i f f  i c u l t i z s  i n  c b t a i n i n a  t h e  money t o  tae spc-rrt, The vloncy 
i s i n  a Dopar tment  o f  N a t u r a l  l-h- sou rces  ~ p p r o l ~ r  i a t i  on no t  
d i r e c t 1  y a v a i l a b l e  t o  t h e  ct,m~ni t.tc"c,r A no w d r r d n t  t r z l n s f e r  
noul~-I mdk? t h e  money a v a i l a b 1 e  t o  ot. msnacier-1 sy the 
L e g i  s l a t i v e  Counci 1  f o r  t h i ~  corrlmi t t b e .  Senator  Turnaqe ~ , I Q V Q ~  

a no w a r r a n t  t r a n s f e r  be ap;>rovedr f l o t i r ~ n  c a r r i e d  
unclrni inousl y o  - - 
The c o m a i t t e e  d e c i d e d  t h a t  JudL,e L e s s l ~ y  shou ld  rnc3kp d 

p r e s e n t t 3 t  i on i n  October. 

Tht. conmi t t e e  d i s c u s s e d  the nee l t o  attc?nc? wa te r  aret?t ings i n  
t h e  r e g i o n  and ~ t d t ~ ~ o  iceprest n t a t i  ve S c t ~ l  l y  s a i  t l  a mernber 
shou l  a a t t e n d  t h e  F i v e - S t a t e  Irldcer C o n f e r t ~ n c e r  p r e f e r r a o l  y 
Senator  Ga l t ,  T h e  b u d g e t  s h o u l d  r e f l e c t  f unds  f o r  t h i s  
t r a v e l  r 

R e p r e s e n t a t i v e  S c u l l y  s ~ l i d  he would a p p o i n t  a R e p r e s e n t a t i v e  
and d Sena to r  t o  work w i t h  tlob Pt r s o n  an  p r e s s  re1 eases  f o r  
the commi t t e e ,  

The b u s i n e s s  m e e t i n g  a d j o u r n e d  ; ~ t  9 arm, 



S E M I N A R  0'4 HAT(:& L A W  

Conducted by Pro fessor  A l  Stone 
f o r  t h e  Subcommi t t~e  on Wjtrr Gtiqhts 

A1 St-: I had t h i s  b r i e f  ou t1  ins. d i s t r i b u t e d  t o  you -- 
t h a t  was n o t  f o r  the purpose o f  showing you R o w  ~ e ' r e  go ing  
t o  progress d u r i n g  t h i s  meet ing*  a1 though i f  i t  t u r n s  o u t  
t h a t  way* w e ' l l  j u s t  90 s t r a i a j h t  t t i rough i t  i n  order. b u t  I 
hadn8 t in tended  t o  do that .  L i n tended  t h i s  o u t l  i ne t o  
r a i s e  a number o f  d i f f e r e n t  que) t ions  t h a t  m i y h t  r i n y  a b e l l  
i n  your mind t h a t  w e  would want t o  discuss. So t h i s  i s  not 
i n tended  t o  be t n e  u i r e c t i o n  c f  t h e  f l o w *  b u t  r d t h ~ r ~  I 
t h i n k *  t h e  d i r e c t i o n  o f  t h e  f low shou ld  be d e t ~ r ~ n i n e d  h y  
your i n te res t . s r  your quest  i o n s ~  your comments* your 
d ~ c l a r a t i o n s *  So I r e c l l l y  dori ' t  have i t  s t ruc tu rec l  as 
woulcj appear frorn hav ing  s e t  up t h e  o u t l  ine. I t  i s  t o t a l l y  
u n s t r u c t u r e d  and w e ' l l  j u s t  see what k i n d  of i n t e r t 2s t s  you 
want t o  d i scuss  and I hope that I can h e l p  i n  t h 3 t  
d i  scuss i ono 

J u s t  as  a s t a r t *  I would l i k e  t o  quote  t o  you f rom Dan ie l  
Webstert  w h o  said: 

"What do we wdnt w i t h  t h i s  v a s t *  w o r t h l e s s  drear  t n i s  
r e g i o n  o f  savages and ~ i l a  beas t s *  o f  d e s e r t s  and 
s h i f t i n g  sands* and w h i r l w i n d s  o f  d u s t *  o f  cac tus  and 
p r a i r i e  dogs. To what use c o u l d  w e  eve r  hope to p u t  
these  g r e a t  d e s e r t s  and those endless mountain ranges -- impenet rab le  and covered t o  t h c  i r  bases w i t h  ' n d l e s s  

snow." 

That's wherd we? are. 

I thought  you'd be i n t e r e s t e d  i n  some physical Ir + c t s  kci t h  
r espec t  t o  t h e  occurrence o f  water. 

Somc? p h y s i c a l  f a c t s  . 
1. Uccurance o f  \dater: x i  11 i o n  A '  % o f  f r c s h  water 
a. 'Jceans 19 I ~ C ) ~ ~ . I O O T O O L I  
b. T o t a l  f r e s h  whter 3 3 ~ i 3 1 6 ~ 0 3 4  100% 

(1) Po la r  i c e  3 g l a c i e r s  2 4 r 6 6 8 ~ 0 0 0  75072% 
( 2 )  Hydrated e , l r t h  m ine ra l s  336 0000i';Z: 
( 3 )  LAKES 1 0 1 ~ 0 0 0  2 2 %  

( 4 )  R I V E R S  9 3 3  1M1z 
( 5 )  S o i l  mo i s tu re  20940:) *OlL  
( 6 )  G1W: 

TO 2 5 0 0  f t e  3 ~ 0 4 8 9  1300 lloG?3d 
be 2503 to 121500 4 9  565,909 13,834 

( 7 )  P l a n t s  and animals  915 0003% 
( 3 )  Atmosphere 119500 e035K 

c .  H y d r o l o g i c  c y c l e  (dnnua l ) :  
( I )  P r e c i p i a t i a n  on l a n o  C 9 ~ 0 0 0  
( 2 )  Stream runo t  f 241460 

2. The 48 s t a t e s  averaqe dbout 3OW/yr.* b u t  w i t h  ; rea t  



3. Montana o u t f l o w - r u n o f f :  
R ive r :  S t a t i o n :  A V O  cfs. Ae/yr. 
C l a r k  Fk. Heron 1 3 ~ 9 4 0  141400r 000 
Kootena i L i  hby 119860 89 5879 000 
Ye1 luus tonc  S i dney 1 1 ~ 3 1 0  8 ~ 5 5 0 ~ 0 0 0  
Missaur i Wolf Pt.. 99 170 696399 000 

Cornpar i sons: Ae/yr.: A e  Storage: 
Lo1o.R. aver. v i r q i n  f l o w  1922-67 13r7001000 64t000T000 
P i i  s sou r i  K. at  K d n s d ~  C i t y  4 0 ~ 5 0 0 ~ 0 0 0  8 5 ~ 0 0 0 ~ 0 0 0  
Columbia a t  mouth 180~0001000 5 5 ~ 0 0 0 ~ 0 0 0  
Sacramento ( a t  Sacto.) 1 7 ~ 4 0 0 ~  000 ? 
San Joaquin (dt Verna l i s ,  o t w -  31448~000  

Tracy and f4odcsto.) 

Wel l r  t h a t ' s  about t h e  l a s t  I'll b a  d e a l i n g  q u i t e  so much 
w i t h  j u s t  p t l y ~ i c a l  f a c t s -  

Q a & x a p r i a f . i ~ e ~ ~ , r ? i m r i d n  J y ~ t m ~ - y f , d i i % ~ A i S L h f S  
We art?* as you ,311 knowt an a ~ ~ p r a p r i a t i o n  d o c t r i n e  state. 
We llsh? t h ~  a p p r o p r i a t i o n  system f o r  d e c i d i n q  who has water  
r ic jh ts .  Ther~furcdr  i t i s  sometimes con fus ing  when p2ople 
r e f o r  t o  persons hav ing  r i p d r i a n  r i ~ h t s  i n  N o n t d n a ~  o r  i n  
t h~ :  "Colorat lc d o c t r i n e w  s ta tes .  What w e  r e f e r  t o  t h e r e  
r e a l  1  y  i s t h e  r i gat o f  access* nav i i j a t i  on, and r e c r e a t i o n  o r  
use o f  a water  s u r f 3 c e  or o f  3 stream r a t h e r  than a system 
o f  ~ z t e r  r i o h t s *  

As i n  tnc? case o f  t h e  C a n f g ~ & a - , ~ l J _ + h  and 
LLi&5 v- Naimellr Judc,e Jamc:r,on found t h a t  t h e  v a r i o u s  
lanaowners on t h e  sou th  ha1 t o f  t - l a thead  Lake have f e d e r a l  
comn:on l ' j w  r i p a r i a n  r i g h t s .  I f  you were on another ~ i n d  o f  
l a k e  i n  Mrmtana where t h e  sou th  h a l f  was n o t  owned w i t h i n  3 

rss:?rva-t i orir you would probabl  y be ne l  d t o  have r i  p a r i  i 3 n  

r i  q i l t s  to wharf ou t  t o  where you could u t i  1  i r e  a canoe o r  
notor:>odt and u t i l i z e  a I i i k e  o r  stream. 

So WE? have  r i pa r i ,dn  r i q h t s r  but. weer?  n o t  a r i p a r i a n  systein 
s ta t * :  so f a r  as water  r i b n t s  -- t h e  use o f  water f o r  
co r : sump t i v~  o r  o t h e r  purposes  a r e  concerned. We do 
d i s t i n g u i s h  b e t w e ~ n  a p p r o p r i a t i o n  s t a t e s  and r i  p ~ r i  dn 
s t a t r s t  a1 though they a l l  have t Q d t  t ype  o f  r i p a r i a n  r igh ts .  

- c l e n L a y & A y L h :  I would l i k e  t o  know what you mean b y  
t h e  "dual u s e  c f  t h e  word e r i i 3a r ian8w.  

&Lame: There i s  a  dua'l use o f  the word. A r i p a r i a n  
s y s t e m  o f  water  r i t j h t s  i s  a system o f  s h a r i n q  a long  a s t ream 
ttmt i s  no t  " f i r s t  i n  t i m e r  f i r s t  i n  r i q h t "  b u t  r a t h e r  t h a t  
everybody d l o n + ,  t h e  s t r e ~ l i : ~  gets  t t i  maue a reasonable  use o f  
t i p  5trearr,* I h ,  e a r l i e r  v i e w  o f  r i p a r i a n  r i g h t s  was that 
evr,r yr3u1jy slc)nf> t?e  str+?dm had t h e  r i  q h t  t o  have the  st ream 
f IOLM i n  i t s  n .3 tura l  s t a t e  as  i t  a1 ways had w i  t h o u t  
c l e p j ~ t i o n r  . < i r n i  n u t i  onr o r  a1 t e r - j t i o n  of i t 5  qua1 i t y .  B u t  
t h ~ t  was so  r e s t r i c t i v e  t h d t  most o f  t h e  r i p a r i a n  r i g h t  
j u r i s d i c t i o n r  which would be ivost o f  t h e  e a s t  c o a s t  and 
miawest* chanqed t o  t h e  d o c t r i n e  o f  reasonable  use. That  
d o c t r i n e  says  t h a t  r i p a r i d n s  can make a  rkasor lable use o f  



thc wdte r -  Rut  t h e y  uon ' t  h a v -  a  p r i o r i t y .  I t a s  d s h a r i n q  
-- evpryone has equal  r i t j h t -  I n  d r i p d r i a n  s y s t e ~ n  you d o n a t  
u s u a l l y  r u n  i n t o  t h e  d o c t r i n e  of p r : s c r i p t i o n  o r  , ~ d v e r s c  use 
because t h e r e  i s no t i m e  1  i m i  t wheri a person . I I ~  u t ~ t  wrjnt t u  
e x e r c i s e  h i s  r i p a r i a n  r ic ih t .  I f  h e  oec ides  t o  p u t  i n  a 
1  i t t l e  g a r d ~ ~ n  i n  lfJ77, dnd t h  strc?<im i s  a l r ~ d d y  q u i t e  
complc!tcly u t  i 1  izecrr he's r io t  prt:empted. The f a c t  th.3t h e ' s  
Iatcmr tjoes n o t  mattc any d i f f e rence ,  The q u e s t i o n  i s  ~ j h e t l l e r  
t h i s  i s  a  reasondble  use i n  compar ison w i t h  t h r  v a r i o u s  
oth:<r uses o f  t h e  r ip; :r ian s t r t i t n .  

B ~ ~ ~ L l f s ~ i u % ~ ~ . & h :  Doesn't t n i s  have  t o  uo w i t h  
c o n t  i qu i t y ?  

81. Stms: I t  h ~ 3 s  t o  be  r i p a r i  3n l and ,  yes .  There zr.? cwo 
d o c t r i n e s  on  t h a t *  One i s  t h a t  o t  y ~ a y , g L ~ i ~ l % -  A person 
may h a v e  a  narrow b i t  of r i par  i d n  I 3nd c l o s e  t o  a strearn 2nd 
thi3n buy some a d c l i t i o n a l  l a n d  cont iquocls t o  t h a t *  :3ne 
d o c t r i n e  i s  t h a t  s o  l o n g  as t h e r e  i s  u n i t y  o f  t i t l e  t han  it 
a l l  h 3 s  r i p a r i a n  r i g h t s .  

The o t h e r  doct r inh? i s  wm-ef ti11g. That  i s  t h a t  you 
nevt.r can expand a r i p a r  i d n  r i c ; t~ t  dnrl or l l y  t h a t  l a n d  t h a t  
has t~e4.n i n  s i n g l e  Ownership wti icn i s  r i p ; . r i ~ n  t o  the  st.roam 
h.2~ r i p a r i a n  r i g h t s .  Under t h e  l a t t e r  d o c t r i n e *  r i p d r i ~ n  
l a n d  con t i nues  t o  d i m i n i s h  because every  t i m e  !ny l a n d  i s  
c u t  o f f ,  i t  d i l l  never a g a i n  have  r i p a r i a n  r i g h t s .  

T h a t a s  t h e  r i p a r i a n  s y s t e m  of water  r i g l - t t s -  The r:ther sense: 
i n  ~ h i c h  I was u s i n q  r i p a r i a n  was t n a t  we can a l l  have l a n d  
t h a t  i s  r i p a r i a n  t o  d strearn or a l a k e  and w e  get  r i ? h t s  o f  
access and u t  i 1 i z a t  i o n  f o r  purposes o f  b o a t i  n g ~  b a t h i n g ,  
f i s h i n g *  o r  somethincl 'i i k e  t h a t  as  3 consequ:-.nce o f  du r  
h a v i n q  r i p a r i d n  land. And thosc: a r e  r i p a r i a n  r i c j h t s  z l s o ~  
b u t  i t ' s  n o t  a r i p a r i ; l n  systeln o f  u t i l i z a t i o n  of water  f o r  
d o n e s t i c t  i n d u s t r i a l  T m in i r l g t  13 i r i c d l  t u r a l  p u r o o s 2 s ~  tl?tc. 

~~d; l+c7nta&. i~Sru l~ :  How many s t a t e s  h a v e  th+ r i p - ) r  i dn 
system? 

A l - L r n ~ ~ r ; : :  A l l  ot t h e  s t a t e 5  ,:,?st of tne 9 8 t h  :rtcAridi jn -- 
e a s t  o f  t h a t  column o f  s t a t e s  w h i c h  i s  N o r t h  Uakotd,  South 
0 8 k o t a ~  Nebraska, K.ans.ls~ Clk lah~~nd,  i;ln(c TexasI  A 1 1  ot those 
were r i p a r i a n  d o c t r i n e  st.lptes. fdow a few of  thjse states 
env ied  our  a p p r o p r i a t i o n  system > r n c  a few o f  then1 ? d r , p t e d  
t h p  . ~pp rop r  i a t  i on syste*,i o f  w d t d r  r i q h t  s. Thcy chanq~c l  ?ve r  
u t i l  i r i n g  dh3t t hey  c a l l e d  a p o l  i c e  power -- s o ~ a t  i n ~ t x s  w i t  h 
a c o n s t i t u t i c n ~ ~ l  ~~.rnenclment~ L u t  usua l  1  y b y  stdtutc:. I f  I ' m  
n o t  m i  s takenr  Tennesse;. i s  ai-1 -Jppropri  a t i o n  d o c t r  i nl? s ta to ,  
I n  l e n e r a l  T i t ' s  f a i r  t o  say a l l  thd midwestern  arhd e i r s t e rn  
s t a t c s  s t a r t e d  o u t  as r i p a r i a n  d o c t r i n e  s ta tes .  

T h e  r i p a r i a n  d o c t r i n e  i s  s o  r e s t r i c t i v e  w i t h  r e s p e c t  t o  
wi)fyrn you cdn use the  w 3 t ~ r  t h , j t  ,,lost of- those s tc l tes  t~avr' 
found i t  an u n s a t i  s f < i c t r r y  systel~:.- They want t o  t e  a b l e  t o  
g e t  the water  away f rom t h e  r i ~ ~ l r  i d n  l d n d  i n  o rde r  t o  m d K z  
use o f  i t  f o r  a c i t y  o r  i n d u s t r y  or somethin54 1 i k ?  t h a t *  So 
t h e y  have 'lone t o  1 c ? g i s l a t i o n *  vhdt t h e y  have e n ~ l t . f l  I I ~  w i t h  
i s  a co r r lb ina t io r i~  Dy I c g i s l a t i o n  o f  tht. r i p a r i  jn d o c t r i n e  
w i t h  s t a t u t o r y  p e r m i t  system!:. They come c l o s e  t o  



app rox i i na t i ~ t c  aspects  o f  our  own a p p r o p r i a t i o n  system, 

B&$?zmjve 5ulJ.y: Ynder t n e  mechanics o f  t h a t  system 
are  t h e r e  n o t i c e  requ i rements  o r  any of  those  k i n d s  o f  
t h i n q s  l i k e  you would have here f o r  d p p r o p r i a t i o n ?  

A 1  It;-: Y e s *  Where you have these  changes b y  
l e g i s l a t i o n ,  they  u s u a l l y  w i l l  jo f o r  pe rm i t s  and n o t i c e *  
.?nd -311 o f  t h a t m  T h e  d i s c u s s i o n  of t h e  r i p a r i a n  systerr, i s  
s t r i c t l y  b y  way o f  acadeniic back,%round f o r  t h i s  comal i t tee* 
I 3 o n e t  t h i n k  you a re  r e a l l y  - o i n y  t o  c a r e  about d e t a i l e d  
a s p ~ c t s  o f  the  r i p a r i a n  d o c t r i n e *  You w i l l  be  r unn ing  i n t o  
though, prot;abl y ,  p rob lens  i r k  o t h e r  western  s t a t e s  t h a t  
ddopted what i s  known as t h e  C s l  i f o r n i a  d o c t r i n e  o t  water  
r i q h t s ,  

Tne d o c t r i n e  t h a t  developed i n  C a l i f o r n i a  i s  n o t  t o o  
i l l o i A i c a l  a d o c t r i n e 9  b u t  i t  i s  an a w f u l l y  d i f f i c u l t  one t o  
koric w i t h -  

A l l  o f  t h e  Unit :?d S t a t e s  an.1 i t s  t e r r i t o r i e s  adopted t he  
Fnyl i s h  cornincn law -- t h a t  i s  the  b a s i s  o f  our  law. Under 
E n q l i s h  coinmion l d w t  , t h e  r i p i i r i a n  d o c t r i n e  which I ' v e  j u s t  
heen t n l k i n q  about i s  t h e  b a s i c  1dw o f  waters, So 
Cal i f o r n i a  t hough t *  we1 1 T whenevzr anybody g o t  a f e d e r a l  
p a t - ' n t  t o  l a n d  a long a stream, then he took w i t h  t h a t  t h e  
f ~ d e r d l  liovernnient's r i p b r i s n  r i cjht* So you have t h e  
r i p a r i a n  d o c t r i n e  i n  C a l i f o r n i d .  

Me,!r?whi l e t  the ' 4 Y e r ~  and t h e i r  successors were go ins  and 
dpprc,?r i at i nrl wdter -- just d i v e r t i n q  i t  o u t  of t h e  
watershed -- which i s  n o t  a p z r m i s s i b l e  t h i n g  under t h e  
r i ~ d r i a n  doc t r i ne .  C a l i f o r n i a *  i n  1850 and 1852 pdssed 
s t a t u t e s  s a y i n q  tnis was 3 e K .  The o n l y  t h i n q  was t h a t  t h e s e  
people  were on feArzrral l a n d  and so t h e  C a l i f o r n i a  s t a t u t e s  
were r e a l l y  ju;t an e x e r c i s e  i n  f r e e  s p e e c h  by t h e  
Cal i t o r n i  3 1  :?l;i s l t i? :uree 

It-I lt66 a f t e r  hevdaa  was a d m i t t k + d  t o  t h e  ( I n i on  and d f t e r  t h e  
d i scove ry  o f  t.hz Cornstock L o ~ c ; ~  Senator Stewar t  of  Nevada 
o t  th rough  Concjress t h e  Lode ~ i n i n g  Act o f  l d66 t  wnich i s  
re.;lly t t -e  j ~ n e r i s  o f  western  water l aw*  T h i s  a c t  s a i d  t h a t  
t h e  r i y n t s  o f  t h ~  miners  b o t h  t o  t h e i r  l ods  c l a ims  and t o  
t h e i r  I I S ~  o f  hater s h a l l  be ma in ta ined  and p r o t e c t e d -  Thus 
i t  r t?co t jn i red  thc  c u s t c i l ~  o f  " f i r h t  i n  t i l n e t  f i r s t  i n  r i g h t U  
i n  t,h? min i  n q  c;>cjr,tryr n o t  01-11 y w i t h  r espec t  t o  m in iny  
c l a ims  but ~ i t h  respec t  t o  water  lawe 

So t h e  Cal i b o r n i a  d o c t r i n e  was, as  worked o u t  i n  the  
h o r r i 9 l e  o l o  l ono  case L u x V ~ J & j i ~ t  an 1886 case ( i t  took 
t h ~ m  t h a t  l o n q  t o  work i t  o u t ) 7  you d i d n ' t  acqu i re  any water  
r i y b t  under t h e  ;ippro$r i -it i on d o c t r  i ne b e f o r e  t he  Conqr 25s 
p.3ssed t h e  Lode ! l i n i n g  A c t  o f  l d 6 6 -  Th is  was because these  
people were " c t u d l l  y j u s t  t res t>assers  on  t h e  f ede ra l  domain- 
Yut thi:rt? Weri: fe:~t : ra l  pL*tents under the tromeste.;id A c t  o f  
1867 and o t h e r  t r d n s f e r s  of p r o p e r t y  f rom t h e  f e d e r a l  
government t o  , ~ r i  v a t c  p a r t i  %+sm T h p y  acqui  red  r i p a r i a n  
i t  So t h e  : ~ v e r s i r . ~ p l  i f i e d  b r i e f  p r i o r i t y  i n  Cal i f o r n i a  
i s :  [ I )  t n e  pre-1:36,6 r e p a r i a n  . j r a n t s  fron; t h e  U.S.1 t h e n  ( 2 )  
pre-1855 a p p r o p r i a t i o n s  which ( i 3 t 2  as o f  186CT and t hen  ( 3 )  



post-1866 a p p r o p r i a t i o n s  and r r i n  r i h t  And t h a t ' s  
t h e  ; l ist  o f  t h e  Cal i f o r n i a  d o c t r i n e -  

Trle Cal i f o r n i  a  d c ~ c t r  i n e  qeoqr<iphi  c a l l  y forins s o r t  at  d 

p a r e n t h e s i s  around the s t r i c t  , ! p p r o p r i a t i o n  s t a t e s -  You 
h d v ~ ?  Wc3shin-jton) Oregonr and C d l  i f o r n i a  aloncj t h e  P d c i f  i c  
C D A ~ ~  dnd N o r t h  Dakota* South D a ~ o t s t  Nehraskar Kansas* 
Okl 3horn3~ anc Texas- A1 1  o f  t h +  rnountain s t a tes ,  Montana, 
I t lahop Hyomi ng, Utah9 twvadat ~ o l  orado,, A r  i zorlsr and ,Jew 
Hexi c o  a r e  s t r  i c t l  y a p p r o p r i a t i o n  s t a t e s -  A1 1 these s t a t e s  
d e c l a r e  t h a t  t h e  l aw  o f  r epa r i a l ,  r i q h t s  was never a $ a r t  o f  
t h e  l a w  o f  t h e  s t a t e -  

! 

Fontdna t r e a t e d  i t s  wa tc r  l aw  s t r i c t l y  d s  a p p r o ? r i d t i o n  f rom 
tne heginn inq,  T h i s  was dec la red  3s ' t h e  s i t u a t i o n  i n  
P e t t l  e r  v~_nims,8edl tyLp= i n  1921- 

The t r o u b l e  w i t h  t h e  Cal i f o r r i i c j  d o c t r i n e  was how on t t d r t h  t o  
i n t e q r a t c  systems where one /)erLr)r\ has a r i  y h t  to t n k i -  watt r 
ou t  o f  .:' s t redm and o u t  o f  t h e  4.r ~ t ~ r s h c i l  and dnnther  r13js ttc,. 
r i q h t  t o  have t h a t  wa te r  f l ow  p d s t  h i s  l and  , ~ i t h  
s h a r i n y  and no p r i o r i t y  i n  water   us^. So essent i , l ly ,  i t ' s  
an undo rkab l s  doc t r i ne .  I t  has 5or;re h i s t o r i c a l  ' 1o t~ ic  t o  r t t  
but  t o  t r y  t o  a f f l n i n i s t e r  two " n t i r e l y  d i f f e r e n t  systems of 
water l aw on t h e  same s t ream i s  ~t mess. (And t h i s  i s  d irtess 
t h a t  de tnay be comi nl; t o  w i t h  rczspt>ct t o  soms-' o f  the feiIf:rai 
r i g h t s - )  Therefore ,  a l l  o f  the Gal i f o r n i a  d o c t r i n s  s t a t e s  
havq? r e a l l y  abandoned t h e i r  r i v a r i a n  r i q h t s  t o  t h e  e x t e n t  
thh!y can. TRey'vtl 1  i m i  t e d  r i p a r i a n  r i l ~ h t s  t o  what a person  
a c t u a l l y  p r ~ t  t o  3 b i ? i t ~ f  i c i a l  use. I n s t e a d  o f  say inq  a 
p tarson h3s a r i g h t  t o  hdvc  a  st re3m f l c w  p a s t  h i s  land, t h e y  
s03y r i p a r i a n 5  have a r i g h t  t o  th..? amount ut  watc r  tRey can 
p rove  they  Rave a c t u a l l y  p u t  t o  a b e n e f i c i a l  use d u r i n q  t h ~  
t h r  >e-yc?ar per  i u d  p r i o r  t o  th:? pdss j c j t - :  o f  t,hi s s t< j t u t e .  11-1 
CI?1i forn ia t h i s  N J S  donK b y  ,t 1'126 c o n s t i t u t i o n ~ l  arflendrnent 
which was u;+held i n  thr t?E C d l i f o r n i a  Supreme Cour t  cdses-  
(Th.? Orecjon Hater  Code of  1 9 0 3 ~  tnc? I.lashin:lton Wat&ar Corlc?  o f  
1917, t h e  N o r t h  Lako ta  +++iter I orlr o r  19559 South J a x o t a  i n  
19609 N e b r a s k ~  an 19:13r drill KC*ns,3s i r l  1745 and 1 0 t ~ 7  
s t a t u t e s t  r l k l dho r r~~~  i r l  lYL3r drid 1 6  x,3s to1 1  o w  inti t h e  i3e l,rront 
P l ~ h n t a t i o n s  c a s e  i r ~  i t s  s t rean,  ad jud i c , j t i on  d c t  o f  1967r) 
So t h e y  have r e a l  1  y Dfdcrl urlabl t t o  work di  t h  t h e  Cal  i f o r n i  , j  

d o c t r i n e  *3nd have cjong pure1 y  tir s t a t u t o r y  a y p r o ~ r i a t i o n s  
f o r  a l l  f u t u r e  water  r i q h t s  and t n c y  c u t  down t h e i r  r i p a r i a n  
r i q h t  t o  what was d c t u a l l y  p u t  -,o t e r r e f i c i a l  use. 

& u + g L l f ; & j &  ScuIJy: Coulrl you e x p l d i n  how Texas d i d  
t h i s ?  

The Texas Stream Ad j u d i  c a t  i or1 A c t  ot 1967 prov  i ded f c r  
a c t u a l  s o r v i c e  o f  n o t i c e  on ev t8 r y  known r i p a r i  dn r i  :h t  and 
pub1 i c a t i o n -  The r i p d r i a r l  r i qh t .  h o l d e r s  were r+:qui r e d  t o  
supp l y  p r o o f  of t h e  d c t u a l  q ~ 3 n t i t y  us9d d u r i n d  t h e  t h r e e  
yedrs p r i o r  t o  1967. Since t hey  hdd served  pveryone t h e y  
c o u l d  f i n d  and p u b l i s h e d  no t i ce ,  t h e  a c t  p r o v i d e s  -- and i t  
has b?en uphe ld  -- t h a t  t h e r e  h i l l  be no r i p a r i  dn r i c r f i t s  
that.  a r e  n o t  a p a r t  o t  t h e  su '~se t iuen t  drcrer -  thcct. f o l  I n n s -  
Thr. Texas wa te r  r i q h t s  ~ o a r d  takes  a1 1 thl. dec1,jr-lt.i ons . jr~tl 
c l a i m s  o f  r i p d r i a n  r i  ~ h t s t  rev iews  themr dnd prr!parcs d 

pro1 i m i  na ry  d e c r e ~ l  ~ h i c h  it subini t s  t o  t h e  Texas equi  valt jrbt 



o f  our  d i s t r i c t  c o u r t -  Then the re  i s  dn o p p o r t u n i t y  f o r  a 
hedr i I I ~  -- a cons ide rab l y  cumbersome proct-ss, Ul  ti mate1 y a 
decrt~t-, i s  rendered and it i s  f i n a l  -- t h e r e  a re  no p a s t  
e x i s t i n g  r i  j h t s  f o l  l o ~ i n g  t h a t  a d j u d i c a t i o n *  and t h e r e  w i  11 
bc? no f u t u r e  r i p a r i a n  r i g h t s  bi2C~uSe a 1917 s t a t u t e  s a i d  a1 1  
water  r i a h t s  would be acqu i red  by p e r m i t  and app rop r i a t i on .  

~ ~ ~ e r ~ ~ r n d q g :  Co any of  these s t a t e s  t h a t  have conver ted  
t o  t h z  Texas  concept  have a c o n s t i t u t i o n a l  p r o v i s i o n  l i k e  
ours? 

A L a - f :  Idaho's i s  p robab l y  t h e  c l o s e s t  t o  o u r s t  b u t  t h e y  
h3verm't had t h i s  p a r t i c u l a r  p rob len -  S o m e  o f  these s t a t e s  
d i d  tlii s convers ion  w i t h o u t  any  c o n s t i  t u t i  ona l  amendments* 
as i n  t h e  case o f  t h e  Oregon Water Code o f  1909 and t h e  
Milshin!>ton Code o f  1917- Texas d i d  n o t  have a 
cons t i t u t  i orla1 ctiL3n je* 

R~@~g&=&&iye  k ~ ~ h :  I f  i t  wasn't made c o n s t i t u t i o n a l l y t  -- 
who nlade t h e  chanles? 

&LLg~ng: The l e g i  s l a t u r r ?  and the  c c u r t s ,  I n  Texas t h e  way 
was c l e d r e d  b y  the  '3elmont P l ~ n t - q t i o n s  Case which was a b i g  
compl i c j t e d  s u i t  on t h e  lower K i o  Crande- The s u i t  i n v o l v e d  
3 100~1 deal  o f  rtxsrjarch i n t o  Spanish and Mexican water 1 a w  
2nd i t  f i n a l l y  r e s u l t e d  i n  t h e  T<.xas Supreme Court  d e c l a r i n g  
t h d t  therr ,  a re  no i n h e r e n t  r i j a r i a n  r i a h t s  under a Spanish 
o r  f+exicari !;r<ant* You on1 y . j o t  a water  r i  q h t  i f  i t  were 
cfrarrtecf you*  The pere  f a c t  o f  ndv ing  r i p a r i a n  l a n d  a l o n g  
tSc :'io 1;ranctr~ n i u  nct. c o n f e r  a water r i g h t -  So t h e  
I cbr j is l i l ture f c l  t t h e r e  w ~ r s  no pru l? len o f  ri whole hunch o f  
d n c i e n t  r i ; , a r i a n  r i g h t s  and e n a c t e d  the Stream A d j u d i c a t i c n  
A c t  1.3 s imp ly  s t r o n j ~ r r n  t h e  r i y d r i a n  r i g h t s  t h a t  d i d  e x i s t .  

S O T  c?xcept i n  L a l i f o r n i a r  t h i s  has been done w i t h o u t  
c o n s t  i t u t i  onal  ch.-lt?.le. 

TI l i s  r l i scuss ior i  aims a t  t h e  IYont,,nd system o f  w d t < ! r  law b u t  
i t .!111*1 icrs t.o 1 1  o t  thr? Loloraclo r l o c t r i n e  s t a t e s  -- 
4 , .  i n  3 I c'.~hoq lJt , ihr k'fotni ng* E'iuvacl;,r C o l  orado*  FJaw Fkx i  ~ o r  
ant1 A r i zona 

Th= n i r t h  and aevnlopnrcnt o f  western  wclter I d w  i s  i n t i m a t e l y  
concerned w i t h  t h ~ ?  t.levclupment o f  m i n i n  J law dnd m i n i n g  
po l  i c y  i n  the U n i t e d  States.  I n  fnglan?.  t h e  crown tiad an 
int. *r.st i n  m i  n e r a l  p r o p e r t y  tgeneath p r i v a t e  1  andt nnrl 
t h ~ r e t o r e  when i t e s t 3 b l  i shed c o l o n i e s  i n  Arnericat England 
h?rt >n i r c t e r e s t  ifl t he  m i n e r a l s  heneath p r i v a t e  p r o p e r t y  i n  
t h e  ccilonis?s- F o l  l o w i  nq t h e  dr:vol u t i  ondry M d r *  and  b e f o r e  
t h e  fo rmat  i o n  o f  tile Uni t - * a  S t , - j ~ e s r  t h e  c o l o n i e s  succeeded 
t o  9 - h ~  crown's r i g h t s  i n  i n s  T h e  C.3neinerltal 
r e  i n  t h e  , r , l inanc. o f  1 1 ' ? > ~  p rov idea  f u r  t h e  sa le  o f  
larrcJ i n  o rd t? r  t o  t r y  to r 3 i 5 - %  monr.?y t o  pay f o r  ttrd 
Rr>vol u t  i onary War. 

A f t c - - r  the  f o r m ~ i t i o t ~  o f  t h e  Union i o  1789r d t t emp ts  were rnadc 
to r d i  s r  mclnoy t l ~ r o u f , h  t t t e  srj1t! o t  pub1 i c  l and  d s  '3 c a p i t a l  



asset .  That  was p r e t t y  much o t  a t d i l u r e -  There was a l o n q  
pc!r iod of  v e r y  f e w  s a l e s  dnd v e r y  l i t t l e  m i n i n g  3 c t i v i t y .  
Pc!opl L. j u s t  went o u t  dntl s e t t l  . t l  c n 1  an(! but  d i  d n *  t pay f r v r  
i t- I n  1807, Conqress p~rssed a,] 'act t h a t  ) ) r o h i b i t a d  t h e  
a c r l r ~ i s i t i o n  o f  any i n t e r e s t  i n  p u b l i c  l a n d s  s i m p l y  by 
s * : t t l  ement o r  occuc;3ncy0 S t i l l  t h e y  ueren '  t makin mt.ic'1 o f  
tht? ir a t t e m p t s  t o  s e l l  l a n d -  

Con,?ress t h e n  uassea t h e  Gener t j l  P r e e ~ ~ ~ t i o n  4 c t  o f  1 2 4 1  f o r  
t h e  s a l e  o f  160Ao q r a n t s  f o r  3 b 1 - 2 5  p e r  a c r e  b u t  rest!rvin.:r 
a l l  m i  n e r a l  i z e d  1  ands. T h d t  r e s e r v a t i o n  o f  ~ n i  n e r a l  i r e d  
I a n  1s c o n t i n u e s  i n  our  l d n d  dnd m i n i n g  p o l  i c y  w i  t i 2  r e s p e c t  
t o  t h ~ ?  s e t t l e m e n t  o f  th .?  k ~ s t -  

The T r e a t y  of Gudi4alupe d i d a l g o  o f  Feb rua ry  29 18GU ceded t o  
the  U n i t e d  S t a t e s  a v a s t  ? r e d  of l a n d  wh ich  i n c l u d e d  s l l  o f  
C 3 l  i f o r n i  a and Nevada and o t h ? r  l ands. J u s t  a w e e K  b e f o r e  
i t  was s i g n ? d t  g c l a  was a i scoder t?d  on January  2 4 9  10439 a t  
Colcmd on t h e  South F o r k  o f  thi? Amer ican FZiv,$r betwer?n 
P l ~ ~ c e r v i 1 1 ~  and Auburn ~ 3 t  ; u t t e r ' s  M i l  1  T h i s  was k?pt 
spcrt i t ,  f o r  about  s i x weilkst thc,d t l ~ e  r ~ o l d  r u s h  cosraencr.d- 

A1 tFiouqh w e  t h i n k  o f  t h e  ' 4 3 c r s  i s  p e o p l e  who travele!tJ 
acros:, t h e  c o n t i n e n t  i r l  v a r i o u s  t y p e s  o f  wa(;ons -?ni-? a c r o s s  
t h e  i s t h m u s *  i t  was a c t u a l l y  d n  i n t s r n a t . i o n a 1  go la  rush. 
Thc rc  Mere h 'e lsh  m i  n e r s t  German r i l iners r  Chinese miners,  l o t s  
of' C h i  l e a n s t  Mex icans t  ;ind +)e,tpl  t: f r om a1 'l o v e r  t h e  ~ 0 r 1 d r  
Thn p o p u l ~ t i c n  j rew t r o w  2 t00L t o  39030 t o  between 2009004-1 
and 300,090 i n  t h e  c o u r s e  o f  t h r , ? ~  y e a r s -  

T I  p e o p l e  came upon t h e  fedl;:ral dornlin. They d i d n o t  own 
tile 1 3ntfe He d i d n ' t  r e a l  l y  hdvc-: any . n i n e r a l  p o l  i c y  excep t  
t h e  r e s e r v e t i o n  o f  m i n e r a l s .  So t h e y  took tac f e t l e r a l  
m i n c * r a l s  and t h e r e  r e r 3 l l y  was nc r S - S o  f o r c e  t o  p o l  i c e  t .n i  s  
s G r t  o f  t h i n a .  They sbreda up and down t h e  mother  l o d ~  
Coun t ry  o f  C d l  i f o r *  i a t  f ron: arourlo dr?,3vr?rv i 11 e i n  t h e  ~lurtb, 
to n e a r  Cakers f  i ~ l d  i n  t h t ~  5::ut.n i n  t n e  f o o t h i  11s o f  th*. 
S i  ~ r r 3 s .  They neve r  f o u r ~ d  tht: l !~o th t ' r  1 odc-2, bclt i115tedd were 
m o s t l y  p l a c e r  miners.  

These * 4 9 e r s  wcre n o t  otJrlcbrs o f  I jn,l, (a i i n f - ra l s t  o r  +!dtl?r- 
T h e y  rrrert' actually t respaSs6-rh o n  f - . d t? rd l  p r o p t t r t y  aGci  

c o n v e r t e r s  <if fedr?r 31 m i n e r a l s -  A t  t imd~s t h e  mini,>$ camps 
i n  t h c  mother  lodt. courbtry herr= l d r ~ l e s s  ana r e c k l  c s s  ar '?3sr 
b u t  they f o r a e d  i n i n i n t j  d i s t r i c t s .  The m i n i n c  d i s t r i c t s  
formed v a r i  ou; r t r l  es  ant] r e q u l  jt i o n s  which 1  d t e r  # e r e  ~i ven 
t h e  f o r c e  o f  law, Th4.y a l s o  co!rirnenced t h e i r  own sys te i ;  o f  
l a w  t2nforcert1ent. S o m e  of i t  war; r a t h e r  c r u d e r  1  i k e  
b a n i s h ~ j c n t  o f  f l o i i l i r i g r  even c r > y i t z l  punis t~rnent .  !ut t h e y  
( r i d  t 3 ~ q i n  t o  e s t a h l  i s h  orcler, 

Abotrt t h a t  t i me n d t  i ond l  p o l  i t i  s s  e n t o r e d  i r; i n d  i t 4;;s 

d e s i r  ~ b l e  to have il c o u p l e  crf s: r la tors  f r o m  ? t r e e  s t d t t :  
b e c a u s e  t h r  sldvb5ry is!jt.Jp was ; r i s i n q m  As a consequ~2nce o f  
t h a t  as;>:?ct :;f p o l i t i c s t  C d l i t o r r r i a  w.35 a r f rn i t ted  i n  1353 t? 
t h e  Union. The Stc3te u t  c a l  if4)rni;r p r o n ~ p t l y  pc~ss t~ r i  i t s  d w r l  
se1 F - i n t e r e s t  l t ? g i  s l a c  i o r i r  th*! Possessory  Pacts o f  lT!50 dnrr 
1S5L. c o n f i r m i n ?  t.h.2 r i q h t  o f  tht? a i n e r s  t o  t a k e  t h e  fe.icrL31 
m i n e r a l s ,  d i v e r t  the f e d c r a l  w d t e r t  and t o  occupy t h e i r  
minini; c l a i m s  i n  dccoraance w i  t-h t h ~  c u s t o n ~ s  o f  thta v d r i o u s  



Amonq the> cus toails 1  1  y ~ d o p t e d  i r~  t h e  camps was t h a t  
t h ~  f i r s t  person to stakt!  o u t  3 c l d i r i ~  had t h e  f i r s t  r i g h t  t o  
it. The f i r s t ,  person t o  d i v e r t  '3 stream t o  use h i s  rocker  
o r  pdn had  the f i r s t  r i j h t  to that amount o f  water. T h i s  i s  
t r loc t - r ine o f  " F i r s t  i n  t i m ? t  f i r s t  i n  r i q h t n  and i s  t h e  
embryo o f  our  sys?.ern o f  p r  i o r  Jppropr i a t  i one 

S t i l l  t h e r -  b i d s  no b d s i c  f e a z r a l  po l  i c y  except  t h e  
r e s t ? r v d t i o n  o f  & I 1  m i n e r a l i z e d  ' lands*  So i n  UO& V *  m r a t  
i n  lt35e and i n  t k tx  U-So Sugremz Cour t  c a s ~ ~  t h e  C a s t e l e r o  
c3sc2 i n  13629 t n e  '49ers werz found t o  he t r espasse rs *  I n  
I t j63 t  Prt?siderrt  L i r l c o l n  i ssued 3 w r i  t t o  remove t h e  m i  ners  
f r ~ - I  th t?  Alr~laden miner Tn i s  ~ - 3 s  bdsed on t n a t  a c t  o f  1 8 0 7  
t h 8 t  s a i d  you can't a c q u i r e  a r i  l h t  t o  r e a l  p r o p e r t y  ~y 
s i rc,pl y occupancy and j~ossess iorr* 

Thc= 8;iincrs were t t ius  th rea tened  even though the U.S. r + 3 a l l y  
h a d  n o  a t j i l  i t y  t o  en fo rce  t h e  w r i t  ar,ainst t h e  two t o  t h r e e  
h u r l f ~ r e d  t:~otlsdnrl  ;ni ners  cr~ho tldd con,e t o  C,-JI i f o r n i  ,I, Another 
t ku r t?a t  w 4 n s  t h e  H ~ ~ r c ~ s t e d i ' :  Act  of 185.2. Thc? Hornesttaders U i d  
h \ tve  leqa1 r i  qhts under f ~ d e r  31 I l s w m  t f f o r t s  ware  made 
n d t i  ona l  l y  t h e r e f o r e  t o  legit:r,atizc? t h e  c la imed r i g h t s  o f  
t h e  miners  t o  b e  an the publ  i c  domain and t a k e  t h e  g o l d  and 
so f o r t h .  3 u t  t h e  easrc~rn  i n t e r e s t s  were opposed. Hcncet 
thc i ssuc of whetnsr t h e r e  shoulc! b e  f r e e  m in ing  o r  ~ h e t h e r  
the Unitc ld Sta tes  shoulc set some r o y a l t y *  lease,  o r  r a n t s 1  -- some p r o f i t  -- o u t  o f  these p i n p l c  who werc s img ly  ~ u s t  
grabb i  nq th:? pub l  i c ni nerd1 s. 

The i ssue u f  f r e e  m i n i n j  hdd a r i s z n  b y  t h e  t i m e  t h e  Comstock 
L D C ~ C  &as d i s c ~ v e r e d  i n  1 3 5 9 ,  f t t e  Go~llstock Lode a t  V i r g i n i a  
t i t y r  kevada,  about  hd l fwdy  b e t w e n  Carson C i t y  and 8enot 
was t h e  r i ~ n e s t  l ode  o f  p rdc ious  rnetal ever  dir ,covered* 
Ttii s c i i  scovc ry  an0 i t s  i111nedi a t e  e x p l o i t a t i o n  made t h e  i ssue 
csf f r e e  m in inq  evt:rt inore c r  i t i1 . .1  Probably  tho  e a s t e r n  
i r t t e r a s t s  w o u l d  hdve pjlssed I e 1 3 i s l a t i o n  s e t t i n g  a d i f f e r e n t  
t l i  r q c t  i o n  b u t  t o r  t h e  C i v i  1 W3r. T h e  C i v i l  Mar Came dnd t h e  
blcrtrr wantcbd t c  pac,s the 13th ar lb  14 th  Pntendments t o  t h e  
5 C o n s t i t u t i o n .  (k t jo l  i t i o i ~  o f  s l a v e r y  and i n v o l u n t a r y  
s t . rv i tude  i n  t h e  13th. and that: :?I1 persons b o r n  i n  t h e  UIS. 
o r  n a t u r a l  i ~ e d  arc  c i t i z e n s  o f  t h e  Urns.) So Nevada was 
adr,; i t ted f o r  t h a t  purgose i r l  1264. The 1 3 t h  Amendment. was 
passed i n  l d 6 5  dud the 1 4 t h  i n  ld66- 

S~ir ,dtnr  S tewar t  o f  1'4evada was l a r g e l y  r e s p o n s i b l e  f o r  
maneuvering t h r o u ~ h  t h e  Lode t ! i n inq  Act  o f  i8 t6m The Ac t  
r:>coqnired t-ha customs and .usa,,zs o f  t h e  m iners  under t he  
rul-2s. and r c q u l a t i o n s  of t n e  vd r i ous  m in ing  camps, The Ac t  
21so reco.;nized t n c  i r  a p p r o p r i a t i o n  c f  water  and s a i d  t h a t  
s k ~ o u l  d L.9 "ma i rrta i ned and pr otccted" .  It recogn ized  t h e  
e x i  s t i n q  uses o f  water f o r  a l l  purposes d l t hougn  i t  on1 y 
r~?cncgnizc-d the r r i i  n i n g  r ig t r t r ,  f o r  l o d ?  i n i  n i n y -  That r  o f  
course*  was because o f  t h e  v a l u t  o f  t he  Lornstock Lode. I n  
lR7Ot t h e  Ac t  was broadened tl, r ecogn i ze  j ) l acer  mining. I n  
1372 t he  law concer n i  nq rrietal i fc t ro~ ls  m i  n e r n l s  t h a t  was dnd 
s t i l l  i s  toady t h r  bas i c  i n i n i n ]  l a d  was enaCtc!de 

F i n a l  l y t  t h e  Oescbrt Ldnd A c t  c t f  1877 p rov ided  f o r  t h e  



s e t t l e m e n t  of western  l a n d s *  Tni s 3 c t  p r o v i d e d  f o r  t h e  use 
o f  wdter  b y  p r i o r  a p p r o p r i a t i o n  r e s e r v i n g  o n l y  t o  the U n i t e d  
S ta tes  t h e  nonnav iydb le  unus2d wz te r  f o r  f u t u r e  
a p ~ ~ r o p r  i a t i  on. 

The Cal i f o r n i ~  d o c t r i n e  s t a t e s  s a i d  t h e r e  Mere no 
af:propr i a t i o n s  ur;t i 1 1866 when Lena to r  5 t e w ~ r  t l o t  th ror~c)h  
t h e  Lode M i n i n g  A c t t  which con f i rmed  and ma in ta i ned  p e o p l ~  
i n  t h e i r  use o f  water, But  t h e  Co lo rado  d o c t r i n e  s t a t z s  
s a i d  t h a t  a l l  t he  A c t  o f  1866 a i u  was t o  recoqn ize  t h e  
uc,ai~r?s and customs o f  t hese  a r i d  s t a tes .  Co lora5o wc3s the?  
f i r s t  o f  these  s t z t e s  t o  say  t h a t  t h e r e  here  nevq2r .3ny 
r i p 3 r i a n  r i g h t s  i n  these  s t3 tes .  They have -r ldays been 
appropr  i a t  i o n  d o c t r  i ne ;t 3tes a i ~ d  the f 2 t l C r a l  oovernm2nt h,.s 
conceded our p f . 0 ~ 1  e*s r i grit t o  t ; i r . c .  water  on 3 f r r s  t i n 
t i n e t  f i r s t .  i n  r i g h t  b a s i s  o>lt  of  t h e  wotershe.3 i f  t i 7d tqs  
where i t i s ncedvd. That  r ccogn i  t i o n  b y  Coloradr? i n l d b t  i s 
rchal l y  t h p  qenes is  o f  western  w- l ter  law. 

That  i s  511 I hdve t o  say  )bout  t h e  o r i c j i n s  o f  t h h b  
a p p r o p r i a t i o n  systetn, 

Thc [ l e s r r t  Land A c t  of La77 i s  p r e t t y  b a s i c  3c t  t o  us. I n  
t h e  Cal ~MQ-&=~&=M, ? C Q ~ ~ U  h--2  P o r t l j n d  Ceinent 
Compdny, a U.S. Supreme Cou r t  c d ~ r  of 2bout 193bt t-he c o u r t  
sa i  =l t h e  Desc:rt L,--lnl A c t  i n  ef  f ~ c t  severed thr? 1  a n d  f ro i l l  thc! 
wat$.r 2nd p e r n i t t - c d  t h e  s o t q  l cb r s  i n  t h e  dest to dcqui ria 
1am.l. '3ut r h e n  thcey . ~ c y u i  recr 1 3:ldr t h e y  ,ot no w j t e r  r i C ~ t l t .  
You ,ct  no r i ; ~ a r  i a n  r i qht. frorri LI-it;. ft?d;lral gavc:rnr:ent . ~n t l  no 
a p p r o p r i a t i o n  r i g h t  e i t h e r .  A l l  you do i s  p a t e n t  t i l e  lanai 
I n  son,c i ns tanc f l s  your 1  ;?nd s [> t t l s r r ,en t  ~ c t  r ~ q u i  r e d  o i ' o p l e  
t o  i r r  i late o r  makc use o f  water, bu t  you d i J n * t  ,;ct your 
water r i q h t  f rom t h e  f ede ra l  cjov12rnmente The a c t  se;>arated 
t h e  l a n d  f r o n  t h e  water  and provic'ed f o r  peop le  a c q u i r i n q  
t h ~ i r  water  r i s h t  t h rough  v d r i c u s  s t a t e  l a w s -  

So i t ' s  based or, t h e  D e s e r t  Land  & c t  dnd i t s  ! re r lnc~s5c>r  
a c t s t  & s  w e l l  as  t h e  r e c ~ t ~ r r i t i o f ~  of t f 1 ; ~  customs thclt e x i s t e d  
b e f o r e  then b y  which the: S t 3 t k  1Ylontan3 dec ides  it c d i ~  
a l l o c a t e  water  acco rd inq  tc:, r h  systerfl w.? hijrj p r i o r  t o  1 3 7 3  
and acco rd ing  t o  t h e  1373 da te r  Us2 Act -  

P ~ ; B L ~ & ~ ~ ~ ~ , B P ~ ~ :  Disln' t  t h 8  urscbrt Lanu A c - t  i ~ r o v i ~ l t *  
t h a t  you c o u l d  o b t a i n  320A. a<ld t h e y  had t o  f i lrb dnd prove? 
t h i  s  f i 1 i n a  hy mak i nq p rope r  d i tchc:s t u  tho  1  dnd? 

U - ~ Q D ~ :  Tht? dcreaqes a r e  d i  f f  t ) r c n t  i n some  nreas. h u t  
that i s  c o r r e c t .  C ~ r d i n a r i l y  the s e t t l ~ r s  had t o  develop t h e  
l a n d  b e f c r e  they coulcl  +?a- thc ir pd ten t .  T h b t  usua11y 
rec4ui rcld d i t c h e s  2nd t h e  apg l  i c d t  i o n  o f  water. 

& ~ ~ ~ f i a t i ~ ~ :  P i d  they f i l e  L r f o r t ?  t h z y  1 ~ i - 1 t - 1 ~  t f i e i r  
d i t c h e s ?  

A J - S L a :  Yes. They f i l c d  on t i l e  I ~ n d  thzy w i s h e i  t o  c la im,  
Thrn they woul CJ h83ve t o  p rove  up t.h? i r  cl ji ril ~y S ~ I O W ~  nq t P ~ t ! y  
h 3 d  , 1 p ~ 1  i e d  t h e  water t o  3 t e n e t  ici.31 use. Pt was 
apt!, crtantl y concedt.d w i  t h o u t  d i ~ t ' s t  i on b y  t h e  t.>ii-3rc.l 

government t h a t  t h e  ~ e o y l e  c e r ?  aqui  r i n q  tht: i r  water  
pu rsuan t  to s t a t r  water  r i ghts. so therc? was j u s t  a 



stsp.3r~t~r  mr?>ns o f  i jcqu i r i nq 1  and and water 

T h i  s d o c t r  i n e t  however* i s  n o t  w i t h o u t  except ;  ons. Federa l  
r i ~ k ~ t s  110 no t  stem f rom the  [ i eser t  Land Act o r  any p r i o r  a c t  
S U C ?  35 t t w  Act  o f  1866. It i s  an e n t i r e l y  separate  system 
o f  water r i q h t s .  We may thus  ] lave some C a l i f o r n i a  d o c t r i n e  
t y ~ : ~ ~  prot)lerns w i t h  3 coup le  o f  systems of water  law. 

T h i s  i s  i l l u s t r a t r ~ d  i n  thta F 2 J ~ r d l - - & & ~ - L ~ n m i  s s i o n  v* 
G a _ i ~ u  sur round in9  t h e  l i c e n s i n q  o f  t h e  P e l t o n  Dam on t h e  
CesChutes R i v e r *  The s t a t e  oppr~sed c o n s t r u c t  i o n  o f  t h a t  
d , m .  The DesChutes was s nonndvigable r i v e r  -- o r  a t  l e d s t  
conced=d t c  be Such f o r  t n t  pur  .roses o f  rhcl cdso, Clre.jon 
saicl t n a t  a f t e r  t h e  Deser t  L3nd Act  yo#-1 must f o l l o w  s t a t e  
procibdures to o b t a i n  a water r i g h t .  (Jreqon s a i d  t n a t  
1,u i l r l ing t h e  clam r$9uld be t o o  I3maginq to t he  salmon r u n  on 
t h e  PesChut?s Y i v e r *  V ~ P  d i s t r i c t  c o u r t  and t h e  n i n t h  
c i  r c u  i t  f o l l  rived what W J ~ S  then wastern  water law and 
;tf f i r m ; ? ?  tha t  the> Ueser t  1.dnd ~ c t .  had severed t h e  water  f rom 
t t - ic.  1 arlrj and t h a t  water  r i q h t s  cou l  3 be qr;lnted o n l y  under 
stat,? ;)roc+>dures. The U.S* Supreme C o u r t t  tiowever* s a i d  
t h i  % das  b!ronq. T ~ P  Descr t  Lan4 Act  a p p l i e s  t o  pub1 i c  l ands  
open t o  s e t t l  sment. d h ~ n  t.ne t iAder  a1 qovernment w i  thdrew 
1 tnd f u r  I n n i d n  r t ~ * s e r v a t i o n s  dnr: socrr*? f o r  a power s i  t e r  t h ~  
l a n d  4 1 s  w i  tt:drawn a l s o  f rom the ~npn l  i c a t i o n  o f  t h e  Deser t  
L a n  l A c t *  

I n  B U m n a  ~2 C a f i i ~ L d r  L i l i s  was c a r r i e d  forward. The 
U,S. Suprc.me Cou r t *  i n  19t39 c c n f  i rmed and extended t h e  
I ' q ~ l t c ~ n  O.?m c a s t  s d y  i n 9  t he  U m S e  had w i  thrfrawr.r w i  l d l  i f e  
r c f t ~ g e s  around L d ~ e  Meaur recrcl,t ion:jl a reas around L d k ~  
.  bout f i vc  o r  s i x End i a n  r c s c r v a t  i ons a1 ong the 
Col 3raao .i ivs.r. ',dh?n t h e  U e S *  ; ~ i t h t l r ew  thost:  lands i t  a l s o t  
w i t h o u t  s,?yinn sov wi thdrew anyone's r i u h t  t o  t h e  water  
wnicrk t h ~ s u  r e s q L r v a t i u n s  would need f o r  t h e  purpose o f  t h e  
rcsc l rvat ion.  

I : c  concerted Jecause those r e s e r v a t i o n s  ( a t  l ~ a s t  n e a r l y  
d l 1  o f  them) h?v? a p r i o r i t y  a z t e  as o f  t he  day  t h e  
r i?s8-. rv; l~t ion was  crcat2d.  A q u a n t i t y  o f  water  t h a t  has n o t  
y?+ bec.n deterrr inea (excep t  on t h e  Colorado i n  t h c  case of 
A h i h ~ n s  v a _ - l & i h ~ n i a  where- t h e  UISI Supremq Cour t  d i d  
q u d ~ ) t  i f y  t h ?  amounts f o r  va r i ous  uses) was t hus  reserved*  
P:swr t oday*  w t ?  or- concerned a o o u t  r a t h e r  l a r q u  l a w s u i t s  i n  
wt1ic.h thd t l o i t e r i  5 t l t s ? s  i s  a p < l r t y  and 311 o t h e r  users  on 
t h ~  r,trearr. 1 1 r - 4 ~  p d r t i a s  t o  t r y  t:, q u a n t i f y  C J S  w e l l  3s t o  g i v e  
a p r i o r ;  t y  da te  t o  fed+?raf  water  r i q h t s *  The f e d e r a l  
ljovernment s<jys th t  it rias d l t *?ady  been c o n c l u s i v e l y  s a i d  
t h l t  i t s  r i t j h t s  JG n o t  s t e m  f r o r  t h e  Deser t  Land Act o r  any 
;>fi g r  a t .  

S ~ e l m W i v l t L ~ u l L y :  When ~c embark upon 3n a l l - o u t  
a 4 j u a i c 3 t i o n  e f f o r t  as  w e  a rc  t r y i n g  t o  do now* do you 
a n t i c i p a t e  t h a t  thtl f e d e r a l  Gc)vi2rt-rnlc?nt shou ld  b 2  a p a r t y  t o  
t h d t  ;c t ion dnc:c i f  s3r w h a t  ar-e trre chances o f  endinc) up i n  
f ed  r il c o u r t  rclt ! !r t h .m  s t a t e  c o u r t ?  

A :  I n  t h e  F i r s t  y l d c e t  I t h i n k  t h a t  our l e n e r a l  
ad j r ld ica t . ion  under 89-870 t o  U<?-d79 shou ld  i n c l u d a  a1 1  water  
r i q h t s  w i t h i r l  t h e  s t r e a n  or  sourcz  t o  be ad jud icated.  I t  



shou ld  i n c l u d e  f ~ d e r a l  r i g h t s ,  clroundwater r iqhts ,  and i t  
shou ld  i n c l u d e  I n d i a n  r i q h t s .  

If i t  weren' t  t o r  t h e  McCdrrar~ An~enrfaent~ t h a t  would k)avc t o  
be  i n  f e d e r a l  c o u r t  because it . ~ o u l r l  b e  a s u i t  ac la inst  t h e  
f e d e r a l  government on a fec lera l  i s s u e r  Th2 McCarran 
A~endment  t o  t h e  Ceparttnent o f  J u s t i c e  Appro?r i  a t  i o n  Act9 
1953  (43  USC 666) ( j i ves  j u r i s d i c t i o n  t o  t h e  s t a t e s  when they 
a re  conduc t i ng  a cjeneral a d j t ~ d i c a t i o n  of a s t rpam t o  j o i n  
a1 1  f ~ d e r a l  int:$r e s t s  i n  o r  I Y ~ ~  t o  r l e t  a c o m p l ~ t c '  
a d j u d i c a t i o n .  Jo you can nav? t h i s  p roceed ing  i n  s t  ?tt? 
cou r t .  Furtherfnore, i f  i t  i s  s t ~ t e d  i n  a s t a t e  c m ~ r t t  i t  i s  
f a i r  t o  say now t i t a t  i t  w i l l  nor  bc? removed t o  d f e d e r n l  
cour t .  I n  r e c e n t  h i s t o r y  a Lo lo rado  case was rernovra from 3 

f r d ~ r  71 c o u r t  t o  a s t d t e  cour t .  

Thdt  i s  c .3 l l ed  t h e  Aken cdsev GQ-Q~O R i v e r  kixgig.Ey&Uy 
Q i 5 t r i c t  v. !Jar ftarch 1976.  There i s  q u i t e  
a h i t  o f  j ea l ousy  between t h e  f e d e r d l  government , ~ n d  s t a t e  
i n t e r e s t s  w i t h  r e s p e c t  t o  a d j u d i c a t i o n  o f  waters. Thc 
f 2df?r31 government t h i n k s  z h 3 t  i f  you l e t  t h i s  $!o thrr3ut:h 
t h e  s t a t e  system* t h e  f ede ra l  i n t e r e s t s ,  , I n a i a n  i n t e r e s t s *  
ctc- a ro  q o i r , q  t o  y e t  shorl- s h r i f t .  The s t a t A  interests 
t h i n k  n o t  o n l y  t h a t  t h e y  can do i t  f a i r l y  b y  t h * \ t  t h i ~ y  know 
morn r 7 h 0 ~ t  western water  law than t h e  f e d e r ~ l  people .  T i l i l y  
have bt-en de!;~l i n g  h i  t h  water  law i n  t h e  s t a t e  c o u r t s  f o r  a 
c e n t u r y  now w h i l i *  water  1  nas  r .o t  :,een 3 L iuhject  fvr 
f t?dr!ral  cour ts .  Thus, t t ~ a  l J r S .  Oroucjht the Akt'n cds+2 i n  t h e  
f e d c r d l  c o u r t  i n  

Denver. T ~ P  s t a t e  o f  Colorado t h e n  i m r e d i - j t e l y  s t a r t ~ c l  a 
state. p roceed ing  t o  a d j u d i c a t e  t h e  samt> daters ,  rouc!hly d 

p.3ral l e l  p roceed inq  and t h e n  iwnnc-ii a te1  y ;novecl f o r  d i  smi s s a l  
i n  f e d e r a l  c o u r t  i n  ne fc rance  tb t h d t  s t a t < :  ac t ion .  Tnat 
would be ve ry  unusual were it not f o r  t h e  VcC-~ r ran  
Amenrlnrent - 
The 1 0 t h  c i r c u i t  c o u r t  r eve rsed  t h e  d i s t r i c t  c o u r t  and s a i d  
t he  f e d e r a l  government d i d  n o t  hdvc t o  d e f e r  t o  tht-' 5 t 3 t - c !  

a c t i o n  and riefuseri t o  d i sm iss  tne case. .In appeal  9 the LEIS* 
Supreme C o u r t  sL3 i d t h d t  beC31~5e t h e r e  was no c  )ns i der;lol e 
pro:* e d i n q  y e t  i n  thc. i1.S. D i s t r i c t  C o u r t  and vlherc3 t h e  
s t a t  has ,3 s y s t e ~ ~ ~  f o r  qenerdl  at-ljucricat i o n  o f  i Ss streams 
asld t h e  state a d j u c + i c a t i o n  process i s  3 ( l o i n< ,  concernr  i t  
~ o u l d  he bes t  for  t he  a d j u d i c ~ ~ t . i o n  t o  bc c d r r i e d  on i n  t h e  
l o c a l  state d i s t r i c t  cour t .  Th+:re Mere a number t ~ f  r e  .tsons 
qiver,  i n c l u d i n g  t h d t  t h e  s t d t L  c o u r t  i s  ncarc!r thl? p a r t i  > s  
i n v o l  v c d  t han  was t)dnver. Cut b d ~ i c ~ j l l y  t h e y  * ;eemcr l  t'o 
t h i n k  s t t 3 t i ~  had an 3~Jequate s l s t e n i  , jnd t h a t  thrl u o l i c y  o f  
t h e  PZcCar r a n  Amcntlment was t o  p:rrili t s t d t e s  t o  r l o  +hi- .3d 2 n d  
acl juc' icate d l 1  r i ? h t s  inc ludin.4 f e d e r a l  r i g h t s -  So I t h i n k  
there-. i s  no q o o d  c h ~ n c e  t h a t  a st3t.e \!enera1 a l j u d i c  ~t i o n  
would be remov2tl t o  a t e d e r a l  c o u r t  and t h e r e  i s  a  chs3nCe a 
federal d t t+?mp t  t o  a d j u d i c a t e  ctjrt b removed to t h o  5 t d t e  
cou r t .  

I n  o r d e r  t o  p a r a l l e l  t h i s  cask3, C? mot ion t o  d i sm iss  shou ld  
cc.ifne a t  the i n c e p t i o n  o f  t h e  case t o  ,3ssure t n a t  t n e r e  would 
bt: no cans ide rab le  p roceed ing  i n  t h e  f e d e r a l  d i s t r i c t  court.. 



& ~ r e s e n t & ~ ~ ~ ~ f : z :  & e r e  t h e r e  any I n d i d n  wa te r  r i g h t s  
i n  t h a t  case? 

e l  L u n g :  Y e s .  They wou ld  be i n c l u u e d  i n  t h e  a c t i o n .  
There i s  a ~ 2 u ~ s t i o n  w i t h  r e s p e c t  t o  I n d i  an wa te r  r i g h t s  
wh ich  i s  < ~ t  r r c s e n t  u n d n s w e r e d ~  T h i s  case  doesn ' t  answer i t  
i?xccbpt. unl t !ss you i n f e r  some t h i n q s  f rom i t  and b r i z p n a  
Q The ex t reme I n d i a n  p o s i t i o n  i s  t h a t  t h e  I n d i a n s  
convr?y*31-J p r  opc r  ty t o  tRe Urli ted S t a t e s  r e s e r v  i nrj t o  
t h e ~ l s e l  ves ( ir,  Trt.aty i?eserv . i t  i o n s  or11 y )  1 and and* by  
impi  i c d t i o n ,  water  wh ich  helcrna., t o  them f r o m  , ~ r i ~ n o r d i a l  
r l r i y s .  Ther- i s  no p r i o r i t y  -- t h e  r i q h t  ex tends  back 
i n f i r l i t e l  y o  T t i e i r  r i r j h t s  can n e i t h e r  s e t  i n  a systetrc o f  
p r i  o r  i t y  n o r  y u m t i f  i e d *  To t h e  e x t e n t  t h d t  t h e y  need t h e  
~ r . ~ t ~ r  dnd c,3n make use o t  i t r  t h e y  have trtst r iqh t .  

W i th  r e s o e c t  to o t h e r  f e d e r a l  r e s e r v a t i o n s r  t h e  r e s e r v a t i o n  
a r ~ c t r i n c  seems t o  te thdt t n e r e  i s  a p r i o r i t y  d a t e -  Tha t  i s  
the c ! d t e  the r e s e r v a t i o n  was c r e a t e d  by a c t  o f  Concjresst by 
P r e s i  i j < > f i t i  a1 decree, o r  otht;rwi ~ e .  A l s o  t h e  q u a n t i t y  o f  
wa te r  needetl f o r  t n e  purpose  o r  t h 3 t  r e s e r v d t i o n  can  be 
s c r i  T h  isr~us. s h o u l ~ j  have been t h r a s h e d  o u t  i n  
A L ~ Z Q Q S J L ~  C u f S ~ ~ l i s !  b u t  i t  i t i d n ' t  have t o  he  because t h e  
I n d i d n  Hesc?rv.;tions i n v o l v e d  i n  t h d t  case were n u t  t r e a t y  
rb?st:rvc,t i or130 They were a1 1  e x e c u t i v e  o r d e r  o r  
C o n ~ j r e s s  i ona l  enactment  r e s e r v d t  ions. The LJISI Supreme 
Cour t  9 c i t i n q  U e r s  v. b L h ~  w h i c h  was ,t t r e d t y  
r1:servat ion case, and c i t i  nq i n d e s c r i m i  n a t e l y  t r e a t y  dnd 
n o n t r e a t y  r e s e r v a t  i on c a s z s r  a1 lc,cated c 2 r t a i n  numbers o f  
c:cri? fc,et o f  w 3 t ~ : r  o r  enough water  t o  i r r i q a t e  t he  i r r i g a h l e  
acreage wt i ichever  i s  l e s s *  I n  - d c h  i n s t a n c e *  t h e  r i  g h t  was 
c i v s n  a 9 r i o r i t )  d d t e r  t h e  t i s t€?  ~f c r e a t i u n  o f  t h e  
r t ? s e r v d t i o n r  and 3 p r e c i  se ~~rnaunt  o f  w3ter.  I F  l e f t  open 
th<* r j e ~ r ? s t i u n  o f  wi- irther on t red t ;~ .  r e s e r v a t i o n s ,  which t n e y  
d i d  :lot d e a l  r i t n q  t h e r e  ndigl"tt b e  .3 d i f f e r e n t  p r i o r i t y  d a t e  
o r  q u a n c i f  i c a t i o n .  It i s  o f  stjrne s i q n i f  i c d n c e  t h a t  t h e  
Suprctn6. C s c ~ r t  wqs;  + p d r e n t l y  unconcerned d b o u t  t h e  f a c t  t h a t  
t h e s e  ~ 3 r +  n o n t r e - t y  r s s e r v d t i  u r ~ s *  

I n  t'li- Akt n  c d s i -  t h e r e  a r e  I n d i  an h e s e r v a t  i ons i n v o l  vede 
T~rt- U - S O  juoren;? ( .our t  a9.j i n  t c ' : a l l  y i bnored whether t h e r e  
n ~ i g ~ m t  bt- a d i f f c r a i ~ c e  b e t w ~ e n  thcl two  t y p e s  o f  r e s e r v a t i o n s .  
It s ~ i i c l  ( p l L ' 4 C ~  jug)ren,e Lt* R e p o r t e r )  "The r e s e r v e d  r i g h t s  o f  
t h ~  i j n i  t ( > d  5 t a t e s  Px tend  t o  I n d i a n  r e s e r v a t i o n s  ( i i in twYr  
1115%) .~nd o t h e r  f t ~ a e r a l  l a n d s  sdch d s  n s t  i o n a l  p a r k s  and 
f 9r4.sts ( A h i ~ l ~ ~ l h - - ~ d d l i f p ~ ~ & ) " o  Thd t  i s an exantpl c? o f  
where t n e y   re m i x i n g  G i n t e r s ?  a t r e a t y  r e s e r v a t i o n  case, 
~ i t n  U i ? o n d  v. i;l-Ljl~mia i n v o l v i n q  n o n t r c d t y  r e s e r v a t i o n s  
h i  t h o u t  recocjn i  t i o n  t h a t  t h e r e  i s  qaincj  t n  b e  any d i f f e r e n c e  
a t  A1 15 

It nlfly not bc> f % j i r  to e ~ t r a p o l a t e  f r o m  t h a t  t h a t  t h e  Supremo 
C o u r t  i s  ~ j c i n c j  t o  yo i n  t h o  r r i r e c t i o n  of s a y i n g  t h e  I n d i a n  
k 3 t i r  r i r i h t s  date f r o ~ n  t h e  a ~ t e  o f  r e s e r v a t i o n  and a r c  
q u a n t i  t i 5 ~ f  or1 ~ ( E C  b d s i  s o f  t h e  purpos+>s t h e  r e s e r v 3 t i o n  
c o u l  ? r i?asonatyl y an;il.;e use o f -  

( I n  c i r ? t ; t r s t  ther,: i s  1anqu;rce ( l o ino  b c t h  w43ysm I t  i s  n o t  a 
c l ~ ? d r  case  on t h a t  p o i n t , )  



Beg~%n&aLiyeWrgz: Do you t h i n k  t h a t  t h e  q u a n t i t y  o f  
water  t h a t  w i l l  be r e c o g n i z e d  by  t h e  Supreme Cour t  as h a v i n y  
been r e s e r v e d  by t h e  I n d i a n  t r i b e s  w i  11 be t h e  amount 
nccossary  t o  i r r i q a t e  a l l  t h e  i r r i q a b l ~  l a n d  Q r  w i l l  it a l s o  
inc lu fde  any -3mounts necessary  f o r  t h e  o e v r l  opn~ent  o f  t h e i r  
c o o l  r e s e r v e s ?  

A~s~QE: I need t o  m a K e  a  1  i ttl e b i t o f  compound ansHer to 
that., 

Whcre t h e  I n d i a n  l ~ ~ n d  i s  p r i m a r i l y  a ( ~ r ~ r i = ? n  l a n d  s u s c e p t i b l e  
o f  i r r i g a t i o n  and t h a t  i s  t h e  j j r i n c i p l e  use o f  i t *  t h e  c o u r t  
w i l l  f o l l o w  i t s  p d s t  cases. t-i)r example, i n  &alp(l~ yl. 
U U a r n i a t  t h e  whole a1 l o c a t i o n  i s  tjased upon i r r i c ~ a b l e  
dcrel3gee 

&otr l o o k  a t  t h e  c :  se  o f  t h e  P a i u t , ?  t r i  De , a t  t he  3ds;k? o t  thp 
Trucl tce R i v e r  where i t  d r a i n s  i n t o  Pyramid L a k ~ .  The t r i c e  
has had a v a l u a b l e  f i s h e r y  ther~d.  ( I n  f , ~ c t  t h e  worla r a z o r d  
c u t - t f t r o a t  t r o u t  carrte o u t  o f  Pyranl id Lake  -- somcr ?li ncj n:->ar 
a 4 0  pounder - )  There i s  a1 so a u n i q u e  sp t .c ies  o f  f i s h  t r l e  
I n d i d n s  r e l i e d  upon, t h e  c u i  cu i ,  The l e v e l  o f  P y r d q i d  L a k e  
has been d e c l i n i n 4 1  and s i n c e  thihre i s  n o  o u t l e t *  tP,e s a l m i t y  
has beer1 i n c r e a ~ i r i ~ l .  The, Paiute? t r i b e  wants t o  i n c r e d s e  t h e  
amount o f  water  cominq o u t  o f  the  Truckec~ K i v ~ t r -  I t  Seems 
probab l t?  t h a t  i f  t h e y  ?et p a s t  some p r o c e d u r a l  q u e s t i o n s  t o  
t h e  m e r i t s  o f  t h e  c a s e r  i t  seems unqu*as t ionab le  t n a t  ttl,? 
c o u r t  wot~lc l  r u l e  t h a t  dn adequate ljmourlt ~7f water  s h o u l d  I;e 
rcxscrved t o  m a i r r t a i n  r h e  f i s h e r y  i n  Pyramid Lake-  That i s  
c e r t a i n 1  y n o t  a p a r t i c u l a r 1  y d l , r i c u l  t u r d 1  a r e d t  s o  t h e  r i g h t  
wouldnst.  be c; iven on t h e  bc:sis o f  i r r i . - j d b l e  acreal]f l  b u t  on 
the  b a s i s  o f  t h e  neecl t o  rnaint , j in  o r  i n c r e a s e  the l e v e l  of  
Pyramid Lake, So t h e r e  i s  no s t r i c t  l i m i t a t i o n  on i r r i  4at)le 
acrea i jee  ( T h i s  c a s e  i s  pend ing  i n  t h e  U-S. D i s t r i c t  C o u r t  
f o r  t h e  O i s t r i c t  o f  Columbi a un:ler Judqe I;esell*) 

Tht: p rob lem rrlay come t o  whether  thc? amount o f  watL+r resurvc->&A 
at the t i m e  o f  t h e  c r e a t i o n  of t h e  r e s e r v a t i o n  i s  f o r  t h ?  
purposes o f  the r e s e r v a t i o n  as seen a t  t h e  t i m e  o f  i t s  
c r e a t  i o n *  wh ich  i s  one approach a r  whether i t  i s  r e s e r v e d  
f o r  whatever  development t h e  r c s e r v a t i  on may subsequent1 y 
ina i  n t a i  nr There you ge t  i n t o  the  q u e s t i o n  o f  c o a l  
devt11 opment* There i s  a1 so t h e  q u e s t i o n  o f  whethrlr thy 
water i s  recoverea  f o r  use on t h e  r e s e r v a t i o n  o r  f o r  use o f f  
t h e  r e s e r v a t i o n -  I f  t h e  l a t ~ l r  v iew i s  adopt (?d  t n a t  i t  i s  
f o r  t h e  development o f  t h e  r e s e r v a t i o n  and i s  a d e v e l o p i n q  
wat.ar r i g h t  and i t  can be useC o f f  thc? rescrv3t iot-1,  then w h y  
n o t  1  it. Thc. r i g h t s  caul,! hc s o l d  i n  a n y  amount t o  an 
entbrgy  company o r  enerqy c o n s e r v d t i o n  company t h a t  h z s  $3 us:> 
f o r  t.he water. These quest ;  ons a r e  no t  dnf i n i  t i v e l  y 
unanswerdhlc  nod- h u t  thdy a r e  s o  muci) i r ~ v o l v * ? J  i n  
1 i  t i ! l d t i o n  c u r r e n t l y  j o i n 1  or, t h a t  t-hert- shau l r l  DV: 

d e f i n i t i v e  ~ i n s w e r s  i n  t h e  ( l ~ c l a l l y )  near  f u t u r e - -  t u o  t o  
t h r r ' ~  ye3rS1 

& ~ ~ ~ i ~ ~ l ~ :  dhdt Mas t h e  s t a t u s  o f  t h i ?  Color,?do 
c c j u r t s s  a c t i v i t y  a t  t h e  t i m e  t h :  cdse  was renl.jndelf? 

A l S - e s : :  C o l o r ~ i d o  hzs I o n $  h.3rJ :a system o f  a d j u d i c a t i o n  
and supp lementary  a d j u d i c a t i o n s .  Thus, subsequent r i g h t s  



c13n Se d a j u d i c ~ t e d  c v r r y  cdup le  of  years  o r  so, A lso  
ps?n21ts who had p r i o r  r i g h t s  w h o  d i d  n c t  come i n  on an 
(>a r  I i ~ l r  ad j i ~ d  i c a t  i on can  c :  i n  and p rove  t h e i r  r ir jhtr 

Ti-tc!t r i 3 h t  w i l l  br: t a q s e o  on t o  t h e  most i n f e r i o r  r i g h t  o f  
the; p r i o r  d ! jud ic . -> t ion ;  i r e r  i f  t h e r e  Mas an a d j u d i c a t i o n  i n  
1317, d n ~ i  a p.?rslun ~ 3 s n . t  i n  on i t  and he hds a 1300 water 
r~ cihtt t h a t  1 9 C 9  w q t t  r r i c j h t  w i  I 1  be r ecodn i zcd  as o f  a f t e r  
t lC,L7 r i ~ h t r  

S o  Lo lo rddo  startt:,! i n  i t s  r e l l u l a r  water code p roceed ing  f o r  
stlpp1 r? r r ,~~n td ry  adjutj  i c a t  i orre rhf? Uni t e d  S ta tes  argued i n  
{ l a rk  t h a t  t h e y  d i c ~  f i t  i n t o  t -ha t  system. Bu t  t h e  UIS, 
Supreme Cour t  s a  i 4 t h d t  C o l o r a t ~ o  c o u l a  make equ i  t a h l  e 
prc-v i  s i o n  f o r  r r c o a n i r  i n u  fe.1eral re5c:rverj r i  qh t s  i n  
~cc .n rdanc€  h i t n  t h e i r  s y s t ~ ? c i ~  I F  t hey  abuse i t t  i t  i s  
r-2vi  + > ~ . ? a l  t: anyway, 

& ~ g s r ~ n t & y p Y P & ~ l l . y :  D o   yo^' t n i  nl: i t makes a d i  f f  e r c r ~ c e  
w h ~ t h e r  t h e  s t a t e  i s  jil i g ~ n t l y  p u r s u i n q  an o v e r a l l  
a j j u . L : i cd t i on  procctss? Got:s i t ~ l i a t t e r  i f  t h e  s t a t e  i s  
s i  tt. i nrr on i t s  ~ ~ u f  f a s  i t cay  dppear f o r  t h e  o u t s i d e  t4ontana 
i s  now? I f  we c o n t i n u e  alon--j t n e  same course  we a r e  go ing  
nnw on thi? PowGt?r .~ncl Tonque Hiv6.r and f o r q e t  about  t h e  r e s t  
c f  the water  i n  t i i c  s ta t t -  o f  Hontdna d r e  wc i n  f o r  a shock? 

&I 5 f ~ k :  M e 1 1 9  yest  w e  a r e  t ; o i n~  t o  hdve t o  show good 
f *> i  t h  a d j u c i c a t  ions o f  this strc.~n;s o r  sourcese  The f ede ra l  
c;ovt?rn~st!nt crjn p u t  u s  unaer a ~ rem?ndous  amount o f  p ressu re  
b e c ~ ~ ~ r c  the ii)ej lairt~!icnt o t  F i a t ~ ~ r  1 1  F.esourcr.s and Conserva t ion  
dr,esnmt hav@ thiz ?r ,q ineersr  h y d r ~ l o c j i s t s t  o r  1;3wyt?r5 t o  t c i ke  
cn the  resources  o f  t h e  f e d e r a l  ]owernment i f  i t  dec ides t o  
adjuc1icr3te 41 1  Gtreams on w j ~ i c h  t h e  f e d  ~ r a l  government has 
a n  i n t e r e s t *  I t l a t  would be 1  a l l  t h e  streams i n  
rJon4;!:;nar tsc-cause f i i ~ s t  s t r e d t n s  r- i t h r  3 r i  sf? on a n a t i o n a l  
f o r e s t  o r  f l o w  thr i -uqh d r e s e r v - z i o n  o r  snmetning s i m i l a r ,  

'Thc?rcl seefretl t o  he solire i n d i c d t i o n  t h e  f ~ d e r a l  government 
k . 3 ~  (;oinrr t o  p r cssu re  u s  i n  that way by s t a r t i n g  s u i t s  ds  
t h ~ y  d i d  on t h e  T o n ~ u e  and !3iqhorn and contempla ted s t a r t i n g  
one on t b a  3 l a c k f o o t  Pese rv - ] t i on  (which has n o t  be+n 
s t a r t e d )  The i)npart.ment o f  N a t u r a l  k e s o u r c r ? ~  i s j u s t  
p l c a c ~ i n  f o r  t ime. we want t o  d d j u d i c c ~ t e  these streams b u t  
wr-2 or11 y r ~ . l v > *  so m3ny peop le  and w c  a r e  doi  nq what w.2 can. I 
darl't- know what tt-~.~ dep.3rtnlent 511 dns t o  do on t h e  Tonque .2nd 
P i cjrrorrlr Th4sy con t e r ~ p l  at-~?d! proc.t irr l  i r i y  on thosix 
ar? judicat . ions t o  rhcrr~ ask f o r  rc-.rrovnl. The l onge r  t h e y  
wai t 3  t h e  1 l s s  chllnce tt,c:y hcjv.? f o r  removal ; because if t h ~  
proc;.eding cjoes, or, i n  f e o t l r j l  ~ 3 u r t  ~ t l i  l c  the state w a i t s r  1 
d o n e t  t h i n k  r f + - s l l  be succ tss f .u l  i r ;  remowin9 it, 

f i 3 ~ ~ 1 e n t ? t i y g - S & ~ 1 1 y :  Cou ldn ' t  t , t lat  q o s s i b l y  change t h e  
o a t t ? 3 r n  f o r  t l 1 4 :  - . ~ho l c  s t a t e  i n  so  f a r  ds we a r e  ,3Irea3y i n  
f e ~ f i ~ ~ ( 1 1  c o u r t  on 1-wc) r i vc rs  f l o w ?  

A l L L n m :  You a i  .$tit wiritl clp i : >  f ~ ~ l e r a l  court .  on 31 1 of 
t h - f i r  y e s -  k e  t a ~ l d  i f be uon ' t  have  nou ugh p rog ress  o r  
caljijc i t y  t o  prcir]ross i n  our  a ~ ~ j u d i c a t i o n s ,  I juess t h a t  
g e t s  p r c t + y  c l o s e  t o  t h e  f oca l  ,;aint o f  what you p e o p l e  a r e  
d l  1  h i r e  anlf concsrned about, 



ra&nrJ&ghn:  M 2  have* i n  l l t n  Countyr s p e c i f i c  
i ns tances  where i n s t e ~ d  o f  w-lter b e i  ntj appurt i2nant t.o t h e  
land, it i s  owned t y  d i t c n  compjnies i n  which t h e  p ~ u l , l r  3 r t  

rnct,nbtlrs- HOW d i d  t n a t  c;et c,tdrtt.d? 

1  : Well, t r i e re  a re  v a r i o u s  k i n d s  o f  d a t e r  
d i s t r i b u t i o n  o r y a n i r ~ ~ t i o n s ~  In soma 3rf+as water r i o h t  
owners fornrcl'd a cana l  o r  d i t c h  company i n  o r d e r  t o  nor:? 
e f f i c i e n t l y  d e l  i v c r  t h e  wa te r *  o u t  t h e  water  r i  . jht  b~ds $ t i 1  1  
i n d i v i d u a l l y  orn?Cr 

There i s  a l s o  a s i  t u a t i u n  where d qroup decid.2~ t o  i r r  i , ( n t t !  
and forms 3 company t o  a c q u i r e  ,I wcttsr r i  r ih t  and ~ l i  s t r  i t ; ~ l t f ?  
watr>r, 13 rd i nd r i I y  t h i s  was .lor>? p r o  r a t a  , j c c ~ r d i n q  t o  
i r r  i u a b l e  acreage. Some o f  t h e s o  i n c o r p o r a t e d  n i ssu2d 
stock. I n  those  companies t y i > i c a l l  y s t o c k  was . ~ l s o  i ssuan 
p r o  r a t ' l  on the: bb.:si s o f  i r r  i dael e acra()e. The s tock  r m c j l l  y 
rep resen ted  ,=+ sharr: i n  the wat.c:r. In tnoscl con:parli(-)sr t hen*  
t h v  s t o c k  w ~ 3 s  r e a l l y  a ~ p u r t e n ~ n t  t o  t h e  13nd dnd so wds t h +  
w r l t C r  r 

Whert. peop le  wanted t o  ge t  c o n t r a c t s  w i t h  t h c  3urt; ru o f  
R ~ c l  amat. i on Jna h a v e  tht? feueral  suas i  d y  whi ch  r e d l  1  y beCdflie 
e s s e n t i a l  t o  tho West, the Sureau encouraged t h e  f o r i ~ a t i o n  
of  i r r i q a t i o n  d i s t r ~ c t s  ~ n i c h  had y r e a t e r  f i n ~ n c i d l  
capac i t y .  The Bureau would cc r r f t rdc t  w i t h  t h e  d i s t r i c t s  t o  
bu i  I d  3 p r o j e c t  r3ntl contr , r lc t  w i t h  i r r i c j a t o r s  f o r  t h e  ~ 3 t e ~ r  

On d la rc jer  sca le r  r he r . ?  ,;ire water  conservdncy d i s t r i c t s  
which so f a r  hdve n o t  been formed ir! Mantanat a1 thou* ih  we 
havP a law enabl  in<, it. 

maLf ;g r  B o y b n :  1 see problems i n  t h i s  area  beca~ lse  o f  a l l  
t h e  systems w e  now h d v r  -- t h o  p2r rn i t  s y s t ~ m .  a d j u d i c a t e d  
r i 9 h t s r  d i t c h  companies dnd cana l  co l npan ies~  I d ~ s  ylhere 
water  was s o l d  t o  d i t c h  companies b u t  p -op le  subsc r ibed  t o  
those i n  a d d i t i o n  t o  what  t h e i r  r i r j h t s  a l r eady  werl.. 5.0 ~ f ?  

have a cong lomerdte  mess here i n  a l o t  o f  d i  f t e r e n t  ways. 
O f  cou rse  evc?rybody i s  ve r y  covetgus o f  wha t  they 've  yot. 

,~US~Q-: So you  re concerned w i  t i1 how t o  deterrni nt? what 
k i nd  o f  r i g h t  a f ~ c r s o n  has? 

I think that .  has t o  bt3 dealt w i t h  i n  t t l rms o f  th-2 h i s t o r y  
anti c o r p o r a t e  papers nva i  l a b l e  i n  each ins tance-  

P e o r m a t i v e  -: I f  the U-5. e n t e r s  a case -- oven on 
an a d j u d i c a t e d  st ream -- doesn ' t  t h e  i n d i v i d u j l  have the 
burden of p r o o f  ds t o  h i s  r i g h t ?  ~ t e  nave an a d j u d i c a t e d  
stream. I f  sonleone .-3lse co res  i a  3nrj c l a i m s  a p r i o r  r i q h t t  
wc-I w i  11 have t o  prove our  r i  qht r e q a r d l e s s  o f  what the 
Dcp3rtment o f  K a t u r a l  Resources does: I s  t h a t  r i  r h t ?  

41 St-: You s d y  you have a < l ~ u d i c a t t ? d  stream, It mas 
a d j u d i c a t e d  p r i o r  t o  t h e  1973 ki.rt:er U s e  A c t .  

Tht. mat te r  i s ~=,-3fid as f ar as t h e  p a r t  i t's t o  t l 7 < ~  
o r i  ,,indl s u i t  art1 concerneat  i>ilt i t  i s  not ~ e l a u ' i ~ d t s !  i f  
t h e r c  a r e  new p a r t i e s .  R g ~ u c a L a  medns those  f ~ e o p l c  havr! 
had t h ~ i r  day  i n  c o u r t 9  s e t t l e d  those  i s sues *  and h c l v ~  n o  



 US i ~ U S S  C O ( T I ~  nl-1 O d c K -  I t  t h e r e  3 r e  otfsr!r p a r t i e s  such  a s  
U,JkC o r  t h e  U.S.9 w h i c h  w ~ s  u s u s l  l y  n o t  a p a r t y 9  ?.hen u n d e r  
Montand w a t ~ r  l d ~ t  t h e  p r i o r  d e c r e e  i s  o n l y  f a a g  
e v i d e n c e  o f  y c u r  r i q h t ,  i t  w i l l  h ( r l $ r  i t  i s  e v i d e n c e  o f  your  
r i q , ? t ~  b u t  i t  i s  n c t  c o n c l u s i v e .  T h a t  has  been h e l d  i n  
h i l l s  v 1 1 - , B n r r i ~ z - & ~ 1 p c k  v. .=ria- dnli! q u i t e  a few o t t l r ? r  
C- jS ' !S n 

Thdt i s  o n l y  f a i r .  I f  a f e w  plsople on d s t r e a m  have  3 

c1i  .;d ;reein.+fnt alrsjny t h e m s e l v e s  dnd sut? clne a n o t h e r  t o  
s t r , c i  l h ten  o b t  t t b ~ i r  w a t e r  r i g h t s t  and l a t r r  o n  o t h e r s  not 
p ~ r t i e s  t o  thct t  s t l i t  c l r i n c  t n e y  q r e  n o t  g e t t i n g  an adequa te  
r+mourt;t nf  trr,jter br inl-; an  a c t i o n .  The f i r s t  g r o u p  r e a l l y  
s l - i o : ~ l d n ~ t  I.~ti. a b l e  t o  tel 1  tne l ~ t t e r  t h e y  have  a  d e c r e e  t h a t  
i s  f i n 3 1  ln i f  tn.? o t t t n r s  a r e  c o n c l u d e d  by i t -  That  j u s t  
r s n 9 +  f a i r -  E u t  t h e  f i r s t  ~ r o u p  ~ h o u l c ~  bt3 a b l e  t o  show wha t  
c-rey d i d  p r o v e  i n  t h e  f i r s t  a c t i o n  ant1 p f i m a f d -  e s  
;;rrsulnpti on thc:y jbrobabl  y have 13 r i  ght t o  t h a t  amount o f  
l r J + - t f A r .  Put that. i c l  opetl t o  a t tac4.c  b y  t h o s ~  who e n t - c r  now. 

5 0  tiii-. a d j u d i c d t r d  s t rea l i i  i n  t h e  f u t u r z  o n l y  s e r v e s  -3s 
f a c i e  e v i d e n c e  o f  w h d t  a p c r s o n e s  w c j t . ? r  r i y h t  is .  It mus t  
he p r ~ t e c t e d  i n  tn-. c o u r t s .  

S i l f ~ a 9 r  A Q ~ - :  SO t h e r e  d r a  no F e d e r a l  s t a t u t e s  o f  w a t e r  
r i o h t s  o r  w a t e r  u s e r  j u s t  s ta te r i j i . n t s  by  t h e  Supreme C o u r t ?  

1  5 :  i o t  of t h e  s c r t  o f  r i r l t ~ t s  w e e r e  t a 1  k i n g  a h o u t t  
no. T h e r s  i s  much f c ~ e r d l  , . i c t i v i t y  i n  t h e  a r e a  o f  w a t e r  
r g < s n u r c e s ~  j u t  n o t  th*  s o r t  o f  a 5 p r o p r i a t i u n  r i g h t s  we a r e  
t ? l k i n q  a b o u t .  

B s $ ~ e ~ m U L i - Y & . i ~ i  rp7: I f  d e  r e d l  l y  wan t  t o  d e t e r m i  ne 
r h  i n  stc7te c o u r t  tar:>r we . j r e  Son~chow 1,oiny to have  t o  
i ~ i v  t h ~ l  CI~jpdrt;~1c~nt  t h e  manel  aria manpower t o  r i e t  as mdny 
a r l j ~ d i c ~ l t i u n s  soirr: i n  s t - d t e  c o u r t  as w e  c a n  r i q n t  away* 
4 t ? ! I t h e r w i s e  ke  arc! io in .7  t o  l edwe  t h e s e  t h i n g s  
r i t : c  i dc*-ii i n t ..clcral c o u r t .  

A l S p n g :  i J ~ 1 1 ,  nlf a t  1c -1s t  ~ t ) ) u l a  procectd more r a p i c l l y .  I 
c 3 n 8 t  set, t n t  s t 3 t e  leedvincl t h e  f i n a n c i a 1  c a g a c i  t y  t o  
a r i j u r j i c  -rt? %he enc i r e  s t a t e  i rl t.en years.  You c a n ' t  j u s t  
t 3 k . h  mcney f r o f i  r?vf:r y s t a t 2  3qency  ~ n d  i n s t i t u t i o n  and 
i n c r r . 3 s e  taxcas t o  ~ { o  t h i s  kin41 % 3 f  c r d s n  job.  

A - : r , f : t ~ ~  Turw~iif=: ;t i s  ,?s  i n ) ~ n r t a n t  t h a t  be nave d s y s t e i i ~  
a s  t c  a c t u a l l y  oe1..in dorl.. o n  ev t s r y  s t r e a m -  

BL Sf&=: 7 h a r q 5  riclht. w ?  ner!r9 t o  show we ? r e  going a b o u t  
. r . f a n >  ~ ~ " o y s t e f i ~ d t ~ i ~ ~ ~ l l y  and that, w e  a r e  makin\:: p r o j r e s s .  I 
t.hi r1k i t  vrds r t lc lsona~) lc  f o r  th;? Depa r tmen t  o f  N a t u r a l  
r:;.5durces t o  d e c i d c  t o  b e  ; in  on tn,.! o u r d c r  K i v c r  and move on 
f r o f i t  t n e r ~ .  4ut k .  need t o  be ; ~ ~ l u  t o  show a d y u a t e  , j roqrt :ss.  

5m;;tu T u r ~ s :  I f  i t  ( j e t s  out t l l e  c t i r o n o l o r j y  o f  t h e  @ldn 
C J ~ ( {  ii s u i t  a r i s e s  .*I 1 t t r e  way a c r o i s  the  s t a t e  t h +  inechanism 
i s  r t r i  t i n t o  s t a t e  court.. So y o c ~  ~urc? n o t  l o c k e d  
i l l t o  <3 r i r l i  l c t l r o c ~ o l  o ,y t , r ? t  up b y  t h r  tlc?p.trtrr~ctnt- 

t i  I :  o u t  dc? 3 1  r e d 3 y  hdve two  s u i t s  i n  



f e d e r a l  cou r t .  To t h d t  e x t e n t 9  we c a n e t  j u s t  s a y  we have 
t i le  nrechanism so t h e s e  cases  s h o ~ l d  bn d i s m i s s e d  u n t i l  w e  
g e t  , jround t o  a d j u d i c a t i n g  the Ton1,lue and E i  y Horn R i v c ~ r s ,  

e U s t :  o r  i n  9 r d e r  t r f i t  i n t o  t h e  Aken c a s e *  t o e  
Department  would have t o  b r i n q  a c t i o n  i n  t h e  s t a t r  d i ~ t r i c t  
c o u r t  and thi ,n move f o r  c r i  s m i  ss  3 1  o f  t h e  fczdrra l  ~ c t i o n .  

B u u + ~ n t d t j v e  R a a j L u :  So e v e r y  t i m .  a f e  i e r a l  c o u r t  
< 3 c t i o n  i s  i n s t i t u t e d *  we a r e  n o t  j o i n ?  t o  be a b l e  t o  s t a r l d  
on the f a c t  w e  have ~3 mech4-mi sin, +.le a r e  goinci t o  h 4 v -  t o  
b + ~ q i n  d o i n q  somettri n5 w i t h  it, ,:e h a v e n e t  clone t m ? t  yet.  

A L U Q Q P :  I don ' t  k n o ~  w h i  t h ~ r  we c t n -  I f  t h e y  want t o  
push u s r  I d o n e t  know i f  w e  can kf,?p uo. 

These Tongue and d i g  Hbrn cases i n v o l v e  nuverous 1, j r t ies 3nd 
r e p r e s e n t  an  e f f o r t  o n  t h e  p a r t  u f  the f e d e r a l  govcrnms~nt to 
cont9uct 3 cjeneral a o j u d i  c a t i  9 r 1 t  i n c l  udin!] f e d e r d l  r i  t , t l tsm 
They a r e  t r y i n q  t o  do i n  f e d e r a l  c o u r t  w h 3 t  the  @epartnl-3nt 
w o u l ~ l  be t r y i n g  t o  do i n  s t a t e  c u u r t .  

I e n - 3 t o ~ J Y r n d y s :  5 0  w e  have t ~ ~ ~ r r  case  s l l  over  aq;iin, 

& ! 2 Q L S . % i L k 2 2 b :  h u t  t h e  s t d t e  c o u r t  , i a s n * t  dora3 
anything]-  

: Are we even i r i  the st, l tc:  c o u r t ?  

u u r  T u r n ~ s :  You'd b e t t e r  w r i t e  t h3 t  i n  t h e  boak t h z n t  
U 9 t -  Let's jab someizody i n  t h e  ea r  w i t h  t h i s  as .?I 

C O ~  !li t t e f > r  

kl  St-: irne cons i cl,?rat i o n r  Jc:anr i 5 edhether t h e r e  iidirjht 
be some f i n a n c i a l  a d v , ~ n t a g e  t9 nr>t  u e i  nq s o  j e a l  ous  3s t o  
a l w j y s  i n s i s t  t h a t  i t  a l ~ a y s  rr,uit D e  i n  the s t a t e  c o u r t S  
J u s t  1  at thc? f e d e r d l  ac,enci-3s use  f +?tSerdl rc:S3Urc.:b t o  
dc?tc?r:ni no anc! a d j u d  i c a t c i  i n  f e d - s r a l  c o u r t -  

o r  : k e l l r  t h e r e  i s  m c ? r i t  i n  t h a t r  b u t  hi? (or~qt l t  
t o  p r e s e r v e  o u r  r i  ! t i t s r  L t h i n n  .qc).ntana d i l l  f i n d  3 much 
m o r e  f r i e n d l y  forurr i n  s t d t t  c o u r t s  t h a n  i n  t h e  c i r c u i t  
c o u r t  i n San Franc i sco, 

&urn%: I a r j r c . c t .  Hut  i r i  orljer f u r  t t ~ e  f e f l+? r , i l  c o c ~ r t s  t o  

do t h i  S ,  they w i  11 iidvt' t o  133 t i ) rou<jh ti)+' sr3mt3 t lue  , ) rocA-ss  
steps t h ~ .  DF4f C. ~ o a l d  have! t o  yo t h r o u q h r  C N K C  rrtust n o t i  f y 
e v e r y r ~ n e  i t can f  i ncl b y  c e r t  i f i PCJ ma i 1  T h 3 t  c o s t s  O V P r  

$1-31) p e r  mai 1  i nc,. J u s t  on the T o r i  jucA thdt  snust nave litt?en 3 

c o n s i  . l e rab le  F:xpensfi. I f thcf c lmS-  o r i n a s  th t5  s u i  t i r l  
t c d c r a l  c o u r t *  t h e y  nav? t o  pay that- so  t h e r e  arl? soinc? 
econorni c  advantages t o  l e t t -  i ng then, y i vr? n o t i c e  and w ? *  1 1 
f i g h t  t ~ e f o r e  Judqe B a t t * 2 n  o r  Jsrn2son- 

% . G ~ & Q L - T ~ M % :  A sln r e d l l y  s ~ y i c i j  t h d t  He s t lou l r fne t  51 C P , ]  

on our  r i q h t s .  



ALLWE: I r Anc, w e  w c u l d  have a mure sympathet ic  
fiarurr~ w i t h  r ~ s p e c t  t o  s t a t e  r i ~ h t s  i n  t h e  s t a t e  c o u r t s -  A n 3  
t k d t  i c ,  r ~ . c i * i j n i r ~  ' by t h e  fedcr31 i n t 2 r e s t s  and t h a t  i s  why 
t b p y  w ~ n t  ti) (lo i r t o  f e ~ d t r a l  c u u r t -  

L-&gr F'/u]~n: e e l  l weA had a grohlem w i t h  t h i s  i n  t h e  l a s t  
5,";s i on, I f  you h d v e  ~ y s t e , ~ ,  t h d t  i s  w.>rki nt:j -- friay be it. 
i s  n o t  t h ~  i ) c 4 s t . r  o u t  i t  i s  work i r1:~-  If sonie peoplf? f u r t h e r  
I IC)WTI t 1 . 3 ~ 6  p robl t?m becdusc t hey  t raven8t  t i  l e d  o r  
a j  ~ f j c - J i  c , , t - * { l v  whdt hd{,pens to t h . ~ ~ . . '  r ~ h ~  h 3 v ~  done sotnethi n!j? 
r 1  t w t ~ o  I r.,vcb sorr,ct ti) i nl; now con* L u ? n t  t o  j i v e  i t up 
t o r  4 nt,H s y ~ t f - f / ~ ~  There IIIJY bt> i)roblems rlown t h e  r i v e r  t h a t  
n:.cJ tr) he st;lved. t tut  k t i ~  (10 y o u  1 1 ~ e 4 j  a r1eM systt.'sn t o  wipe 
o u t  t h c  o l d  syste , : t?  

AJ 5 ~ ~ w ~ :  Wel l9 f i r s t  you ~i J n " t  havL.: t h a t  l e v e l  o f  
s e c d r i t y  w i t h  t h t a  o l d  system t o  be l i r i  w i th .  That i s  p roven  
i n  s t r r 3 r n s  b4here 1  i t i  c jat i  rsrt h s s  0 ?kn i i u r s u ~ d  over  ana over  
$2 jai v a  

Your . ; u ~ s t i a n  m u s t  he: r i o w  t n d t  we s h i f t  f rom the  pre-1973 
t a  t n :  ( t c ~ s t - 1 5 7 3  JL, ~ u d i c a t i  onsr the  pre-1973 r i g h t s  must b e  
n:er i n  J<\Gri j r( :y thd1.1 t h e y  would have been had w e  n o t  
e l13c t . 'd  the 1 ~ i d 0  I . Isn ' t  t r i i ~ k  t h a t  i s  t r u e -  T h e i r  
ccr ta i rmty  o f  t h + - : i r  w ~ t e r  r i { j h t . s  i s  l i k e l y  t o  occur sooner 
than i f t r e y  17a:ln't hdd tile ' 7 1  . i ~ t  - 
T I S , ~ '  :n c+xar,ry~lc?- 5ay yoc~ t i  $ 3  smal l  s t ream that i s  
t r  i sclt, jr y t o  ;I 1  r r one. t peon1 e d l  on ) t h e  snlal 1 
s t  r ! < I  Y) h I V ~ J  adj t~c :  i c4 j t t?d  t h e i r  r i q h t s  ~ n d  a r e  1  i v inc )  
? ~ l y  I t  I S  co i l ce iva , r l t  t h a t  D!utrC c o u l d  decide to 
ad jud icd t t :  tnst stream dnder t h c  1973 k4;ter Use  Act, I f  
t h a t  i s  a1 1  th+?y do9 t t ~ e r ~ ?  p robab ly  wonat be much o f  a 
c o n r l  i c t  and every6ne w i l  l r e c e i v e  n e a r l y  t h e  saae r i g h t  ne 
h a s  now. "ut i t  i s  l i ~ u l y  t i r c l y  w i  11 w a n t  t o  c o o r d i n a t e  t h e  
r i c!ht s up anc l  fawn *-he 1 arrj6*r watershed- The OtJRL i s  
rtbqui r 1.1 t~,  use  the p r i o r  decree a s  a d d c t  i n  can junct . ion  
w i t h  .-l?ta 1?.3thererl on t h e  o the r  t r i  b u t a r i  t?s and sfzglnents o f  
t h e  1  s t  . P r i c j r i  t y  j r 3 t 6 ? 5  and q u a n t i t - i e s  w i l l  t h e n  

; i ven  tc r a c h  !,t t he  wdter  t ist lr51 

I ~ l o n ' t  h r r o ~  why t r : a t  s n o u l d  nia%t- any p a r t i c u l a r  p h y s i c a l  o r  
1 a ~ ~ ~ r l  n i  f f  t.rc?nct? e x c e ~ t  that i t would r t?su l  t i n  a fi-1 
dPCrt?e, whi ctl YC)LI J c n * t  nc*r n 3ve:a That  decree i s one that 
w i l l  s ~ :  c o n c l ~ ~ ~ i v ?  arr,l w i  11 e x c l u d e  t h e  p o s s i ~ i l i t y  o f  any 
nbnst tt,:r l p r  i or  cr', i s t  I n 1 r i q h t s *  

1 :  1 t h i r ~ k  Ide s i ~ o r l l d  go over again t h e  
c . , l l ~ \> t i r~n  d b ~ t  w t i t t  S + ? G ~ ~ ! ~ S  t o  be d yenc ra l  f e e l i n g  amunq m,lny - clrrlrers .>f t -.*, put ) )  i c  t h a t  d c ' ~ r t , i  i n a r o u n t  o f  water be longs 
t . 1  t eS , , , ,  r i t-. + d s  h.bc:ri ad j uo  i c.3t 1 9  t ney  !(now h o w  much i t  i s r  
a n d  th-t r e s t  cf ti e rdorl:: Carl  j 1 1 S t  g c  on I f  t h e r e  must 
t l -  3 n e w  5y5t elli a r  s trf tek. i0e a 1,ucl icat ian they f e e l  t h a t  t h e  
s t  -I? t,sc~s+ uar 3 r y ! ,  e th-rri t h a t  t;i : *y  a1 ready h a v e  i s  t h t ? i r ~ -  
2, , ,  4:nt.l * ~ L I  , 's t i .In b r : c ~ :  * > s t  c  jr: t h  jt h e  m a r  an te-*?d o r  cart* t 
i t ?  Yoc..~'v 1 r ( 1  . r r~sk~?r t : ,~   sat onc- v h i l t  i t  b r a r s  
r i ; :  j t i ? , '  t.?czusct i t  i s  c a r s i s :  n t l y  t h e  prot lem. Senator  
i:o y 1 d-t  an^ P t  i ? r t a s z n t 3 t i  ve riuth a r e  b o t h  ask ing  t h a t  
q t ~ c . s t  icn. I k n ~ w  t h o  answcAr i , no9 b u t  c=ln you cdmoufl  age  
i t sr; l r e t ~ o w ?  



U.TLanf=; That ' s  r i 5 h t  t h e  ansder i s  no. But  I t h i n k  I can 
< l i ve  you a P i c k w i c k i a n  dnskur0  a h d t  yc!il trad b P f o r e  the 1373  
W,~ter Use  Act  i s  wh3t you c r i  11 ot. clbficrF!erJ ~ f t t t r  t h e  1 9 . 7 3  
Ip(cdtCr   LIT^^^ Ac t )  b u t  i t  v s ? r y  w c l l  m a y  no t  hc. w t ~ l t  you  t t ~ i u r k  
you hado 

I have some i n t e r e s t i n . ;  c3stks t h a t  you who t r i i n k  y t ~ u  hdv.  
such llef i n i  t i v e r  c e r t a i n  r i c ~ n t s  C,ri3~1d Know about. 
The r6,3rly z p p r o p r i a t o r s  dec larer l  excess ive  3oounts o f  d ~ t s r  
and e a r l y  cJccretJs wert' c l e a r l y  +.rroneous. They were v e r y  
gen ?rotls. P a r t  o f  the  c x p l d n 3 t i o n  f r  t h e  1 a t t . . r  i s 
cont.?ined i n  t h i s  s h o r t  - - x c c r p t  f rom t h e  ~ x c i ~ l l  en t  
d i s c u s s i o n  i n  A U e n  v o  iJet r ic ,h,  c9?11373(a+. 377-379): 

P) I n  water  s u i t s  i n  H I -~ i ch  l~ \e ; ;~ . ) f?rs  of  t h t s  c o r ~ r t  : 1 3 v o  

been engagear thr? t r i  a 1  ~ 1 1 d q e . s  have confr : )nt~cr  w i t h  
aged w i tnesscas who t e s t  i f i --; t o  dh.3t. took 1 c i n  
:3 r l y  d d y S o  Thuse venerdlzle men hav ing  m d r r >  o r  l + ? s s  
knowledce o f  what tt-iey t e s t  i f i c d  about  9 f r e g u a T n t l  y 
l ooked  th rough  ,rrc9c?ni f y i r ~  1 yldssc-.s i n  - j t t  empt i n3 t o  
re1cal l  f o r , ~ o t t e n  t h i n q s  t r b n  b y  lone dk3vs .  The 
(fi f f i c t l l  t y  ( :ncountercd i n  7 t tempt in r )  t o  d o  ,?c,ual . i r ~ c :  

cxact .  j u s t i c e  upon  t e s t  irntiny o f  t h i  s ch,3r.Pctt:r i s 
d l  w 3 y s  q r f - a t  <.nd s o m e t i m e s  insr lp+?rablc o* '  

I n  cases coining up s ince  1 9 3 C ~  t n e  yontar~. l  Supren,e C o u r t  n a s  
bcpn fci ir l  y  s k ~ i ~ t i c a l  w i t h  r e s ~ e c t  LO e d r l  y i n t l  ?te.r 
d + c r e t * s .  I n  on:? day  o r  dnoth2rr t h e  court tias attccnptelr  t o  
1 i m i  t thr!  amount of h a t e r  ta w h i  c;> a C)erson i s  prrti t lec? .  

There i s  a s e r i e s  o f  cases  t h - i t  l e n d  a s c r i a u s  q u e s t i o n  t o  
wha t  K i n d  of a  r i r . i h t  a pe rson  htsd p r i o r  t o  the 1973 act .  

b C x v . S d d i S ~ e ~ t - $ a Y B ~  I n  t h i s  c,tsa:~ tt;e p l a n t i f f s  caine to 
a p l a c e  c a l l e d  Unc le  Geor5eas Creek and used t h e  e n t i r e  
crt.r?!.; p r i o r  t o  t h e  t i m e  w k  hat1 dny s t d t u t c s  f o r  p o s t i n  I 

noticb2t f il inq, o r  any such thir11,- T h e y  j u s t  used the  c r e e ~  
f o r  m i n i n g  and f o r  a c i r i c u l t u r a l  :,urposes. I t * s  p r p t t y  c l e d r  
undor o t h e r  cases i n  our law t h j t  t h d t  woul a q i v e  t L t . 1 ~ 1  an 
a p p r o ! j r i a t i o n  r i ' l h t  tu t n t .  t l i , t i r? creek. a f t e r  d l l ,  t n e y  
had p ~ l t  t he  water  t o  d b ? ? n c f i c i c ~ l  use- 

Later t n e  p l a i n t i f f a s  needs : j c c l i n e d  t o  o n l y  a h o u t  f o u r  
incl-16-s f o r  domest ic  :)urposes. They h*3d c i v ~ n  u p  some o f  
t h e i r  a i n i n ]  and tt-1-2 r e s t  o f  thz wate r  was j u s t  turnecr c u t  
i n t o  w i l d  flay. 

The u s ?  trdd c ~ ~ , t ~ ' e n c e d  i n  1 . I n  l D C ? S t  the ,.lt?fcn.rants 
mov~3d i n  upstrearn f rom then, an(; s t a r t e d  b r i c k  ,nanufactcrr i n  .: 
and diver tec f  15 inches of  Unc le  Gcor9ess Crcc?k. The  case 
t h a t  cnsuarl went to tne Montarla Suprenit. Cour t *  T h d t  c o u r t  
usecl 1  jnqudne app rop r i  d t e  t o  . jeci di nq h o ~  much ~t .$crson i s 
i ~ i t i a l l y  a p t . r o p r i a t i n q  a n i  a p p l i e d  i t  t o  sonleone who tlad 
p u t  t h o  e n t i  r e  Cre-ik t o  a b c r j e f i c i a l  ust' an:: t 3 o ~  t h ~ ?  
p l a i n t i  f f a s  watar  away f r o r ~ i  hi f f .  Ti,t>y q. jvc thrx r ~ l a i n t i f  f 
t h e  r i q h t  t o  f o u r  i : ~ c h e s  o f  t fnc le  G4?orqcss Cr2ek dnd thp 
defendant  who had C; usc? f o r  t h e  Jai ance o f  t h e  c reek  v ~ a ~  
e n t i t l e d  t o  t h e  r e s t  o f  t h e  wat.>r as  a md t t e r  o f  water  r i i j h t  
r a t h e r  t h a n  s im!r ly  as d :rlc,tti?r o f  water  use. ( T n a t  
d i s t i n c t i o n  bcincj  t h a t  the p 1 , l i n t i  f f: s h o u l ( l n 0 t  br a b l n  t o  



t i ))C~ cat any t i  ne n.ord t l ~ d n  w a s  needed a t  t h a t  t iine, b u t  t he  
w lP .4 - r  r i g h t  w r ~ i c h  k ~ o u l d  5et:m t o  have been t h e  e n t i  r e  Creek 
wos c u t  down t o  f o u r  inch3s.) 

Lmm%~sHuf  fin^^-Ul.5 
A ;IT-rscn named Poore d i v e r t e d  an e n t i r e  s t r e a m  i n  1868 t o  
i r r i  ~ d t i ?  d t o t d l  ~f s e v e n t y  a c r p s *  Once dgain,  t h i s  i s  a 
y r e s t d t u t o r y  appro;,riatiorz. i r r  1 i t i  g a t i o n  a q a i n s t  a f e l l o w  
n !rn~:ci A t t . 1  i n  1889, h s  w . 3 5  decrg-.ed t h e  e n t i  r e  f l o w  o f  t h e  
crec~k.  TV4e d o f r n d a n t s  k c r e  <,uccessors to t h e  e n t i r e  14oore 
i t  So t h a t  r i f j ~ t t  t o  the l ~ r ~ t ) l  3 Cr f?ek i s  repres i?n ted  i n  
t % s  l i i i c , a t i o n  where t h e  ( - 1 - r i n t i f f  has  come i n l a t e r  
ries i r i n-; t o  i rr i \ jato.  p 1 J i n t i f t conceded t h e  
c ; ~ f t ? n - i ~ i n t * s  p r i o r  i t y  o f  13oC b , ~ t  c n a l  lenr jcd  t h e  q u a t i  t y  o f  
W jtf-'r? r i o t h i  thstdfi .3ir3i j  t i l t 3  f ~ j c t  t i 7 r 3 t  -3 r i  l jbi t  t o  t h t h  e n t i  r e  
crc.6.l.; !?ad r>r.,?n .r lecre~+d t o  tt;e k i t  f encidrit. The S u ~ r e m e  Lour t 
tG.2.n 1 i m i  tcd t t , ?  fJt- fc lnddr l ts e x t > r c i  st! of  thc f2onrr- r i  q n t  dnd 
tvc  r i t j h t .  i t s t * l f  t o  sc~verr ty  i nches  f o r  t h e  i r r i g a t i o n  o f  
C . * ~ V < . I , ~ ~  < r C r i  r-• T ! t c .  1,OUrt. 5 r 3 i r j  o i  t11i  S :  "The neCcBSSi ty f o r  
t f r t l  tr5-,cb 2nd n o t  ttri 5 1  z r  ot tth;. d i  t.ch i s  t n e  rtceasurc o f  t h e  
e x t r ~ n t  o f  t h ~  r i q h t , "  rhc? tend. jncy o f  r e c e n t  d e c i s i o n s  o f  
tn;e c o u r t s  i n  t h e  ( : r i a  s t a t e s  i s  t c ;  d i s r e , r a r d  e n t i r e l y  t h e  
Cap,-:ci t y  o f  t h e  c l  i t c h  drid rc?c:drd tht?  a c t u a l  benef i f  i a1 use 
i n s t ;  l l e k J  w i  this 4 r t a s o n ~ ~ o l i ?  t i  :ne as t e s t  o f  ";he c ~ x t e r ~ t  
of the r i  j h t -  Ttl.' u l  t i  r a t e  (--ue. , t  ioct i 17 r v e r y  c 3 s ~  i S r  how 
n , u c l t  w i  I 1  s u l ~ p l  y t h i s  actu .31 n .  o f  t n t  ~ r i o r  c l a i m a n t  
und62f t x i s t i ~ q  c o ; ~ . ~ i t i o n s ?  50 ti ic decree o f  t h e  ,4oore r i g h t  
t i 3  t r l e  e n t i  r r >  1 1 OW of t h r i  creeK was reduced t o  simp1 y 
sc-?verity i fiches o f  t h d t  Cree;< bcAc,3use tney on1 y nceded t o  
i r r i  L ? ~ L ?  s ~ v c n + y  a c r ~ s .  The c o u r t  c o n s i d e r e d  seven ty  i n c h e s  
m u 1  d ,cx h a t i s f ~ c t  o r y  t n  i r r i  q . 3 t 7 ?  s e v e n t y  acres. The p r i o r  
c ~ c c r ~ ~ ~ ~  wt3s no t  res  ~ u j i r d t a  h e c d ~ s e  t h e  1,ldint i f  f s  had n o t  

r ?.jrt i ." l  to tttat d e c r e f J ~  Thus t h e  dzcret,. could be 
i n t r o r u c c d  i n  r ~ v i j ~ n c t ? ,  c u t  i t  i f i 3 n . t  s t a n d  up as rl r i ~ h t  
tr , i?y 3 c t u a i  l y  tiad. 

h d I r i + . b ~ ~ r - U ; E l ~ ~ L ~ A 2 2 2  drbil U i 2 L ~ f D Y f f Z l 9 Q 2 e  
A n  C - p p r o p r ~ a t o r   ad cls+.xi a j i v c n  amount ot r ra te r  d u r i n g  a 
! ~ r t i c u l ~ r  t i r . r e  o r  sedson o f  t r i e  y(>ar-  The u s u a l  v i e w  i s  
t h i t  wtlcn you y ?t an  ~ I p p r o p r i d t  i o n *  i t (?i wes you t h e  r i g h t  
t9 tcrkt ,  t C w  ~ ~ , ~ t f / r  1 3 t  any t i fne  : :ur ing t h e  ytsar when y o u  m i g h t  
n+.+{l i t *  ;n thc?se two i r t s t ~ n c e s t  t h e  p j r t i c s  had used t h e  
;w+tt r f o r  p l d c e r  m i  n i n l !  purp3tres : l u r i n g  p a r t i c u l a r  p a r t s  o f  
tfi~: r/-lrlr. T h e  c o u r t  thr.n 1  i m i  t e d  thclnr whf n they charlged 
t u  dn z q r  i c u i  t u r u l  use t o  t - , ~ #  i n f i  t h a t  q u d n t i t y  of  wate r  
: h r  i nf! t h e  c , ~ l ~ l ~  3 >r i or-1~ ~ , I C ]  on1 7 tht?  same7 p e r i  ods t h a t  t h e y  
I - !  p r e v i o u s l y  I J S ~ ? ~  it. T h i s  1  i m i t ~ d  t hen :  t o  t h e  p r i o r  
purnosc  o t  use. 

c i l r h r c s L ~ ~ _ d n ~ - l Y 3 2  
T l l i ~  i 5  d s t r d n  2" c a s e r  A f ~ 1  1 5 b :  ndmed Crr>.jk d i v e r t e d  3nd 
ucii. I d l  1 c.f thr? d,;ter o f  Antelo,!:* C reek*  t r i b u t a r y  o f  the 
Jur,i t : ~  t i i v e r .  He l r ,?d s t i l t r h  t h a t  r t o u l j  c a r r y  172  i n c n e s  
nncl ne i r r  i 4 ;  : t ea  i s C " A -  :ic. occzlpr 2s  t h a t  e n t i  r e  3creage and 
r a i  5. j cr.,ps there.  ( ! t f f  hdndr trr~jt would qiv '? flil*t a d.,ter 
r i I , ' ) *  c ) f  Sr>,i: t h  i rl r , c ! t w c k c ~ n  l t , ~  1 r l c 1  1 7 2  i ncrles. Hf? harl I h O A .  
- a l t l  . !  ] 7 2  i I I ~  ! I  Crj ,, c i t y ( 1 1  t r.ht j ~ , ( t  t ~ t ~  w ~ 3 5  ~ ~ r ( : i ~ ~ d t ) l y  u s i  n \ ]  dl 1 
t f i i >  w.jlcr i n  h i s  c l i t c t ~ ~  v r~~ j te -ve r  h r b  u $ p u t t i  ncg t o  
bCni f i c  i a i  us1?r h(? 5h0(91(1 r i . 3 ~ 2  f \ ~ . t J  3 wate r  r i31ht to.) Hut 
t.hf-17 &rocik : t b c  idel! n o t  t o  s t ' t t l  ubon UO o f  those a c r e s *  So 



hi? o n l y  pa ten ted  dnd con f i rmed H O P -  t o  h imsel  f a  A t  pdtlcb 5 7  
o f  t h e  o p i n i o n r  t i l e  c o u r t  reco(,n i r r )J t h d t  Cro3k ha11 about ,3 

l b 0  i n c h  water  r i q h t -  Croak s o l d  a l l  o f  h i s  lc rnd and 1 1 i  s 
water r i g h t  which f i n a l l y  r e s t e d  i n  h i s  successor*  t h e  
d e f w d a n t -  I n  l i t i g a t i o n  w i t h  t h ~ ~  p l a i n t i f f ,  t h e  c o u r t  s d i d  
t h a t  he o n l y  g o t  8 8  inches o f  t i re Croak water  r i r i h t  oecause 
h- o r i l y  clot 80A.1 and he o n l y  would need 8 0  i r ~ c h e s  t o  
i r r i q a t e  8 G A -  That r a i s e s  the ques t i on  o f  whdt o n  e a r t h  
h ~ p p e n e d  t o  t h e  o t h e r  80 inches o f  thc? Croak water r i g h t -  
I t  must have e v a p o r l t e d -  The c o u r t  said, i n a d e q u a t ~ l y  1 
t h i n k *  "defendant  c o u l d  b c q u i r c  on1 y s u f f i c i e n t  ~ d t e r  t o  
i r r i g a t e  t h e  l a n d  Re acquirthd, dnd on t h e  rpcord, h 5  
acqu i red  a t  most 3 r i q h t  t o  8,: i n c t e s  o f  t h e  Croak r i qh tae l  

Eads-x-Sianunq Le;Z5- 
Thr.' p l a i n t i f f  h ~ l o  a 100 i n c : ~  w,-~t.c;r r i ~ ~ h t  f o r  m in iny  
~ U ~ F ' O S ~ S .  T h i s  i s  s i111i lar  t o  E y y z ~  v He 
conver ted  t h i s  t o  i r r i y a t i o n  i n  1 9 i $ Z ,  I n  l i t i g - 3 t i o a t  t he  
c o u r t  awarded him a 275  i n c h  water r i q h t  because t h a t  i s  d l 1  
they thouqh t  he needed ~f t e r  Ile c h ~ ~ n g e t l  t o  i r r  i q a t  ion. 

&911~lan~Jun%sl_;L9% 
A l l  t h e  r i g h t s  t o  Skalkaho C r c e k ~  a t r i o u t . - r r y  t o  tht? 
B i  t t e r r o o t  R i v e r  had been decre;.d i n  19b10 Tne f? , j r ly  A J t e r  
r i  ~ h t s  h e r e  i r r i r l a t i n . ,  down on t h e  1 ower Skalkano* J u n i o r  
r i f - l h t s  t hen  ex i  stet1 upstream* A can31 company was br i f i r1 in- j  
water i n  f rom t h e  C i t t e r r u o t  k i v e r  t o  i r r i y a t ?  l a n d  and 
supply  water  t o  a c i t y  way dubn5treJm- I t  had t o  c r o s s  
Skalkaho t o  do t h i s -  I t  would  be t o  t h e  water coinpsnygs 
advantage t o  q a i n  head i n  o rder  to have more e l e v a t i o n  f o r  
b e t t e r  d i s t r i b u t i o n  o f  t h c  w 3 t f ? r -  So they  bought  t h e  e a r l  y 
r i g h t s  on t h e  Skalkaho and del  i v e r c d  L i t t e r r o o t  wdter  t o  
those  pec~p le  and sought t o  t a ~ e  o u t  t h e  e a r l y  risdirts h i q h c r  
on t h e  r i v e r -  (The generd l  d o c t r i n e  i n  Montana i s  t n a t  you 
can ' t  change t h e  p l a c e  o f  d i v e r s i o n  o r  p l dcc  o f  use t o  t h e  
d e t r i m e n t  o f  j u n i o r  appropr i a t o r s *  That  p rob~3b l  y  wrould haw(+ 
been  a s u f f i c i e n t  d o c t r i n e  t o  hdvo se t t l e r1  t n i s  CJS.: to 
p r c t t ~ c t  t h e  j u n i o r  watt!r r i ght uwrwrs i f rile chcjr; l o  +:ork+h~l 
t o  t h e i r  d e t r i m e n t *  b . c t ~ i t t i  i t  r :er t ,+ in ly  aid. fht. cdnnl  
company thouclht i t hat1 bou ~ h t  t h e  exac t  sarrre r1umbc.r c f  
inches o f  wdter  r i qh t  the e a r l y  users  h a o  had and t h e  r i q h t  
t o  t a k e  that amount o u t  wnenever it wanted, w t ~ i c h  krds t i ed r l y  
cons tdn t l y .  The c o o r t  f i n a l l y  i d i d  t h a t  even thoui jh d l 1  t he  
r i q h t s  had bec!n decreea some L O  years e a r l  i e r r  t h e  t r i a l  
c o u r t  would have t o  detern, ind t h e  mode o f  US&: o f  water i n  
o rder  t o  l e a r n  t h e  e f f e c t s  on the  j u n i o r  users. The 
purch3sers  would then have t o  conform t h e i r  w i  t n l r c l ua l  s o f  
watiar t o  what woula have b e e n  a e m n d e d  i f  t h e  o t h ~ r  people  
h-20 con t i nued  to r a i s e  t h e  s~nit: c rops  th i 'y  hdcl Dr>r?n r d i s i n g  
when thz  s a l e  o f  t h e  wstz?r  ritqht. was rrdde-   hen a water  
r i g h t  i s  purchased* t q e  h a b i t s  .ma water uso techniques,  and 
purposes o f  t h e  a p p r o p r i a t i o n  o f  t h e  sel l c r  a ra  boudjht- 
Thus t hese  t h i n 7 5  otust br- b e t e r n r i n r l  to show how r~uch a c t u a l  
water i s  a v a i l a b l e  f o r  u s e .  ihlat aspect  o f  t h i s  case was 
approved and quoted i n  Lhg~-Lpsk v ~ , ~ i g ~ s  i n  1935- 

d u L d . w _ V . b ~ h ~ l Y l t Q  - 
T h i s  i s  t h e  l a s t  case 1.11 covilr on t h i s  s u r ~ j e c t .  A l l  the  
r i q h t s  i n v o l v e a  i 2  t h i s  case were  decreed i n  1913- These 
p a r t i e s  had been decreed more wdter t han  t hey  c u r r e n t l y  ware 



u s i n y  o r  n - e d c d -  So t t i e y  be an t o  exp3nd t h e i r  i r r i g a t e d  
3 ~ r t i i + . i c ~ r  Tf12 2xi)di;ded acr9?a!]e was s t i  11 w i  t h i n  t h e  l a n d  
desc r i bed  5 y  t h e  o r i g i n a l  [ ~ l e ? a ~ i n y s *  T h e  water  used was 
s t i  11 w i t h i n  t h e  amounts decreed t o  them- They were however 
u s i n f l  more water t t ian  t h e y  hat1 i n  f a c t  b ~ e n  p u t t i n g  t o  3 

tsttri-.i f i c i a l  use*  I n  t h i s  cas.r* t h e y  were den ied  t h e  r i g h t  t o  
extc!nd 1 use o f  wa te r *  The Cou r t  s a i d t  "It seems 
in. l i  s;~ut,rbit~ t h d t  F: water user k r ~ o  has h ren  decreed t h e  
r i  g?it  t o  u c , e  A c ~ r t a i n  nutnber a f  inches of  water upon 1  ands 
f o r  v ~ h i c h  i > e n t f  i c i a l  use h d s  heen proven cdnnot  
s t ~ t ~ 5 o q u = ~ n t l y  extt:nri t h e  u s e  o f  t h j t  ~ ~ 3 t t ' r  t o  a d d i t i o n a l  l a n d  
n o t  under c t u a l  o r  c o n t e f i ~ p l d t ~ ~ c  i r r i q a t i o n  a t  t h e  t i m e  t h e  
r i  $ti t  was ar?cret?d 1-0 thc- i n j u r y  of sut)sequf?nt app rop r i a to r s .  
C l f  c our S C *  w i t e r  rnr~st he ajlprol:r i d t e d  i f decreed under our 
sy ' ; t t !n~ For :.omc u s e f u l  u r  bell* f i c i d l  f)urpose. Thc: proo f  o f  
t h?  t L *  i s tencc  o f  solnt? r,urporJe ,rnd t h e  ust3 appl  i e d  t o  t h e  
sar.le ds s h o ~ ~ r t  i t 1  t t lc  o r i c i i n a l  cduset o f  n e c e s s i t y  formed t h e  
h a s i s  uf t-he awdrds f i # d l  1 y %ji ven i n  tht: 1 9 1 3  decrec.W I 
t h i n k  t h e  cor i sequence  of t h a t  i s  t h a t  t h e  Cou r t  i s  say ing  
t h o  de fendan ts  &<?re  dc3creed so&?  anount o f  da te r  by a 
1  i h  ? r31  cot:rt- Sr) they n a v e  t l l d t  d a t e r  r i  :ht and t h d t  t h e  
d ~ c r e e  'rioula no t  b e  upset. . j u t  they s a i d  ttie l o c a l  c o u r t  
w 3 5  $;oinl: t o  have  t o  de te rn  i ne ? x a c t l  y when -- t o  what hours  
3nu w h ~ t  days  -- t h a t  i t  r a i q t ~ t  b*? exe rc i sed*  The 
a p ~ 2 r o r p i a t o r  r ece i ved  t n e  r i q n t  t o r  d p a r t i c u l a r  purpose and 
i s  e n t i t l e a  to app ly  t h e  r i g h t  n n l  y t o  t h a t  purpose. So t h e  
arnoh~nt o f  b ~ , ~ t c s r  i n  t he  decree on l  y clef i n e s  t h e  r a t e  a t  which 
t a t 6 3  water n i i y  be * ~ s e r l  h u t  t h e  < jc tud l  q l j a n t i t y  i s  1 i rn i ted  t o  
thb. ai:ount nceoeo f o r  tnk? { Ju rpus~ .  o f  t h e  app rop r i a t i on .  

These c d s ~ s  a re  intendetr t o  t n r o d  sone ques t i on  on t h e  
ct>r+.ai n t y  en:; c 9 n c ~  u s  i venes s o f  the decre I S  ? r  i o r  to 1973. 

~ e ~ ~ f ; d t i v ~ , > c u l J y :  You s d i d  e a r l i e r  i n  t h e  d i s c u s s i o n  
t h a t  you d i d n ' t  t h i n k  i t  bdould he f e a s i b l e  t o  b e g i n  
ad jud i c r3 t i o  r ~ t d t f ' - ~ i d t ? .  L a s t  w i n t e r  w e  looked a t  some 
~ t k -  3r s t a t e s  3r.d i t  seer,~el t h d t  ,i~any s t a t e s  have done t h i  s- 
T :  y s t a r t  on z s t a t t ;  w i d e  srocess and r e q u i r e  that a l l  
pcrscns c l . j i n : i n j  5 r i g h t  r i l ~ k e  rtl l?ir c l a i m  w i t h i n  a f ive-year  
p o r i ~ d *  Ttf?n t h e  d d j u d i c d t i o n  pracess would commence a t  a 
c - l r t c l i n  t i m r .  2c you t h i n k  t h i s  r r i ~ h t  work? 

A-f anr : I c e r t a i n l y  t h i n K  wc? should nave a s ta te-wide 
process o f  a d j u d i c d t i o n r  ~ n d  I t h i n k  t h a t  i s  what w e  have 
cornrnclncc?d upsn. The o n l y  thirr:! i s  t t 3 3 t  d s  f a r  a!, t h e  ~ t r 3 t e  
process i s  concer i re r l~  o n l y  t he  t ' ~ w d e r  I4ivb.r i s  a f f ec ted .  I 
w j s  o n l y  c3ncernecl w i  t n  th? f{?,si b i  1  i t y  o f  p u t t i n g  t h e  k i n d  
o f  money and persor:;3l t n a t  would be needed t o  a d j u d i c a t e  
e v c r y t h i n i j  a t  0nc.i. T h d t  s :ecrs overkrhelmingt b u t  it i s  
conce iv3b le .  It would draw rftoncy f r om every o t h e r  
i n s t i t u t i o n  i n  th :? s t a t r  i n  or i le r  t o  t r y  t o  do txlat. A l s o t  
i t  :\,?s not  ,een my o t ~ s e r v ~ j t  i o n  t h d t  ~ j n y  s t a t e  rras t r i e d  t o  
r io t h a t *  dyonri n,, ~ i u t h o r  i 2t.d tne 3odrcQ c f  Con t ro l  t o  p i c k  
sr!cfr,lents c f s t r  -2 .3  11s o r  w,i t t ~ r s h ~ ~ , s  1 comnlence on those. 
T J l a t  r c, k ,h i j t  i s noc, I-id:::)t.ninLj . 3 l  so i n  Tr~xas under t h e  1'267 
S t r * : d u t  Atlju i i ca t i c .  : Act. 1 t h i n k  nros t  states t h a t  have 
atte~tl?%ra+ t n i  s s o r t  o t  water r i  crht deter in inat  i o n  have qone 
t j y  w ~ t e r s h e d  o r  source o f  wdter s t e p  o y  step. 

& p ~ c s e a & i v e  S ~ d l y :  !4aven'e t h ~ y  r e q u i r e d  by  s t a t u t e  



+&% 

t h a t  everyone i n  t h e  s t a t e  f i l e  ti d e c l a r a t i o n  w i t h i n  t h r e e  
t o  f i v e  years  w i t h  t he  c o u r t s ?  

u r n :  They hsve done t h a t  i n  some i ns tancesr  ancj t h e  
Texas a c t  does thdt .  The a c t  jays, "On o r  befor r?  Sept?rnocr 
l r  1969, every  person c l a i m i n i i  any water  r i ~ h t  t o  which t h i s  
s e c t i o n  a p p l i e s  s h i l l  f i l e  w i t h  t3e  r rater  comrni5sioncrt d 

s ta tement  se t t i n#L :  f o r t h  t h e  ca tes  and volume o f  use o f  
wa te r *  o t h e r  i n f o r m a t i o n  as may be r e q u i r e d  b y  t h e  
comrni ss i one r  t o  show t h e  n a t u r v  and e x t e n t  o f  t h e  c l a i m n  and 
so on- 50 i t  r e q u i r e d  everybody t o  c l d i m  t h e i r  water  r i  j h t  
by t h 3 t  time. 

R I Z P E 5 l S g n t a t i y ~ k u . l ~ :  So you *auld agree t h a t  you a l r ~ ~ o s t  
have t o  a d j u d i c a t e  water on a drdirrage bas i s?  

A1ama: 1  thin^ so- As a p r a c t i c a l  mat te r  you d o ,  n 9 t  as  
a le:,al  matter.  

8 ~ x m a ; r j v e  R a r t ~ a u :  d h d t  d i d  Texds do a f t e r  611 t h e s e  
c l a i m s  were f i l e d  b y  1989? 

&LAW%: Me11 v t h e y  a r e  now d.?eply i n v o l v e d  i n  tne proct2ss 
o f  a d j u d i c d t i n ~ l -  As they  go f rom stream t o  strf213m d r ~ d  
w13tershe*d t o  water shed, the i-drnn i s s  i o n  n o t  on1 1 pub l  i snes 
n o t i c e  b u t  (-rives n o t i c e  ty c e r t i f i e d  m a i l  t o  everyone they  
can f i nd .  So even thougb t n e r e  i s  a s t a t u t o r y  rcqu i rem2nt  
t h a t  a l l  t h e  people  di:clare t l ~ e i r  r i g h t s  t t r r s  a c t u z l  
a d j u d i c a t i o n  proc+?ss i s  ve ry  s i ~ i l a r  t o  our own- I d o n q t  
know whether t h e r e  i s  an a d v d n t a q e  t o  h 3 v i n q  a l l  th*?  
d e c l a r a t i o n s  come i n  a t  onccd. i lne of  t h e  t h i n g s  t h d t  i s  d 
b i g  concern l o  me i s  s a t i s f y i n g  , l u e  ~ ~ r o c e s s -  r'c l i v e  i n  d 

(jood c o u n t r y  and a f r t re c o u n t r y  w i t h  (!eaoc.ratic 
i n s t i t u t i o n s ,  but i t  m r ~ k e s  it s t  r:xpensivc: country.  I wds 
wonrl~>ri l ' lg a s  I thought about your problems f o r  t f l e s o  
meet ings  whether Ne c o u l d  e x p t u i  te ou r  a d j u d i c ~ t i  ans b y  
l i m i t i n g  n o t i f i c . 3 t i o n  t o  p ~ b l i c d t i o n r  s p e c i f y i n g  i n  t h e  
s t a t u t e  t h a t  n o t i c e  be 5 i v e n  b y  f u l l  adst  h a l f  pa1;r adst  o r  
whatever pub l  i shed J c e r t a i n  nu. i~ber o f  t imes. Thdn hrjvl? 
people  f i l e  d e c l a r ~ t i o n s  and cot?sider t.h;l:: t hey  have bpen 
g i v e n  n o t i c e .  I f  they  d o n q t  ca r?  t o  make any c l a i i n r  then  
cons ide r  t h a t  t.huy have n o  water r i y h t -  3u t  1 r a n  i n t o  born(> 
problems when I researched t h i s  i nd  k i n d  o f  b l e ~  ,ny idea o u t  
of ttne water. The  U n i t e d  S t a t ; . ,  Supreme Cou r t  has o v e r r u l e d  
stat$? c o u r t s  t h d t  have uphe ld  my i d e d ~  One o f  these cases 
was 3 water  r i g h t s  c d s ~  ano th t? r  was an eminent clc,,nair~ cdse 
i n  Kansas- ( H a l  Iccr v. H u t c i ~ i  nsont  1'136 U n i t t ~ d  S t a t ~ s  
S u p r r m  Cou r t  Case)  (Shrocder v, Nzw Yorx t  19621. The U-5. 
S~p reme  Court  has  f o l  loweo these cds:s cver  s i nce -  The 
dan;er o f  n o t  g i v i n g  due process i.; t h a t  you can ! j9  thri 'ruqil 
t h i s  e l e b o r a t e  proceeding t o  c o i ~ c l t j s i o n  and a f t v r  d l  1 thl! 
monry and ye,lrs i t  hqs taK In t o  q1.t u t x r o e  , ~ n t l  j c ' t  .) 

reve rsd l .  Then you have t o  s t d r t  over  acl j i  n  f r o m  s c r  j t c t l .  

5 0  my p o s i t i o n  i s tn-1.t you s h o l ~ l t l  t dke  no chance on due 
process because the: c o s t  o f  misjudgnrent i s  f a r  t oo   reat at -- 
the s takes  a r e  tot3 bit;. 

& 4 ~ e ~ n t ~ % i Y ~ ~ f = ~ :  What ,r:Jout h d v i n y  two pu5l i c a t i o n s ?  
The f i r s t  would n o t i f y  people o f  the  requirement t o  f i l e -  
For those  who f i l e  you c o u l d  demonstrate n o t i c e -  Then you 



can  p i c k  u p  anose t h a t  a r e  a s c e r t a i n d o l e  beyond thdtr L a t e r  
r?not.h~*r not- i c e  c o u l d  D e  pub l  i stlrr i  f o r  a1 1 t h e  r z s t r  

AL-LLQR.~:  E t h i n %  t h a t  would be s a t i s f a c t o r y .  I n  f a c t  one 
case stiowea t . h a t  where d person has a c t u a l  n o t i c e  he can ' t  
c o x p l a i n  about  lack o f  d u e  p r o c ~ l s s  where the s t a t u t e  wasn't 
f o l  l@ ,~e i l  e m c t l  f. 

Inc-i di-nt.311 y r  because o f  th,? i n t e r r e l a t i  onsh ip  between 
c.ror~n~jwdtf:r  <?nr; su r f ace  wd t6 . r  r i g h t s  under t h e  1973 a c t *  I 
d c n ' t  t . h i r , ~  i t  i s  s u f f i c i e n t  t o  j u s t  qivcli n o t i c e  t o  pec;plQ 
;~ssoc i a t e d  w i  t .h  s u r f  .3c+ r ,a ter  f e a t u r e s  o u t  shoc~l  d a1 so 
n o t  i ca:: ~:nyone *rho lni  j h t  b e  dr.jl$i nq r~roundwatcsr. Some we1 1 s 
art: i n s  illr noust\s 5 0  t t i f ?  ;>rob1 ern  of  g i v  in(-) ,3dr?quate n o t  i c e  
t tu 1111-' to 3e enrlrFiri)uSe It i s  a i i7dJOr problem and a 
m.'J Or 1 ~ X ~ > ~ ' n 5 ( 4  

t.imLdndns C ~ Q S ~ ~ ~ ~ ~ ~ ~ Q V  i 5 i m s  ,+nd the i r e f f e c t .  

Toe 1 d 0 9  C.; r ~ s t i  t u t  i o n  hat, o n l y  one p r o v i s i o n  w i t h  r e s p e c t  t o  
watrlr it sirir l  t h d t  t n e  u > e  o f  a l l  wa te rs  and t h e  
r i I -  - a  ovf2r thr I ands c ~ f  o t h e r s  f o r  d i tches  sha l  l he 
h( . lL :  t o  he: .i yubl  i c  use. r ~ c e p t  f o r  s l  i q b t  qan~mat ica l  
c c r r e c t i o c s ~  t h o  1772  C o n s t i t u t i o n  cop ied  t h a t .  

Fursudnt  t u  t h ~ s e  p r o v i s i o n s  t h e  c o u r t  has l i b e r a l l y  
i n t " 2 r p r e t e d  t h e  u s c  o f  hater '1, s publ  i c  use. The Cou r t  
hds nklvt.:r c l o s e 3  +h-rcl 1 i s t  o f  u h ~ t  i s  3 k n e f  i c i a l  use i n  t h e  
s t a t e s  Lt f - i n a l l y  comes t o  t h e  t u c s t i o n  of whether a use i S 

wjst tbfu l  o r  has sc,cial  u t . i l  i t y .  Fniment donlain f o r  persons 
rvt!,o ~tant.  3cct:ss t c j  water h 6 ~ s  1 i k i Ld i5e  been supported. r h a t  
~ J S  t s i ~ ~ n  u p h z l d  i n  fllIn9k-s v. T g y l ~ ~  ~ n d  U d L v .  H e m d  
Pow 3 T r + ~ ~ h s i ~ ; ~ ! i Q l I l p & g e  It, h a s  a1 so been upheld  by  t h e  
EJ.5, Cpt;or4?rnrx Court i rr d C!tdh CdSet C1 a L 1 ~ l r J & ~ h ~  

Wiiat-. waters  c ,3n bt: dttpropr i d t t ? ~ i ?  

P r i o r  t o  1 7 7 3  i t  set-ms t o  have i-,et:n tho I b w  i n  Montana t n a t  
t n r r c  had t o  be a ~ : ~ l t e r c o u r  se i n  o rder  f o r  a person t o  have 

da te r  r i q h t  o r  an app rop r i d t i on .  1 t h i n k  t h i s  was an 
r.rronoous vir.w t h 2 t  crcrs ~3n add; f i ta t ion o f  d r u l e  of t o r t  law 
i n  dd1ii.3:jc-s t h a t  when thert? i s  f l o o d  wdter  and var,r>nt 
salrt:ce wa te r?  thar. t h 3 t  i s  nr;t wdtercaursc water. A person 
tlr4s i r i q h t  t̂o d i  vcsrt t h a t  watar dnd t o  p r o t e c t  h i m s e l f  f rom 
i t .  You c t j n n t  ~u t h d t  i n  d wdt -e rcourse~  So t h e r e  i s  a 
r f i ~ t i n c t i o n r  b u t  i t  ouuht  o a l y  t o  ai>ply i n  the case o f  
daa~ac~cts  as dchscribed- S G  t he re  i s  a v a l  i ( ~  d i  s t i n c t i o n  
b e t r l ~ e n  thj-? wdter ccurse ,jnd j a s  t ort l i  nary  su r f ace  d r a i  ndge 
wdter b u t  t h e  d is t - inc t i r3n  ought  o n l y  t o  app l y  i n  t h e  case o f  
dqirage such as ( lescribed. Mcntana s t a r t e d  o u t  w i t h  t h e  
d i s t i n c t i o n .  For i ns tance*  aamajes o f  Fprdham v r  , D ( I z L ~ ~ & ~ R  
pdt; i f i  c I< 3 i b g y - l ~ m ~ a y ~  whi c h  14as where t.he r a i  1 r oad  p u t  
,311 ~ n ~ l ~ a n k m i n t  t n d t  , t f fectc?d t t n c -  f l o w  of t h e  B i  t t e r r o o t  R i v e r  
, ~ r ~ t i  ~rdrn,cj , - l l  t h i s  f 6 . 1  l owe s ( , ro ,~~~r t .y  dnd he L~rouclht an act i o n  
f lsr t ne r'arn,*~ le; ;jncf t h e  Cour t  I ~c l d t h d t  t hey  hdd d i ve r  t e d  
ppjr t  ot a ratercoursc!  dnd so t h e  r d i l r o d d  hdd t o  pay 
tl ar,~ +i I es r I n U r r m ~ ~ n ~ ~ h d U & o - U ; t l l ~ - - b f i ~ L ~ ~ a y  r 
t t ~ ~  r d i l k d y  from Thrce Forks  to L20zemanr t,hcy d i d n e t  p u t  i n  
an eniddnkm~nt and t h e  watclr ca!liu down a s w a i l  and inundated 
a miin* Larrlunionr and t h e  C a u r t  s 3 i d r  w+_ha tes  j u s t  a s w d i l  



and doesn't  l o o k  1  i k r  much o f  water  coursc? w i t h  : j rass  
!)rowing i n  i t  d l o t  o f  t h e  t ime  so i t  i s  n o t  a w , i t e r  c o ~ ~ r s c l  
and so you don' t  get any darnaqes. The r a i  1  way had a r i q h t  
t o  d i v e r t  t h e  water however they wanted t o a n  

Us ing water  course f o r  t h a t  purpose i s  one t h i n +  h u t  say in ;  
t h d t  13 person who can make dn i : c~n i : l ;~ i cd l l  y j u s t i  f i r l b l e  use 
and g u t  i t  t o  b e n e f i c i a l  use i s n ' t  t a k i n q  o u t  o f  d water  
course  and doesn' t  q e t  a water  r i  q h t t  I t h i n k  i t  i s  t o o  bad. 
I n  Popham v -  H c l l e r o n  t h e  water  w b s  seeping o u t  of a cana l  
and Popham went up t h e  g u l c h  and b u i l t  a check ddm t o  s t o r e  
t h e  water  and p u t  i t  t o  ~3 b e n e f i c i a l  use. P o l l e r o n  t.nen 
went up t h e  g u l c h  and p u t  a tla,fl i n  above Pophdcn dnd c u t  h i s  
water  o f f .  The c o u r t  gave t h e  r i g h t  t o  Pophan because t h e  
w a t t ~ r  was i n a watercourse a f t e r  i t. seeped o u t  o f  t h e  c3nd1 l 
T h e y  g o t  i n t o  l i t i q a t i o n  and  t k ~ ?  Cour t  s a i d  t h a t  i t tk4:'l t o  
bet a watercourse and t h d t  . j f t e r  t h e  water seeped c~uZ 01 tt1.l 

cana l  and beqan t n  f o r n  r i v u l e t s  t h d t  it was a w.3 tercours~.  
So Po2ham had a n  e a r l  i e r  r i ght <lnrl h e  Has e n t i  t l r m d  t o  p r  i o r  
r i c j h t  and Hol l e r o n  had t o  1 e t  trrQ water down t o  P;)pharn. 

T n ? t  was f o l l owe t l  b y  W y  v. h i f y ,  Hay Coulee irr ' + l a i nk  
County* where people  upstream an hay  Coulce were p u t t i n t ]  ~n 
1 i t t l e  check r e s e r v o i  r s -  beat ty ,  who wc3s downstr?am dnfi ktnc 
had been u s i n y  t h e  water  f rom flay ~ o u l e e ~  sought  t o  e i l j o i  n 
t h e n  trom doins t t l a t .  The Cour t  s a i d  t h a t  up t h e r e  were W J S  

n o t  a  watr2rcourse and conseq~c?r i t l y  3 e a t t y  c o u l d  n o t  g e t  d 

water r i g h t  a g a i n s t  them and they c o u l d  n o t  be en jo ined.  
T h e  p l a i n t i f f s  i n  Qmgy v. d u l y  were a l l  p a r t i e s  t o  a  case 
of f & ~ r a l  l=and j&& v *  Mort-& which found Hay Coulee t o  be 
a watercourse*  b u t  t h a t  was dowr~st redm where t h e  ; : l a i n t i  f f s  
werc. 

I t h i n k  under t h e  s u b j e c t  o f  tn2 h a t e r  Use Act, w e  1n.3y t13ve 
e l i m i n a t e d  t h a t  d i s t i n c t i o n .  I hope w e  h-we- The 
d e f i n i t i o n  i s :  

w e d a t e r *  ,ne3ns 311 water o f  t h e  stater s u r f a c d  .nd 
subsur face*  regclrd less o f  i t s  c h a r a c t e r  o r  fndnner o f  
occurance* i nc 1  ucli ng gt?oth~?rrndl  w t j t - r * "  

Frcrr t h e r e  on t  the code ~ n l y  s p ~ d k s  o f  water  <{ener3 l  l y ,  
e x c e p t  f o r  when it r e f e r s  t o  <#roundwater o r  somettrinq 1 i k e  
that. Then i t  t e l l s  how you a d p r o p r i a t e  water,  and I t n i n k  
i t  rraay have e l  i minated t h a t  d i s t i n c t i o n  between wdtercoursc  
water and nonwatvrcourse w d t < > r .  I would hope so. S o  ? 

person can make b e n e f i c i a l  u s e  o f  water t h a t  f l o w s  
i n t e r m i  t t e n t l  y. i-rowevert i n  011 v f  our  a d j u d i c a t i  orrs under 
t h e  1973 Watcr USP Actr  .+I1 o f  odr w a t r r  r i g h t s  t h s t  wcA a r e  
w o r r i e d  about a re  subject t o  prc-1975 w a t r r  r i  y h t s -  So t h e  
i ssue  o f  whether o r  n o t  person was t a k i f l q  f rom J 

watercourse o r  n o t  remains w i t n  u s  f o r  1 i t i g a t i o n  u r ~ d e r  the 
pre- '73 water use ac t .  I guess you ,>re a l l  f a m i l i a r  d i t R  
t h e  importance o f  pre-1973 w j t ~ r  l a u  under t h e  1 3 7 3  bdater 
Use Ac t -  1972 c o n s t i  t u t i o n a l  c o n f i r m a t i o n  o f  e x i s t i n ( ;  water 
r iqc l t s .  We a r e  qo iny  t o  be can t inc r inq  t o  dea l  w i t h  i n  
pre-1973 water  r i - j h t s  f o r  however 1 i t  takes t o  
a d j u d i c a t e  e v e r y t h i  ng i n t h e  s t  * t e e  

Wt3ster dra indqer  and r e t u r n  f l o w  wdters mdy h r x  , ~ l ' p r o p r i ; l t ~ ? d  
t l y  ,.I lower  a p p r o p r i a t o r  as h e l d  i n  &&yn v e - h l i k ~ t  1930 



C ~ S O .  but such lo r ,er  a p p r u p r i  ,-lt,,r d o e s n ' t  . jet t o  compel t h e  
uppnr ?crscjri t o  cor t inuo t c  w +st(; watf?r o r  c o n t i n u e  t o  use 
w ? t h A r .  he just h a s  t o  nape tiir~t t h e  ~ a t e r  c o n t i n u e s  t o  come 
fiolc,r~ rc, h i ; rm  Tr1L.t l edds  t o  1 r l + d t  c o n t r o v e r s i a l  q u e s t i o n t  
r h i c ! ~  I c>c~,.ht t o  4 4  t somcl d i  sct~!,si on on, That i sr  can a 
pf>rc,on d l f 4 + r  mat,rny h i s  us*, of the  water  ( f o r  w r ~ i c h  he 
rr-jpropri , j t c ~  1 i t )  r ~ ~ c ~ t o t i J r t .  thr: 4atc.r a t  t he  f o o t  o f  h i s  

r:roperLy a n d  th l>n o u t  i t  i r l  d suinh: and pump i t  up to t h e  top  
n t  h i s  p r o o e r t y  aaa in  and r*c-rsr i t ?  Connected w i t h  t h a t *  
c,lr h!? triake h i s   us^ more d ? f f i c i e r l t  3r"d tht2ri Jecide t o  p u t  
,:.:c!i t io1~11 1 ands under i rr i ;,3t i o n  under h i  s  o r  i q i n a l  wdter  
r i r ih t?  

& ~ f ~ ~ ~ s & i v c !  $ruUy: I c,uess he urouldn't be a b l e  t o  do 
eiti7er oni-, You ari: 1  i m i  ted t o  t h e  s r i  j i n a l  use f o r  which 
?.1"1+-' b i i l t t ? r  r i  cjht w 3 i  app rc r y r i a t t  1, 

AlLWQ2: There i s  a pal i c y  .3r  runtent f o r  sdy ing  t h a t  i f a 
b;t:rsolt can ndkc riwre e f f i c i e n t  use r>f t h e  water  ne o u g h t  t o  
r .?t t h 2  b c n l f  i t  o f  i t  Y f ; t ,  trrt1rc3 i s  rj s u s p i c i o n  t h a t  i t  i s  
n o t  r iorc?ly n~dkincj L e t t e r  use ot t h i s  u,ster b u t  i f  he s t a r t s  
i r r  i - ~ t i o i  . ~ r :  r ~ ~ a i t i o n j l  30  ,?cres o r  169 acres, t h a t  t h e r e  
i s  st>:ne k i n ~ i  o f  cS-leot i n l ~  in( ;  on l 

T h i ?  i1 1r1 y c isths i n  ~qont-anrl  wcrc 1,ui t e  1  i b e r d l  w i  t h  r e s p a c t  
to d i * t e r  user  . t t t r . j  t h e y  W O U ~ ~ J  low J p<?rson to expand h i s  
, 3pp rop r i a t i o r  ( p r e - s t a t u t e  app rz ) [ ) r i a t i on )  1  i k e  i n  M O n , j z  
1 .  wh ich ir ,  i n  Noe 1, Xontdna Heports, Thcy l e t  h i m  
r c + l  a t e  nack h i  5 su!;sequent , I ~ v e l  opment t o  hi  s  o r  i g i  na1 
d [ , p ro rb r i a t i on~  I n  &(;r=~ b i z c h  a d  F l g ~ , & ~ ~ ~ - y c  
1 r  a 1933   case^ water   as irngorted from ano ther  
w ~ t i ~ r s h e : l  avd by the ,3ocr< Creek Oit,ch and F l u m  Coapanyt and 
t h i s  pe rson  who was a member a f  t h a t  coo?pany was u t i l i r i n $ j  
t ena t  in!port.eci h.Jtqtr f o r  t~ i s i r r  i at i on arlc! t h a l  i nc reasca  
t h e  5 ~ c . ' p ~ ? g ~  i n b  t h e  wdter  col f i~enced l a r g e r  volume f l o w i n 3  
out o f  a spr  in!: wi l ich w e n t  i n t o  rlyrndn Creek dnd e v e n t u a l l y  
i n t o  t h e  main  draina7)z. 5 0  the f e l l o w  who had done that 
i r r i r . d t i o n  ~ i t h  t h t  imported ~ 6 % - r  p u t  a 1  i t t l e  s o r t  f .i 

k e i  r 118) ~t !-he s p r i  nq whercr i t  was cofnmencinfj t o  escape f rom 
h i s  p r o p e r t y  ana s t a r t e d  t o  r eus?  the water. T h i s  f e l l o w  
" l i l l c r  r ipper1 o u t  t h e  klorks and b a i d  t h a t  t h e y  d i d n ' t  have 
.2ny r i  c ) h t  t o  t h d t  water  ;ntl u l  t i n a t e l  y the  Montana Supreme 
Cou r t  r u l e d  t.hdt once t h e  h a t e r  I laa reached the s p r i n g  dnd 
WJS t r i b u t - a r y  t o  t n ~  whcle w a t { = r  s y s t e m  i t  becdme a p a r t  o f  
tfle system o f  c rpp rop r i d t i on  -- f i r s t  i n  tirrie, f i r s t  i n  r i g h t  
-- i n  t t l a t  4.1rainaqe0 The ifeoi31e who had impor ted  t he  water  
had l o s t  t l l e i r  r i i i h t  t o  use i t *  They had rnade t h e i r  use of  
tt ir :  ~ a t t ? r  an9 cou ld  n a t  r ccap tu r r .  i to  

F r ~ r  code 3n3 t h e  c,ses I q u o t e $ l  t o  you e a r l i e r  a re  couched 
i n  t f A r m s  o f  the? funddrncntdl bc i i lq ,  t h e  ben6.f i c i a l  use o f  t h e  
wat ' r  t t b p  p u r ~ o s e  f o r  ~ l r h i ~ i l  you have mdde your  
& p $ r o p r i d t i o n .  When you e s t a b l i s h  your  a p p r o p r i a t i o n  dnd 
t n e  wclter which j O U  a r e  i>PPr(,Ari j t i n g  w i l l  accompl i s h  t h a t  
f~uru:)*t? -- "t ;+t  i s  t h e  l i m i t  of y , m r  app rop r i d t i on .  It i s  
n o t  a qu , in t i  t y  c f  l ~ d t e r  q u t  83 1ur:)ose f o r  t h e  exl-?rci se o f  a  
f r r 1 8 ~ c r ! i  s e  ti) u t  i l  I zc* ;>!lo1 i c  p r , j p e r t  y e  T h r  water  Se lonys  t o  
t t l t !  put) l  ice Yocn (jet d f rancr i is?  f o r  a :)<jrt i c u l a r  purpose, 
ann <-lf t c r  i t has sc!rvc?cl t h d t  pl t ruoset  o t h c r  people g e t  t o  
use t P - l t  r ) ropert  y o  Y y  ansht-r wou I u aqree -!aln13st e x , ~ t l  y  



w i t h  what you said, 

Reu&ix&&i.yiue._Sr~~ly: Say ydu have someone who i s  i n  t n  
a d  o f  a h i g h  water  t a b l e  ano tec"use o f  t h a t  b i y h  water 
t a t l e  when you i r r i g a t e  above h i m  you have f l o o d  i r r i q a t i a n  
and water  seeparp t h a t  goes down i n t o  t h e  two f rrmers tildt 

a re  below and say t h a t  one on on* s i d e  or  anothl>r dec ides 
th#dt. he i s  t i r e d  o f  t h a t  and i:e c r f d g e s  i n  such ,3 way t h a t  
the seepage now co,rtes i n t o  a  c i ~ a n n e l  t h a t  he has  c r e a t e 1  and 
d r a i n s  i n t o  i t -  As a r e s u l t  o f  thd t  h e  d r i e s  up r;oth l t i b  

and t h e  o t h e r  l a n d  w i t h  t h e  t x c e s s  f l o o d  waters, bo w h , j t  he 
has  done b a s i c a l l y  i s  channel t h a t  t h rough  a d ra indge  d i t c h  
ancl l e t m s  say t h a t  be dumps i n t o  ano ther  c reek  t h a t  y o ~ s  i j y 0  
A l l  he hfdntC?d t o  do was t c ~  g e t  the  oo(j o u t  o f  h i s  p r o p e r t y  
and t l l a t m s  what hcl did. 3ut tht: f . l r r#ier n e x t  t o  hi111 dant6.d t o  
keep t h e  f l o o d  i r r i  qat  i o n  water. Was he developed th rou- jb  
h i s  use o f  t h a t  f l o o d  water  over r he  years a  water r i g h t  i n  
such a manner t h a t  he c o u l d  e n f o y i n q  t n e  o t h c r  i n d i  v i  ( tudl  
froin f u r t h e r  a c t i o r ~  i n  t h a t  d r d i n  o r  indeea ever1 fill i t  i n  
if i t  &as possible,? 

Al-%.~nr: I dor tmt  t h i n k  t hd t  I can d i v e  you 3 t ~ e f i n i t i v o  
answer b u t  i t  seeirrs t o  m e  t h a t  you d r e  d ~ a l i n g  i~ ;In area o f  
r e ~ l  p r o p e r t y  l aw  -nd w h ~ t l l e r  thc! u9 ldnd  owner h-3s over  .I 

s u f f i c i e n t l y  l o n q  p e r i o d  o f  t i n 1 2  a c q u i r e d  p r e s c r i p t i v e  r i g h t  
t o  d r a i n  o n t o  t h e  lower  owner and i t  sounds t o  m e  4s t h o ~ q h r  
and your h y p o t h e t i c a l ,  t h d t  l i k e l y  t h a t  has occdred, t h a t  he 
has over  the  y e i ~ r s  w r o n g f u l l y  d r a i n e d  h i 5  water  o n t o  t h i b  
low6lr landowner and made a boq ~ l f  t n e  t.hinc7 ana a f t e r  f i v e  
years o f  u s i n g  t h e  lower 1ana %h i t i  way i t  stbens t o  ,ne that 
h~ would a c q u i r e  a  p r e s c r i p t i v e  r i g h t  t o  itr I t h i n k  i t  i s  
a 1  i t t l e  l e s s  o f  a water  1 2w prob lem t h a n  i t i s  a  r e a l  
p r o p e r t y -  t o r t  comoi n r i t i  on. 

&~fS-m: 1Jf course you dou la  p robab l y  c11rr~ i n  on 
t h c s ~  impact  s t u c l i e s ~  I jot a 1 i t t l e  p l a c e  t h e r ~  -- 1 4  V 
acres  -- o u t  i n  Four Corners t h j t  used t o  be r e a l l y  t o j t l y  
becallse peop le  r e a l  1  y h e d v i l y  i r r i u d t e d  dbCVe, Ti,at h a s  a1 1 
gonc i n t o  developmt>nt now and* ~f course, t h a t  had an i inpact  
on t h i s  p i e c e  o f  p r o p e r t y  t h a t  A w v e  t h d k  t h e r e  i s  no water  
tab12 t h e r e  anylabre. I t  us .3~1  to have a r e a l  n i q h  water 
tdbl-2. I t  i s  a l l  t i les@ impact> -- I t h i n k  e v e r y t h i  nr, ,nay 
come i n t o  t h i s  ? a r t  o f  i t  -- an2 i t  i s an i npact oecause nuw 
t h i s  l a n d  r e q u i r e s  more i r r i  j a t i o n  wnich oefore  i t  wds 
s u b i r r i g a t e d  and t nen  toor when you establish county  roads 
thr-y go i n  and b u i l d  t h e  roads up -- p u t  ~3 c u t  down i n  t h e r e  -- and of  course th rouqh  wet 3reas -- i t  s t a r t s  a c u t  ddwn 
i n  t h e r ?  -- and of  course throu lh  wet  rea as -- i t  s t a r t s  
c o l 1  ect i n q  water. Then, o f  coursr l t  t n e  p u o p l ~  have been 
f i  1  i n f ]  on t h i s  anf: once th+=y c r ~ a t t d  i t  then thpy come i n  
down below ,rind f i l r !  on t h i s  .ecp3qe o r  clraindq,* w ~ 9 t c . r  

whatever th' it  i t  rlir2y 1 7 ~ 0  It rrldy cc;~nt! back. o f  coursr .  tht: 
env i ronmenta l  i s t s  -- , I  l o t  o f  people + r e  t a l k i n c j  about. 
inrpclct and impact s t u d i e s  and rrl~tybc t h i s  w i l l  y o  i n t o  t h a t  
p a r t  o f  i t  a n d  d l  1 o f  these  t h i  nrjs. The i mpact o t  kr&?at yo11 
do h a s  p r o b l ~ m s  w i  t f t  sotiebody else. 

a a m f :  It seems t o  me i n  Jahnms i l l u s t r ~ t i o n  t ; ldt i t  
miqh t  be p o s s i b l e  f o r  the up land  i r r i g a t o r  t o e ? n j o i n  
i n t e r f e r e n c e  w i t h  h i s  d r a i n *  There i s  a r ec i p roc .+ l  prob lem 



titdt Lhc . j ow~~s t r t .~ l rn  quy rridy b t :  en joy i r rq  t h e  use o f  th f?  
d r d i  ndgfi? ~d tc : r .  

& g ~ ~ s e a a t i v e  S c u l l y :  C a r l  you a p p r o j c h  t h a t  f rom t h e  -- 
what '7z:lpens i f  y o ~ :  t a k e  t h 2  Jr juraent  t h a t  what I ' v e  done i s  
I 1 1  tvry use c f  t L h 3 t  wr.fter f o r  years  I ' v e  developed a 
bcnr3f  i c i a 1  ?IS:-. f o r  thdt water  ,rn(! have t hus  a p p r o p r i a t e d  the 
vr it r .  I ' m  t d l k i r ~ c ,  about  tne f ~ rmr : r  wt;o was us i r ia  t h e  water  
~rrh ich carvcl ,iown. The o t n e r  fc~r : l ler  hcjs d r a i n e d  away t h e  
w - i t l ~ r  ;IC i ~ d s  usin(;. He has t 3 ) C ~ n  away water  tht has been 
t.?met i c i a l  l y  ust?c;. wfl! would n o t  r ecogn i ze  t h a t  would w e  
in6sxdcq as t hey  h, jvongt  a ~ ~ p r ~ p r i a t 2 J  o r  .d iver ted any wat f?r?  

b l - S f ; S ~ :  Tn t t ~ e  t u t u r e t  unnf,r the 1973 Water Use A c t  
.~:;p. j rent l  y ylnu woul tl n o t  acqu i r e :  4 s u r f  ace wdter  r i ( j h t  t h a t  
wc3ym ( I  ;Ilonet r j u i t e  t-.nink y31.1 ~ 3 1 1  t h a t  groundwater when 
thtaro i s  s t ~ : j i  r r i  !,it i o n )  - You ii.1.3vt: t c ,  in~poundr w i  t h h o l d r  
w I t l l i ~ r d h ,  r-~r r t i se r vo i  r t t l c .  w d t ~ - e r  unt lcr t h ~ .  Hate r  Use Act ~ n d  
you woulc!n't ~ c ( { L I ~  r e  r+ k;dt?-~r r i  ~ h t .  Iglft  n o t  so su re  t h a t  
you wouldn ' t  rldvc ,.rcquirtAri 3 water r i g h t  p r i o r  to 1973, 
h o ~ o v i ? r *  I t  i s  t rucx t h ~ t t  our cude  s e c t i o n s  t h a t  have t o  do 
uit;, , -~~ i i , rc ;pr i  a t i o n  o f  water  spc  .sic o f  d i v e r t i n g  and p a s t i n q  
rtotic:? dnd pas t in t ]  a  n o t i c e  a t  t h e  p o i n t  o f  d i v e r s i o n  o r  
whcltevc r.  I t  was n d t u r a l  t o r  our L e g i s l a t u r e  t o  t h i n k  i n  
t.*rr, i r ,  o f  d i  v!krsi o ; ~  y ~ a r t l  y Decausr.? t h a t  was t h e  p r i n c i p l e  way 
i r ~  which you  c o u l ~ !  make t h e  use ~f wat-er a t  t h e  t in ie  o f  1885 
and 3.895 dhcn these code sect i ons  were <!raf ted,  and p a r t l y  
b e c . t u s e  they i n tenaed  t o  di  s t i n g u i  s h  t h e  a p p r o p r i a t i o n  
s y s t t  in from t h e  r i ~ ~ a r i a n  system. T h ~ y  wanted peon le  t o  know 
t h a t  you d i d n ' t  r c t  a w d t c r  r i  h t  because water  was f l o w i n g  
p d s t  your olace. Ydu wobld have t o  make < I  use of it and  
trt6.y used t h e  lanquaqe o f  a i v e r s i o n  p robab l y  as much f o r  
that J i s t i n c t i o n  a s  f o r  a n y t h i n g  e l s e *  It does seem t o  me 
t r t j c  that's t.he red1 t i t a r t  o f  an a p p r o g r i a t i s n  i s  t h e  
bt n ~ f  i c i a l  U S @  r d t h e r  t h a n  t t ' r r  ,iteans o f  cgnduc t i ny  t h e  Water 
t\) t h  3t US+\. 1 r l o n ' t  t t i i n k  i t  i 3 a  s e t t l e d  a u o s t i ~ n -  

Tho 9 r i n c i  p j l  code s e c t  i o n  under w n i  ch p t o p l e  app rap r i  3 t e  

water  r iqh-s i n  P7ontana p r i o r  t o  1 3 7 3  was 89-810 t o  89-812 -  
That  p r o v i d t ? ~  f o r  postinc; of r ~ n t i c t r  a t  p o i n t  o f  d i v e r s i o n *  
and f i l i n c  and t e l l i n g  wnert? you were qo ing  t o  d i v e r t  tile 
watl i r  ,~r ld  a l l  o f  t h a t *  I t  vsas nc?ltf i n  fi!l=% v. r i n ~ b  t h a t  
t t la r  was n o t  an i ~xc l us i v t : !  nl f?ar ls -- t h d t  t h a t  d i d  n o t  
p r 6 h i t ) i t  dnyi-body f rom y e t t i n  i a water r i  qht by s imp l y  
p u t t i n *  i t  t o  a u-i"* I r l o n g t  t i i inc .  t h a t  t h e  code s e c t i o n  
c o n t r o l s  sn3 I t h i n k  i t  i s jumpinq t o  an u n t o r t u n a t e  
c o n c l u s i o n  t c  say t h a t  3 person who has  made a good* 
economic use of d a t e r  -- re1  y on i t  i n  deve lop inr j  h i s  fa rm 
o r  h i  s produce -- does n o t  have a wdter  r i t l h t .  I d m  s o r r y  
t n a t  our 1973  Gtatd.;r Use Ac t  rblqu i r e s  d i v e r s i o n *  w i  thdrawal  
irr~pourrdrnent and so on t o r  >rr  a p p r o p r i a t i o n r  I t h i n k  i t  
s i r l ~ i ~ l ~  shou ld  have s a i d  an app r . Jp r i d t i on  i s  t h e  8 a c q u i s i t i o n  
of lw++.er r i ~ h + ,  pursuan t  t o  t h i  s ac t .  I t shou ld  n o t  have 
Lone  i n t o  ts !~* l th?r  Y O U  n e ~ ~ f e d  3 ~-c iv (<rs ion.  

> f n a ~ ~ ~ - b d l f ; :  !.thit i f  thc. u p l < i ~ ~ t l  t a rn~ r l r  chanqchs h i s  rnt:thotl 
o t  op<!r dt i on -- f loes  sompthi r t ~ l r  i r r  i ( ldt t fs more ef f i c  i e n t l  y 
-- a r ~ i l  t i i ~  O ~ ~ n n l  i r ld f a r  rr~er ctoesng t ( j e t  a n y  wdter  f rom 
r u n o f f  



A1 Sfom: T h i s  i s  answerea irr i lontana cases i n  b o t h  &&ton 
y-dikr  anr) i n  J 2 ~ p L ~ a u h - b l l e ~ ~ a -  I n  P u g b a a - ~ ~ H e L l t z r a n  
where t h e y  had t h e  d i t c h  t h a t  seeped water  i n t o  Hol l e r o n  
Gulch9 tht: Cou r t  s a i d  t h a t  H o l l ~ ~ r o n  ha4 a water  r i g h t  but 
d ~ a n ' t  hava t h e  r i g h t  t o  compel t h e  cadal  coalp,jny t o  leak 
water and i f  they made t h e i r  d i t c h  more e f f i c i e n t  o r  i t  th< . /  
aecided they d i d n ' t  netbd thc? watpr dnyn:ore~ t hey  J i  dr1.t h d v ~  
t o  r u n  i t  i n  t h e  d i t ch ,  I n  w p n _ u L J i j  li:r, "4rs. uf?wton was 
m3k in ,  use o f  a d r a i n  d i t c h  i n  somewhat o f  3 s i l n i l a r  
s i t u a t i o n  as  t h i s  and t h e  Cour t  s a i d  t h d t  she caul@ f tavr  .a 
water r i g h t  based o n  drain;iye f rom t h e  upper 1 a n ~  b u t  s+1c? 

d i d  not have t h e  r i g h t  t o  c o ~ p e l  i l i m  t o  waste wq3ter or  hdvc 
use o f  t h e  water  which you have t h e  b e n e f i t  o f ,  T : , i  s 
downst-rcam person ge ts  t h e  water  r i , ~ h t  o u t  it i s  a 

c o n d i t i o n a l  one upon t h e  upper ,Jerson need ing  t h e  ~att.2r sna 
mqki n  : p robab ly  sorr:ewhat i nef  f i c  i t-nt use o f  it. 

8 ~ r ~ ~ r n a f ; i u % - & ~ a  : Could t h a t  be  call^?,^ adverse! 
possession? 

A1 S t ~ a :  No t h a t  i s  n o t  sdverbe t j ~ c r j u s e  you d r e  {cot t < ~ k i n t ;  
any r i gh t  aw3y f rom the upper owrter. I t  ~ o u l  d be t idverse i f 
you h u r t  t h o  upper owner's r i q h t .  3y adverse use of  wd te r r  
a l t houqh  i t  i s  v e r y  r a r e  t t - b .  t anyone has succeeded i n  
q e t t ~ i n  1 ij r u l  i n g  f rom t h e  Montarta 5i~preine Cour t  t r ~ a t  hc: n d s  
s u c c e s s f u l l y  done S O T  w e  havtk had u n t i  1 1973 th i \  d o c t r i n e  
t h a t  you can q e t  a n  adverse o r  ~ r e s c r i p t i v e  r i q h t  t o  w. l te ro  
That  w i l l  o r d i n a r i l y  have t o  occur i n  t he  s o r t  o f  s i t u d t i o n  
where u2stream person* uho has -in i n f e r i o r  p r i o r i t y  t o  3 

downstream person9 takes the ~ d t e r  wnen t h e  downstrt?anr 
person d i d  need t h e  water and p robab ly  protested and the 
upstream quy f e l t  t h a t  he had a ? r  i o r  r i ~ h t  and was qo inq  t o  
t a k ?  it and dep r i ved  t h e  downst.r~srn person of h i  s  watd2r- I t  
cdn a l s o  work i n  tzhe o t h e r  d i r e c t i o n *  T i i ?  downstrP3m person 
w i t h  an i n f e r i o r  r i g h t  may ~o t o  t h e  h e a a t ~ d t e o f  t h L x  
upstream person  who has a b e t e r  ; i c ~ h t  and t e l l  h im t n a t  hc 
h a s  h i s  headgate an and t h a t  Iler t h e  oownstreas pdrsb i l t  i s  
e n t i t l e d  t o  t h a t  k a t e r  3nd d e p r i v e  t h ~  upstrsc la p2rson of 
t h c  wdter  hen he needs it. I t  i s  ve ry  d i f f i c u l t  t o  provi? 2 

r i q h t  by adverse possess i o n  is? rlontana because you hdv? to 
prove  you t o o k  the  water wnen t n c  upstream person w(3nted i t  
and needed it because he hds  no r i g h t  t o  water when h+ 
doesn't  need it, He i s  supposed t o  let o t h e r  peorj le u s e  i t -  
This  s i t u a t i o n  does n o t  i n v o l v e  depr i v i n q  anyone ot  water. 
It i s  making a d d i t i o n a l  u s e  of  water  which i s  ~ h d t  we d r e  
supf)oserl t o  do. 

&.~mx~&&iY~kU1ly: You touc h e o  a 1  i tt ll e b i  t on crni nen t 
domain i n  t ha t .  If 1 unders tosd what you sa id ,  i t  bo thered  
r e  d 1  i t t l e  b i t  i n  terms o f  t h e  pow.2r o f  eminent  d o r a i n  
l y i n g  t o  thr. i n d i v i d u a l  f o r  t h 2  t ~ e n e f  i c i 3 1  u s e  of  water. I 
a m  h a v i n g  t r o u b l e  c o n s t r u c t i n >  t h a t  i n  terms o f  ht3w t h a t  i s  
qo ino t o  op(srdtee 

&L. St-: I am n o t  t d l k i n g  aoout emi nent. domain o f  water  
r i s j h t s  bu t  o f  eminent domain f o r  r i4yht-of-way access d i t c h  
r i c ; h t  t o  o b t a i n  wa te r -  I n  t h e  c a s e  t h a t  went t o  t h e  U n i t e d  
S td tes  Supreme Court, I;lark v o  '&&* t h e  p l a i n t i f f  had a 
d i t c h  t h rouqh  a ve ry  narrow canyon a p p a r e n t l y T  aild u t i l i z e d  
t h a t  t o  i r r i g a t e  h i s  p l a c e *  The defendant  wanted t o  b r i n i i  



water t o  h i s  pl<>ce  d l s o -  Fhere was enough wdter i n  t h e  
source? b u t  there> was o n l y  room f o r  one d i t ch ,  The 
def enrlarrt souqht t o  enlarcle t h e  p l a i n t  i f f  * s  d i t c h *  
i n t - a r f e r  i n y  ~ i t h  t h e  p l a i n t  i f f  * s  proper ty ,  Utah had d 

s t a t u t e  s i m i l a r  t o  ours  anti t h e  defendant  condemned t h e  
ri+;ilt t o  en la rge  p l a i n t i f f ' s  d i t c h  and make j o i n t  use o f  t h e  
d i t c h  t i t a t  way t o  c a r r y  h i s  water t o  where he wanted t o  use 
i t *  That  was fough t  o n  t h s  bas i  s  t h a t  h e r e  i s  a p r i v a t e  
i n d i v i d u a l  t r y i n q  t o  make use o f  emi cent  domain and t h a t  i s  
no t  c o n s t i t u t i o n a l .  The Suprernz Cour t  s a i d  t h a t  i n  t h e  a r i d  
where urater i s  '3 ?ub l  i c  u s e r  t n e  west-ern s t a t e s  can dec ide  
t q a t  t . lr~ p r i v a t e  d s e  o f  t h e  ~ a t e r  and t h e  development o f  the 
k d t e r  resubrcta i s  a pub1 i c use. 

& w e s n f ; d t i v c  S c d 4 :  50 whe;~ we d i f f e r e n t i a t e  an eminent 
domdin law i n  14ontana f rom th:? a a t e r  s t a n d p o i n t  t o  t h e  r e a l  
pro;,*rl-y 5t-(~ndpr,i 1 7 t t  i s thca t yo11 a r 2  d e c l d r  i nq t h e  water r 
! .v(? i~ t p70nrjh I as, C J ~  i n d i  v i  ducll d l r !  us irrf! i t  bas i c a l  l y  f o r  m y  
p r i  v ,t,i u s e ?  as a pub1 i c use an{l d l  l o w i  nc, umi nent  domai n t o  
ho l  j j *  

&1-.SQm: The i a n s t i t u t i o n  suppor ts  thzt and it i s  n o t  a 
nf?w Sac i d l  i st- i c i dea because I 11 i f&hQue v L - T a y h ~  i s an 
1895 case  urJholdin,, i t  i n  t h e  :vlarrtana Supreme Cour t -  

u ~ = m & i v e  Sully: Yet we tqon't a l l o w  t h a t  i n  terms o f  
a puo l  i c  u s e  f o r  s i ~ y  a r e c r e a t i  3nal f a c i l  i t y .  I f  I as an 
i n d i v i d u d l  4,ant t o  s t a r t  a dude ranch*  I can ' t  even g e t  
acess  t u  it .  

fi_Smm: Y \ l l  o f  t h e  w?;tern r ; t j t e s  tended t o  adopt  t h e  
comfilon law snd t o  f o l l o w  t h e  l a w  o f  t h e  e a s t e r n  s t a t e s *  b u t  
J u s t i c c  Holr.~es i n  L ~ I c & ~ ~ L L L ~ ~ - A P - - I ; ~ ~  Camnanv v -  

sa i  cl t h a t  t h e  ,,doption of t h e  colrrrnon lard o f  England 
b y  t h e  w ? s t c r n  s t a t e s  i s  f 3r f rom meaning t h a t  the  pa ten tees  
o f  rdnch on t h c  '>an Pedro ought t o  t1.3ve t h e  same r i g h t s  a s  
own : r 5  o f  drl f ~ s t d t e  on t h + .  T t l d ~ . ~ r ? ~ m  

B ~ ~ e ~ ~ i & i Y a - ~ :  You were ,ca lk inq  about t h e  reuse  of  
watb'r. In t h e  f i r s t  p l a c e  t h e  c?conomically j u s t i f i a b l e  use r  
and you  nad t o  dza l  sornewdy t >  g p t  i t  back on your p r o p e r t y -  
I f  ~ O I J  had d l 1  t h c  water i n  t t - i L t t  stream and t h e  f i r s t .  r i g h t *  
bnhicfi p robaol  y i nc l uded  most o f  t h e  water o u t  o f  the strcarn, 
bnd yuu c o u l d  i f  it was econorilical f o r  you t o  p u t  i t  back an 
your 1;lnd sonlawdy 9 a r e  you sclyinrg t h a t  t h a t  would be 
i 1 1 :><ici1 ? 

Al-&mg: For t h e  f u t u r e  under the 1973 d a t e r  Use Act, f o r  
any change o f  use you have t o  j e t  t h e  permiss ion  of t he  
Departnient o f  t ~ ~ ~ t u r ~ l  Resource. 

&or&&r.3ntdaive Roth: H R t l t .  do you mean "change o f  useu? 

Alhl&mf:: It r;t:e,l~s t o  ir~e thdt t h e r e  i s  a chanqe, You d r e  
no t  us in t i  i t  tht: way you were u s i n g  it before, I t h i n k  you 
t l + l s r r i l ) e d  the. ch.311oem I n . ~ t f + d c f  o f  r e t u r n i n q  the water t o  t h e  
strt:d~n w t 1 0 r  o ther5  , n i t i t l i t  ust? i t  you have decided t o  
recd l ) tur t :  i t  ,jnd mdke more intznsif i e d  use o f  t h f ~  water, I 
t h i n k  t h a t  t h a t  i s  a change t h a t  t h e  Department of  N a t u r a l  
Resources would say  t h j t  you fieeded pe rm iss ion  t o  do t  and 



t hen  i t  i s  my gues i  t h a t  they  a re  ?.oinq t o  say t h a t  you had 
an a p p r o p r i a t i o n  f o r  a p a r t i c u l a r  purpose and you d r c  t r y i n q  
t o  change the purpose of  your - jpp ropr id t ion -  What you need 
i s  .j new app rop r i a t - i on  -- dn a o - t i t i ~ n a l  one -- as  of  1977- 
Whdt do you say9 K i c k ?  

YLickG~cd9n:  It would sound tc me th-3 t  t n e r e  w < ~ u l d  b t  a 
need f o r  a second water r i  j t i t  f o r  t h e  i ncre..rsc i n 
consumpt ive use. I n  o t h e r  f ~ o r c s ~  t h e  amount t h s t  won't 
r e t u r n  t o  t h e  s t r e a n  f o r  people  w h r ;  a r e  tlownstre,+n-. There 
wou ldne t  bc any q u e s t i o n  3s t 3  the  v a l i d i t y  o f  t h c s  f i r s t  
t i i n + &  drouno -- t h a t  would s t i  11 r o r ~ a i  n  under thv  01f j  
p r i o r i t y  -- wh i I t -  the secon<l dpp l  i c d t  i on f o r  @ 2 t e r  woul ( 4  

p robab l y  coas t  i t u t e  your new a p ? r o t ! r i a t i o n  f o r  i 1  n ,w  st t u f  
consumpt ive uses because t h a t  woulLl  h ~ .  t n a t  much mar‘? water  
t h a t  dolstnstream p ~ o p l e  ~ o u l r l  net  t: . jve th r>  0ppor tun i t .y  t o  
USC?r 

A1 '>tpae: r fo reovcr r  unat!r & n ~ p g , y , u ~ f f a e  and ; l g i ~ l ~ , y ,  
C ? r l ~ L ~ h r  I t h i r ?k  t h a t  you ~ t o u l d  r u n  i r r t o  t h c a  s 
p r o p o s i t i o n  under our pre-1973 water  u s e  a c t  as a :nore 
sx tens  i vc~ r  i n tens  i ve use o f  w 3ter.  Ttbe people  downstream 
wore entitled t o  r e l y  upon tht! development of  t h c  w d t i + r  
works f o r  t h e  purpose o f  t h e  o r i r j i n a l  -3ppropri q t i o n  dnd 
d o f i a t  c ~ m e  onto  t h e  strearti and . levelop t h e i r  wor#s de;::$~id<?c? 
upon sonieonr;. e l s e  makinq up h i s  mind t o  l a t e r  ~ x p 3 r ) d  h i s  dst? 
of w-jter. 1 t h i n k  tkatas b a s i c a l l y  n o t  w i t h i n  t h ~  
p r i n c i p a l  o f  a p r i o r  appro is r ia t ian .  As I have s a i d  i n  
Hyorni nq and Colorado and p robab l y  i n  Ar izondr  your 
p r o p o s i t i o n 9  I t h i n k r  w o u l d  stzna up- You c o u l d  cap tu re  i t  
on your own l a n d  and use i t  on t h e  s a w  p l d c e -  I n t e n s i f y  
your purpose and inc rease  your consumpt ive use- 

&&!~f%n&&iyr Rota: I f  you ,.)ool~.c; i t up above and k e p t  
h o l d i n q  i t  and h o l d i n g  it. Say you were b r i n u i n ;  it ou t  i n  
a d i t c h  and you made r3 r u n o f f  t,o '3 r e s e r v o i r  dnd you h r l d  i t  
t h e r e  and used t he  r e s t -  Tha t  would n o t  c o n s t i t u t e  an 
i l l t \ ( ; a l i t y  I wou lana t  t h i n k ,  

81Suo%: The p o l  i c y r  I t t ~ i t r ~ r  !>as always becn t o  . . r \ co~ rd i?e  
r E s c r v o i r i n g  o f  water  tut t r tat  g e n e r a l l y  means -- a person 
w i l l  not r ~ e n e r a l l  y r e s c r v o i  r water un less  the re  i s  a 
sncr tage  o f  n a t u r a l  wa te r -  If t h e r e  i s  plenty of n a t u r a l  
k s t a r r  why would hc b u i l d  a resenrvoi  r -  

U ~ ~ s e n t a ~ y g , B ~ & I h :  B u t  t h e r e ' s  never enougtl- 

uu: We1 1   hat depends u,)on w h e r ~  you < z r r ? u  

b~~-u~idL&g-mb: I n  our ara!.r tjncl i n  m n s t  of t h ? ?  , ) r : , i s  
Iavc \  1 i ved t -hereah alw,3ys becrn C! ~ h o r t , ~ , j ( " .  

A i S m g :  I f  d p ~ r s o n  i s  c d p t u r i n 5  s p r i n g  r u n o f f  d a t e r *  f o r  
examplet wh ich w o u l d  otherw i sL> go t o  wdste9 even thouqh the 
s t r e d m  :nay b e  f u l  1  y appropr ; a t c d  and t o t ( $ ]  1  y 12xhdusted 
d u r i n q  t h e  i r r i  3 , j t ion  scbasonr s t i  1 1  -3 1977 r e s e r v o i r  r i g h t  
c o u l d  be. a v e r y  v a l  uao le  r i g t i t *  oecause you a r c  c a p t u r i n g  
water  which woultl o t h e r w i s e  1 2 0  t o  w a s t z  dnd you shouln h73v+? 
f i r s t  c l a i m  t o  t h < i t  water -  I r e a l l y  t h i n k  t n a t  i t  i s  
e r roneous t o  s a y  t h a t  a persan has a r e s e r v o i r  r i g h t .  I t  



seeins t o  m e  t h a t  t h e  b e n e f i c i a l  use i s  t h e  b a s i s  o f  a water  
r i q h t  and t h a t  a r e s e r v o i r  i s  a means o f  making t h a t  use. A 
r e 5 e r v o i r  i s  amenas o f  delayin<,  the a p p l i c a t i o n  of  t h e  water 
f o r  b r n e i  f i c a l  use- SOT what you  havet  w e ' l l  say* i s  a v e r y  
i n f c r i o r  a~ . :p ropr ia t ion  t o  1 3 7 7  a p p r o p r i a t i o n  but i t  i s  t o  
Mdy and Junq? water and nobody e l s e  can make any use o f  it. 
5 0  yo11 take? t h i s  K a y  and J u n e  water f o r  your 160 acres  o r  
5,011C 3crest  r F s e r v o i r  i t t  and then you have f i r s t  c1ai:n t o  
t r l a t  watr-r a f t e r  t h i s  I o n ;  = I s l a y  holdin:. i t  i n  your 
re5"vvoir. I t  i s  w id? *  slaw p l a c e  i n  your d i tches,  
Howev-r, t h p r e  i s  s t i  1 1  q u i t e  [ +  b i t  o f  s p e c u l a t i o n  and t h e  
i dpa  a f  t h e r e  beinr; a r e s e r v o i r  r i g h t  a s  such a p p a r e n t l y  has 
somc a3t t rq3c t ion r  

& ~ ~ ~ ~ & i Y ~ S r u l l y :  I woul ti clssume t h a t  t h a t  would t ~ o l  d 
t r u ta  ~ r 1 1 y  'ro Ioncj d s  you cou ld  show t h a t  it i s  n o t  
i n t  crfeLlrincl w i t h  the  l e v e l  of t h c b  Stredill, 

ALl_tme: P f t e r  you r e l e a s e  t h e  water  f r o n  t h e  r e s e r v o i r  -- 
i n  the f i r s t  p l dce r  i f  the r e s e r v o i r  i s  on t h e  st ream* you 

g c i n  1 t o  have t o  l e t  t h e  norrndl i n f l o w  be t h e   outflow^ 
t o o r  ?nd then when you a r e  r e l e a s i n 9  water  t o  r e c a g t u r e  
f u r t h e r  down9 ycu have t o  lnake allowance f o r   evaporation^ 
scep,3y! ant$ o n l y  t a k e  t h e  n e t  amount which you a r e  
d e l i v e r i n g  to y o u r s e l f  downstream, I s  t h a t  whdt you a r e  
ask i  n ~ ?  

~ ~ ~ ~ u l l y :  It appears t o  m e  t h a t  i n  Yontana you 
c o u l 4  ?,et y o u r s e l f  i n  J s i  t u d t i o n  where r e s e r v o i r s  would 
c o n t r o l  so much o f  t h e  wah(+r t h a t  the stream f l o w  would 
c h  atl::e- So t.hat someone who rrlay be  c o n t r o l  1  i ncj it th rough  
r o s 4 + r v o i  r use of t h e  ~ d t e r  i? up land  c o u n t r y  where i t  i s  
cjoir. 2 t o  bth ear1 i e r  i n  t i 1 2  s p r i n y t  i s  yo inq  t o  be 
c o r i t r c l  1 inc] s o  rr~uch h a t e r  t n a t  tile st ream f l o w  down Solow i n  
thfr d r y  c o u n t r y  which needs e a r l y  i r r i g a t i o n  would ba 
rt~:iuc(.jd- Therefor,! i YOU ~ o u l f l  :JP i n t e r f e r  i ng  w i t h  someone 
cl :,r?* s date r  r i l i h t  t h r o u g l ~  t h a t  r e s e r v o i r -  

A L T t a ; :  Then yqu a re  s u r e  invdd in ( j  t h e i r  r i g h t s .  P u t t i n g  
i n  a r e s t 3 r v o i r  c10esn8t g i v e  yod a p r i o r  r i g h t  t o  a p r i o r  
i ~ p p r o F r i d t i o n .  us a p h y s i c d l  md t te r t  i t  usual1  y w i l l  work 
out  t h a t  tclr2re w i  1 1  be rnore w ; l t ? r  l a t e  i n  t h e  year i f  water  
i s  r e s e r v o i r e d  and used u p s t r e d - i  because t h e  r e t u r n  f l o w  
from u ,~s t rezn :  i r r i g a t i o n  w i l l  g r o v i d e  a d e l a y i n g  a c t i o n  and 
w i l l  i~a,2rov? the cc :nd i t i on  of  or : t e r  r ecu r rence  ifi t h e  d r y  
parl. o t  t h e  yea r -  

Sdturl:13 y m,3rni nrv -- I n t e r b a s i n  t r a n s f e r s  -- Cen t ra l  A r i zona  
Projrrrt 

I h ] a ~ n g :  The Colorado R i v e r  d ~ s i n v  f o r  wh ich t h e r e  h a s  
b c r ~ c ~  a grc'at deal of concern by  t h e  people  i n  t h e  l o c a l  i t y  
a b o t ~ t  t n e i r  water  s u p p l y  and t n ?  d e p l e t i o n  o f  t h e i r  water  
s ~ r p j ~ l y .  T I 1 ' 1 i r  A I S  i? , rc~. l t  deal o f  concern*  p d r t i c u l a r l y  
r i v , ~ l  r yr ~ ~ Q ~ . ~ c c : I I  t t i ~ ?  up,)tlr b.3:. I ( I  J R ~  t h e  lower  b a s i n  s t a t e s  
br,:c,9ust: C;jl i f o r n i r j  wcrs r o t  f , ~ s t  and i n c r e a s i n g  i t s  
c~~csump:ivr u s c  of- w ,~ tz r  f a p i a l y  and t t ~ e  upper bds in  s t a t e s  
i r r  2 ear1 i s r  ( + a r t  ~ > t  tne c+?n tu ry  were n u t  deve lop ing  a t  
t h e  s d m z  r a t < ,  i n  p o p l a t i o n  and i n d u s t r y  and a o r i c u l t u r e ,  
Thcy t r i e d  to r r ~ t e r  i n t o  a t o ~ ~ p d c t  i n  o rder  t o  d i v i d e  t h e  



wdter o f  t h e  Colorddo R i v e r  and thrly d i d n ' t  reach a v e r y  
complete cornpact* wtrich was si7nt2d i n  1922 b y  every  s t a t e  
except  Ar i zona*  Vhat i t  d i d  w.) wds  t o  d i v i d e  t he  Colorado 
i n  b u l k  between t h e  upper basin states and t h e  lower  b d s i n  
s t a t e s .  They f i g l ~ r e d  t h e  upper b a s i n  s t a t e s  waul{! j e t  7 1 / 2  
m i l l i o n  ac re  fee t  pe r  yedr and t tp~? uppPr b a s i n  s t a t e s  would 
d t y l i v e r  t o  t h e  lower  oas i r l  s t - + t e s  7 1 / 2  m i l l  i c n  a c r e  f e e t  
pe r  yed r *  They assumed a v i r q i n  f l o w  a t  tee's F e r r y  o f  16.8 
m i  11 i o n  ac re  f e e t  i n  t h e  192~ :  compact. A r i l o n a  l a t e r  
r a t i f i e d  t h e  compact. There s t i l l  e x i s t a d  d c o n t r o v e r s y t  .i 

b i t t e r  one, between C a l i f o r n i a  3nd Ar izona  over  how much 
wate r *  s h ~ u l d  countedr oe i n  Ar izona 's  r ? l l o c ~ t i o n ,  
C a l i f o r n i a  was u s i n  about 5 - 2  t ~ i l l i c n  d c r e  f e e t  o f  w > t * ? r .  
A r i zond  cou ldn ' t  use i t s  wa te r  b e c d u s e  tht? Colordclo f l ods  i n  
deep canyons throucjh Ar i zona  c:rld t hey  danted t o  est,J?l is! ]  .3 

central A r  i zona p r o j e c t  whereby t.hey cou lo  pufiip i t e r  frol i t  
down around one o f  t h e  lower  tl~irns f o r  a b . ~ u t  3013 m i l l  s or c,d 

i n t o  the Phoenix -- Tucson area, 'In ~ x p e n s i  vo p r o j e c t ,  i CI 
orcler t o  o h t a i n  t he  water  tdr t h a t  t h e y  needed t o  s e t t l  r 
what C d l i f o r n i a ' s  p r i o r i t y  was 35 a g a i n s t  Arizorla. Tile rb>,il 
i s s u e  HJS whether ~ r i z o n d  had t o  Count t he  water i n  t h e  L i l  1 
R i v e r  a s  D a r t  o f  i t s  31 locat iori  f rom r3olorddo a n d  t h u s  
reducrl: h r i  zona's t o t a l  amount c i r  whethar AP i r o n ?  would ,let 
t h e  i.S-i l a  g i v e r  f o r  f r e e  a n l  o n l y  coun t  thtJ C.olorc)~!o 
a l l o c a t i o n  and i n c r e a s ~  what it would be e n t i t l e d  t o  
about a m i l l i o n  o r  1 -2  m i l l i o n  f e e t *  k s s e n t i  a1 l y T 

Cal i f o r n i a  l a s t  t h a t  case i n  19639 and t h e  G i l a  J. iver was 
f r ~ b c ?  f o r  ARizona and t hey  cl id n o t  have t o  count  i t  i n  t h e i r  
e n t i t l e m e n t *  C a l i f o r n i a  was cu t  down t o  4.2 m i l l  i o n  a c r e  
f e e t  pe r  year -- about 1 r l l i  11 i o n  a c r e  f e e t  l e s s  t h a n  
Ca1 i f o r n i a  needed and was c u r r e n t 1  y u s i r ~ \ q *  Followin:) t h d t r  
Sc~c re ta r y  U d a l l  came o u t  j u s t  i few months a f t e r  t h e  
C a l i f o r n i a - A r i z o n a  d e c i s i o n *  t decree was i n  1 3 5 4 ~  I 
t h i n k .  w i t h  a s p e c i f i c  southwest water  n l a n  w n i c h  cons idered  
the r e g i o n ' s  t o t a l  supply o f  It,.<- m i l l  i o n  ac re  f e e t  and t h e  
e s s e n t i a l  requ i rements  23.4 m i  1 l i o n  d c r e  f e e t  d considerable: 
d e f i c i t *  and he proposed severa l  t h i c r l s  s p e c i f i c d l l y .  T h l :  
Rr i+ Ige  and Mqrb le  Canyori LIa,ns wc?rc; t i e d  i n f o  h i s  ~ / r o p c > s r ~ l  t o  
co r t s t r uc t  a c c n t r  r l  A r i  zond p r ~ t  j : 'ct s c r v i  nq Phoerli x and 
Tucson* O f  coursor  inc rease  e:lAbrgy and oowt1r as necdou jnd 
was needed a t  t h a t  t ime*  The 8r idr je  and 14arblt :  Cdnyon Uams 
w e r e  t i e d  i n t o  i n  o rder  t o  s w e t L c n  the f e a s i b i l i t y  (c3conomic 
a s p e c t s  of  the c e n t r d l  Ar izqqa p r o j e c t ) *  The  c c q t r a l  
A r i z o n ~  p r o j e c t  i s  econo f i i c s l l y  u n f r a s i b l  + T  i t  i s  a l ose r .  
i t  s t e r r i b l y  expensive and t h e r e  i s  n u t  join*2 t o  ne a g r e a t  
d e d l  o f  revenue from i t .  tlutr i t  you can t i€ i r ~ t o  i t  some 
h y c l r o l i c a l l y  and p h y s i c a l l y  u n r e l a t e d *  b u t  p r o f i t a b l e  
hyc l r oe lac t r  i c  dams* which a r e  t conorn ica l l  y f e a s i  b l  P V  thcn i t 
m i ~ k e s  t h e  e n t i r e  p r o j e c t  l ook  b e t t e r  t?conornical ly.  L-ven 
tnour~h i f  you t i e d  Grand Coulee  ban: i n t o  the  c e n t r a l  A r i z o n a  
p r o j e c t  i t  would .r4,3xe t h e  c e n t r d l  A r i r o n d  p r o j e c t  l o o k  a l o t  
b e t t e r ,  That i s  t h e  reascn t h e  ! !r idger -and Frarble Cdnyon 
Dams were b rough t  i n *  

An aquaduct de1 i v e r  i n g  laiorthern 1331 i f o r r l i  a wntc r southwdrd 
and d c t u a l l  y n o t  j u s t  merely t o  Los k n q ~ i c b s  b a s i n  n u t  
Nor the rn  i a 1 i f o r n i r r  water  ' ~ rouc jh t  down b y  t ho  l a r q e  
Cal i f u r n i  a muaduc t  i n  the-  rlr:nOotrJ dc>nal over i n t o  5orrtht;~rn 
Ar i zona  i n t o  the Lo lo rddo  t:iver bas i l l  d rea  ~ 3 r l a  a l a r g e  
dasa l  i n i z a t i o n  p143rtt on t h e  Cal i t o r n i d  coas t  i n  o rder  t o  



s : ~ p p l y  Cd1 i t a r n i d  w i t h  t he  water t h d t  would then be t3ken-  
Secrn ta ry  Udo11 * s  proposa l  brouqht  o u t  t h e  c o n f l  i c t -  
Ar izona ?antad a quardnteed supply  of water  f o r  i t s  farms 
ana c i t i e s  dnd so t h e y  hdd t h e  c e n t r d l  Ar izona p r o j e c t -  
Southctrn Gal i f o r n i  d wdnted con t inued  access t o  more water  
thdn i t  wds quaranteed under t h e  afjreements o f  t h e  1920es i n  
t h e  LAjJmaa ~r.ALia~fa law s u i t .  The upper b a s i n  s t a t e s  
hi3nted gudrnateeo access t o  t h e  d a t e r  which t hey  ~ o u l d  need 
f o r  f u t u r e  developn~ent dnd were n o t  y ~ t  using, They needed 
; :ur$>~u o f  R t ? c l a m t i o n  dams drtd t h e  use o f  t h e  water d u r i n g  
t n o  o r y  summer se3son0 Toe Pdcil- i c  Nor thwest  was scared? 
a n d  i t  wanf-ed t o  p r o t e c t  t h e  Lo lumbia  and t h e  Snake R i v e r s  
from t h i r s t y  Southwest which was c a s t i n g  covetous eyes a n  
t h e  a f f l u c n t  Columbia River .  The c o n s e r v a t i o n i s t s  and 
env i  r o n n ~ ~ n t - l l  i s t s  wanted t o  n l d i  n t a  i n  t h e  Colorado R i v e r  
i n t a c t *  f r e e  from inorc dams ancl t h e  B r i d g e  and Marble Canyon 
Cams were p a r t i c u l a r  t a r g e t s  o f  t h e  S i e r r a  Club and t h e y  
wanted t o  p r o t e c t  the Grand Canyon N a t i o n a l  Monument where 
nat ,n t.',ridf;e and 4drb le  Canyor~ Dams were- They reached a 
r e s o l  u t i  00 ~ f l i  c t ~  s ! a ~ e  everybcrdy somethinc-  The Colorado 
t'.ivcr U ~ s i n  Pro j f :c t  A C ~  o t  1996 ~ p v e  Ar i zona  approva l  o f  
t h e  ce r t t r d l  A r  i z o n ~  p r o j t c t r  L j l  i f o r n i a  was guaranteed 4-4 
m i l l i o n  ac re  f ee t  w i t 0  j l r i o r i t y  over  t h e  c e n t r a l  A r i zond  
projr3ct.  Cal i f o r n i  a j o t  t h e  p r r ~ t e c - t i o n  i t  needed. It s t i  11 
d v e s n e t  u e t  t h 6 1  wc2t.cr t h a t  i t  w r n t s  but i t  g o t  p r o t e c t i o n  
and p r i o r i t y  over t h e  c e n t r a l  A r i zona  f j r o j e c t -  The upper 
b a s i n  q o t  5 r e c l a i m t i o n  p r o j e c t s ,  Cur i  santer  F laminq Gorcjet 
G l e n  C;~nyonr lhiavajot and one-2 o t h e r  l a r y e  Hureau o f  
t?c:cl amat i o n  p r o j e c t ,  and Utah ..jot +n i nc reased  a l l o c a t i o n  o f  
wat+2r t o  the D i x i e  p r o j e c t .  The P a c i f i c  Northwest  went 
s ton! ,  w i t h  t h i s  because i t  . lo t  J LU-year morator ium on any 
F.:d~ral p l a n n i n  j per  t r a r i sbas in  d i v e r s i o n s  and t h e  
c o n s ? r v a t i o n i s t s  worb also. They g o t  .3 coamit tment t h a t  t h e  
i : r i i lge ;nd f i a r b l r  Canyon Oarns ~ o u l c l  no t  be b u i l t  b u t  t h e  
power tly s t r ran j - t i i ~e rma lp ldn ts  , . jenerat ing power from coal .  
50 tile conse rva t i  on1 i s t s  and envi  ronmental i s t s  won -- t h e y  
qot t t l e  f-our Ccrners  p l a n t s .  Tndt i s  t h e  r e a l  i r o n y  o f  i t r  
I t q i n k .  

Th-l b a s i c  groblem i n  t h e  r e  i s  t h a t  t h e  1922 compact 
,-~ssdrnt?d J v i r g i n  f l o w  o f  1 6 - 8  m i l l i o n  f ee t ,  as  I s a i d -  A s  
i t  t ~ ~ r n ; > o  out1 1922 as  t h e  water was measured the 
,3ver~3~je v i r c , i n  f l o w  was 13.7 m i l l  i o n  ac re  f e e t  i n s t e a d  o f  
1 . .  I Ivc~r t oe  l a s t  decade i t  has been o n l y  12.1 m i l  1  i o n  
a c r e  f o e t .  So c e r l t r a l  A r i zond  uses  4 0 5  m i l l i o n  a c r e  f e e t  
w h i c t ~  i s  tw i ce  ~ h s t  i s  a v a i l a b l e  on a  sus ta ined  b a s i s -  It 
produccs spec i dl t y '3 jr i cu'l t u r e  -- w i n t e r  1  e t t u c e r  
veqr:+ablesr c i  t rus ,  d d t e s t  me1 ons, and these  a l l  r e q u i r e  
h::avy i r r  i gat ion. Tne average depth  a f  t h e  water  t a b l e  has 
d r o p p d  from 70 f ~ s t  i n  1940 t o  700 f e e t  i n  19649 and i n  the 
source t n a z  I hdver i t  esti iS,lt<?d t h a t  i t would d r o p  to 300 
f ~ : ~ t  },y 1 ? 7 4 .  r h i s  i s  nonr2 ;~ len ishab le  resource t h a t  
anrr;unts t o  about 2 1 / 2  m i l l i o n  a c r e  f e e t  a n n u a l l y  o f  
c.~nr~*;:l acsbl  3 water. I t  i s d l  so ~ ~ : ? t t  i nq more s a l  i ne r  poo re r  
qudl i t y .  

Tnrb r . e r~ t ra l  A r  i rond p r o j e c t  i., des i  4nt.d t o  save Ar izona by 
punlpin<a water  450  ri, i  l e s  u p h i l l  t o  the Phoenix-Tucson a r e a t  
approximately 1.2 i..ill i o n  ac re  f e a t *  a t  a c o s t  o f  o r i q i n a l l y  
es t ima ted  around 1.4 I ) i l l i o n  i : o l l d r s -  That has  qone.up some 





YDIJ w+inted t o  t a l k  3k~out n a v i y d t l i l  i t y  o r  do you want t o  t a l k  
 out t h e  w i l d  dnd scen ic  r i v e r s  a c t  f o r  d moncnt? The w i l d  
a r ~ d  sccsnic r i v e r s  d c t  11,icjht Ire wo r th  t a l k i n g  about j u s t  
b r i e f l y  because i t  hds solfie r e l a t i o n  t o  t hese  i n t e r - b a s i n  
t r a n s f e r s *  the Fed&>ral  u s ?  o f  w j t e r  and so on. 

I h=:.ve i n  m i  nd t o e  development o f  coa l  i-tere i n  Ncntana and 
tn:% need f a r  t h e  r e g u l a t i o n  o f  tnt? yellow st on^ R i v e r  i f  you 
& r e  j i ) inq  t o  have 1  a rqe  energy corkversiorl p lan ts .  It i s  n o t  
~ n o u q h  t o  s 3 y  t h d t  t h c  Ye1  l ob~s tone  has an averaqe annudl 
f l o w  o f  so ;any c u b i c  f e e t  per  5econJ cir 5 0  many a c r e  f e e t  
p e r  year; it i s  the low f l o w  which coun ts t  and t h i s  year 
t h e r e  w i l l  ile an e s p e c i d l l y  1 n ~  Flow. 8ut every  year t h e  
1t;l.r f l o w  v a r i e s  f rom s p r i n g  r u n o f f  t o  t h e  w i n t e r  time. I n  
o rder  t o  shore up t h e  l o w  f lows,  t h e r e  i s  o n l y  one f e a s i b l e  
method ana thdt i s  t o  p u t  i r i  ~ i r j  s to rage  dams ' t o  r e g u l a t e  
the f l ~ w t  c ~ t c h  tile f l o o d  wat.zr; anif r e l ease  them d u r i n g  thr*  
l . ~ b i - f l o . ~  pariqcl, I t r l ink  t h a t  i s  q o i n q  t o  be a c r i t i c a l  
t h i  nq f o r  Hontana. I ~ O M  c ~ n  M01:t3ad deal  w i t h  t h a t ?  

I \ri:sul 1  i k k *  t o  r ~ ~ i a  you drr interc.s+:inc; s tory .  I t  w i  11 en1 y  
t,3ki I mcnlc:nt. 

lLne o t  t h e  r! lOSt t1drd-f~u13ht,  and b i t t e r  l e g a l  and 
yo1 i t i c a l  o a t t l e s  concerneZj t h e  Lqlla~ Rive r  which* 
thou  ,h r lav i  :able, l i e s  w h o l l y  i n  t h e  S t a t e  o f  
sashirr i ton. Tne S t a t e  D t p a r t n z n t  o f  Sanle had evolved a 
coa;prrlht.!nsi v-. a l a n  f 3r t h e  p r o t e c t i o n  o f  an~drornoust  
r i d  1  s31mon and s tee lhead  t r o u t *  which l e d  t o  
tfv? I t : g i ~ l ~ l i  v e  adopt ion o f  ;I Columbia K i  v e r  Sanctuary 
bet p r a h i a i f - i n g  tne c o n s t r u c t i o n  of dams over 25 f n e t  
i n  hei:.jht on tne  o r  o t h e r  streams t r i b u t a r y  t o  
t h e  Colucbi-J, The C i t y  of T a c o ~ a  appl i e d  f o r  a 1  i cense  
frcln t?-t< Ferr-jral Power C o r n ~ i  s s i o n  t o  b u i  I d  two damst 
503 and 240 f e e t  high, t r ~  produce power f o r  i t s  
i r t r lustr  i e s .  The Federa l  Power Cummi ss i o n  found a 
r : r i t i c > I  shortar je of ,.oker e x i s t e d  i n  western  
lJcshingtonr i s s u e d  the 1  i c m s e  over  t h e  o b j e c t i o n  o f  
t h e  s t a t e  t h a t  the r i v e r  shou ld  be l e f t  i t s  
substant  i a1 1 y n a t u r a l  cund i t  i o n  f o r  r c c r e a t i  anal 
pu r p o ~ r ' ~ ,  I n  t h e  strt!nrjt-h o f  the  f i r s t  Iowa case*  
(thdt.5 ano the r  case) t t h e  c o ~ m i  s s i o n e s  power t o  i ssus 
t h e  l i c e n s e  was recognized b y  b o t h  s t a t e  and f e d e r a l  
c o u r t s -  (%d&eaL-kfdstiLngfiCU1,_~., Federa)L,&awfr 
L~mmissioc. Th is  i s  a n i n t h  c i r c u i t  case and a S t a t e  
o f  IWasPinqton case). The s t a t e  c o u r t  t hen  at tenlpted t o  
b l o c k  ttls p r c j e c t  by holdin.,  t h a t  t h c  c i t y 9  a c r e a t u r e  
o f  tne s ta te ,  had no power t-o condemn s t a t e  p r o p e r t y ?  a 
f i s h  hciltcl>ery t h a t  would be inundated b y  one o f  the 
r e s e r v o i r s .  ( ~ i f ; y , ~ f , I a c ~ 3 ~ , ~ 1 - U ~ ~ e r s  o f  T a w  a 
Supreme Court. o f  dashi n&]ton case.) The U.S. Supreme 
Court  r cversod  on the g r o u n ~ l  t h a t  t h i s  i s sue  had been 
i n v o l v ~ d  i n  and decided Dy l i t i q a t i o n  i n v o l v i n q  
issuance o f  the: l i c - n s e  and hence  as e s  
y l r l i r a . ? p : , i n t i n ~ j  o u t  t t ~ ~ t  i n  t h e  2 r i o r  l i t i g a t i o n  i t  
ndd De$>n h v l a  t h a t  s t l t e  laws cannot  p reven t  t h e  
carrrrvission fr3rr issu inc j  a 1  i ccnse  Qr oar t h e  1  iccnsee 
from d c t  i n q  under t h e  1  ic<?nse t o  b 4 ~ i  I d  a dam on a  
nav iqa i r l  e s t  redm under t h e  domin ion o f  t he  U n i t e d  
b t d t t ! s .  The peaplt ,  of  th*: 5 t d t e  o f  hdshinytom tncn 



ddop ted  by i n i t i a t i v e  t s t a t u t e  r e a f  f i r m i  ng  the 
p r o h a b i t i o n  a - j a i n s t  d ~ m s  over  2 5  f e e t  h i - ih  and addint; 
"nor r h a l  1  eny such l ~ e r s o n ~  i n c l u d i n r )  a inun ic i  p a l  
c;orporcrt i o r r r  o l~ ta i~ . r  o r  use  , I  f ecrer a1 1 i c v n s e  f o r  S J C ~  

purpose. The c i t y  t t ~ c : n ~  i rg,r~i c a l  l y cnouqht  inv0kc.d t h e  
j u r i s d i c t i o n  o f  the c o u r t s  o f  thr: btr3te wijose pu i> l  i c  
p o l  i c y  i t  had p e r s i s t e n t l y  f l o u t e d  t o  r ) . . j i r )  . j i v e  
assurance t o  p r o s p e c t  i ve > O ~ I \ J  p u r c h d s e r s  t h  j t  t h c  c i t y  
i s  em2owered b y  1 i c e n s e  f rom the F c J c r ~ h l  Porler 
tomrnisc~ion t d  d i  s r e q d r d  th;? l r ? ~  of t b i  5 Stat. 0''  (Th3t .5 
3 q u o t e  f rom the  r lc ls f l  i n 4to.r ;upren,e ,our t )  

H o l r j i n g  t h i s  i n i t i a t e d  l a w  t o  ;, supersc.d rl and in . )pe r_c t i v r?  
when i t  comes i n t o  c o n f  1 i c t  ~i t h  t h e  exe rc  i se  o f  ",)drarnount 
j u r i s d i c t i o n w  of  t h e  U n i t e a  S t a t e s  t o  j e t e r m i n a  who s h d l l  
b u i l d  (-!ams 3n n a v i u a b l e  s t reams an3  ,t wnat  h ? i ? h t +  t h e  
C o u r t  declarecr t r l a t  t h e  l aw  di  I no t ,  i n  any w a y *  a f f ? c t  t h e  
r i  g i l t  o r  aut.hor i t y  o f  the c i t y  ti, proceeci w i t h  the? ;)ror3jnct 
i n  dccordance w i t h  i t s  l i c e n s e .  From t h ~ t  i t  i s  v e r y  cle;r  
t h a t  as t h i n i ; ~  have s t o o d  i n  t h f ?  pas t ,  t.he Feilibr.+l P o w r  
Commission c o u l d  1  i c e n s e  a p ~ w ~ r  company o r  c o n s o r t i  uan o f  
pow6:r companies tu b u i l d  t h e  A l l \ - n s p u r  Uam o r  a n y  otltb3r c ldn l  

on t h e  Y e l l o w s t o n e  R i v e r *  and t h e r e  i s ~ ~ b s o l u t e l  y no p ~ w c r  
o r  a u t h o r i t y  i n  tl-re S t a t e  o f  Montand w h i c h  can i n h i o i ' t  t h d t  
b u i l d i n q .  There i s o n e  t r ~ i na~ ,  o n l y  one t h i n g ?  whicr, wou lJ  
r e s t r  i c  t s u c h  a c o n s t r u c t  i o n  o f  ddns on t h e  Y*-!l lowstone.  
Tnat  i s  t ! le H i  l u  and Scen ic  t . iver  s  t l c t ,  L . ~ C ~ U S P  O I I C ~  ,d 

streaf l t  has been p l a c e d  under t h a t  a c t  f o r  s t u d y  f o r  
i n c l u s i ~ n  w i th in  t.he a c t *  i t removes t n a t  s t r e t c h  o f  s t r 9 a n  
f r o m  the j u r i s d i c t i o n  o f  t h e  F2dera1 P o r e r  Commission t o  
i s s u e  any l i c e n s e s  f o r  o b s t r u c t i o n s  i n  that stream. As I 
r a c o l l e c t  r e a d i n y  i n  t he  newspdper, t h ?  Y e l l o n s t o n u  K i v c r  
has been p l a c e d  under t h a t  a c t  f o r  s t u d y  f o r  i n c l u s i o n  
w i t h i n  W i l d  and Scen ic  t : iver  Systc-~II f r o m  Y e l l o w s t m e  Pdrk  
down t h r o u g h  t o  30 III i 1  es e d s t  of  J i 1 1  i n,js. 

For t h e  t i n e  b e i n g *  the Federc21 r $ > w f : r  Lommiss ion c o u l ~ ;  n o t  
1  icu?nse <lams on tnc: Y e l l o w s t o n t ;  u r  i rnately t h e r e  w i l l  be 3 

a e c i  s i  on whether  t o  i n c l  uae tr1-2 Y - ? l  l o w s t o n e  o r  , , a r t s  o f  i t 
w i t h i n  t h e  w i l d  and s c e n i c  r i v e r  s y s t e m  ant1 those p,jrt-,s tlrst 
a r e  i n c l u d e d  u o u l d  be exempt f rm i mpound nents. 

Thore  i s  cot.hinc] t h t l  s t d c e  o f  Moritdna i t s e l f  can  ' l o  but t r y  
t o  ( l e t  t h e  r i v e r  sf) c l a s s i f i e a  i t  i t  H a n t s  t o  preservt .  p l j r t s  
o f  the Yel lowstone.  

R e p r g ~ m a t  i K a m - ~ :  / rh ,~ t  n f> re  yo11 read i r rq  f rox i  j u s t  
moment aqo? 

A1 S t o n e :  . 0 Yes, t h e r e  a r e  a whole s e r i e s  i>f t h e s e  
cases. S t a t e  o f  W a ~ L ~ ~ n , & p 1 ~ r n g ~ ~ f  G a  v L & & ~ n L  
~ r r . L ; o m m ~ s i o n +  207 F e d 0 2 d 3 ? 1 ~  L i ~ y  ' o f  Tscoina v, 
I L d X ~ y f ? r s  pf Tam@, 2 h l  P02d 2 1 4 9  1353- Then <I  s i m i l a r 1  y 
e n t i t l e d *  307 PmZd 5 t 7 ~  1957; allfl a n o t h e r  one e n t i t l e d  t t - ~ o  
sarnnr t h i s  i s  the ~ 9 p p e a l r  5 S l  !).SO 3 2 0 ,  L 9 5 b ;  .'nb l a s t l y *  
371  P.2d 9 3 8 9  19620 

o r  : Goif13 b a c ~  t o  th.. F e d e r d l  Power Commissionr 
t h e i r  a l ~ t h o r  i t y  r e s t s t  j u s t s  cin n d v i  14ablg-. st re, jms* I s  t h a t  
cor  r e c  t? 



Bl2if;nnel: Yes. I guess we ouyht t o  go i n t o  n a v i q a b i l i t y  
as  a 5 l ~ b J e f t  mattt!r a l l  by i t ~ e l  f and thcrt r e l a t e  i t  t o  t h e  
F c d ~ ~ r v ~ l  Pow(?r Corntni ss i on. 

The word genav igab i l  i t y "  i s  chameleon i n  character .  I t  takes 
cn '3 d i  f f ~ r e n t  c o l o r  depenaing upon what t h e  s e t t i n g  i s  
where i t  i s fo l~ndo  It has a d i f f e r e n t  meaning when it i s  
usel l  f o r  d i  t f e r e n t  purposes. It arose o u t  o f  Federa l  
P r o ~ l  ~ms.  Admi ra l t y  j u r i  s d i c t i  on o f  t h e  U n i t e d  S ta tes  was 
tbc problem i n  th,: @ ~ = ~ a i e f q  an o l d  case- Federal  
rm( ,u l  a t  i on o f  comalerce was anotner problem. For t hose  
f eaer a1 purposes by in1  a rge  t-ne f ede ra l  Government has 
a d o p t e d  t h e  t e s t  of  t h e  Qani 3 1  Uall. Thc+t i s  an 1870 case 
involvin4.l t h e  o ; )er l~ t ion o f  a boat O n  t h e  Grand R i v e r +  a  
t r i b u t a r y  of  t h e  Great  Lakes and i t  e s t a b l i s n e d  t h a t  w e  
d o n ' t  f o l  l o n  t h e  s r i t i s h  ided  t h a t  n a v i s a b l e  waters  a re  
t h o s r  wher- t n e  t i d e  e b b s  jn3 f l o d s r  b u t  it a l s o  i n c l u d e s  
waters  w h i  c;-I arc-> suscept i D l e  O F  n d v i g a t i o n r  t r a v e l  r t r a d e  
arrd commerce i n  t.hc o r d i n a r y  m.,des o f  t r a d e  and commerce o f  
t f w  (1-ly. I n  a 1 i t - t l r ?  t ime I coul; l  g e t  you t h e  exact  quote  o f  
tb i t  h c ~ t  I t tr irrk  t h a t  I stater1 i t q u i  t c ?  accurate ly .  It 
d o e s f l o t  s , j y  t h a t  t h e  r i v e r  w 3 5  U S C ? ~  f o r  t r a d e  and commerce 
i n  t h e  o r d i n a r y  modes o f  t r a d e  and commerce o f  t h e  day b u t  
it s a y s  that t a p  water i s  s u s c c ~ t i b l e  o f  such use- That  i s  
t ne QmbL&: 1 1  t .+ s t . 
The Qanjal  6- i s  77 U-SO 557 and I am q u o t i n g  from paqe 
5639 i t  i s  an 1870 case: 

"Those r i v e r s  must be regarded as pub1 i c  nav i  gab1 e 
r i v e r s  i n  l a w  whic i i  a r e  ndv igab le  i n  f a c t *  and t h e y  a r e  
n a v i g a b l e  i n  f a c t  when they a r e  used o r  a r e  s u s c e p t i b l e  
o f  be in :  u5r3ci i n  t h e i r  o r d i n a r y  c o n d i t i o n  as highways 
f o r  coliimerce over which t r a d e  and t r a v e l  a r e  o r  may h? 
conducted i n  t h e  custumsry modes o f  t r a d e  and t r d v e l  on 
water ." 

Wr ;Ire t a l k i n q  about Federa l  purpost:~. T h i s  a rose out o f  
whether t h c  F c d e r ~ l  Lovernment had t h e  power t o  l i cense  
b o ~ l t s  ant1 t o  impcsc: fees f o r  tnG> use o f  waterways dnd 
au rn i r a l t y  j u r i s d i c t i o n  i n  t h e  event  t h a t  t h e r e  were i n j u r i e s  
o r  s inkincjs or   jama ages dnd so on. The Br i ti sh crown owned 
t h e  IanrJ und,,-.r nav igab le  water t o  h igh  water  mark. I n  
R r  i t a i  n t hey  f e l t  t h a t  qe r l e ra l l  y nav i  f lab1 e waters  were t hose  
i n  which the t i  de ebbed a i d  f l owed b u t  a t  any r a t e +  t h e  
crown owned t h e  bed and banks or t h e  nav igab le  waters. A f t e r  
th+  R e v o l u t i o n  t h e  c o l o n i e s  took over  t h a t  ownership. That 
was uphe ld  i n  Ya-jn v-,&&l&ll- 41 U m S .  367, 1 8 4 2 9  
i n v o l v i n g  a d i s p u t e  over an o y s t e r  f i s h e r y  o f f  t h e  coas t  of 
New .Jersey. 

T i e  c o l o n i e s  conceded a numoer o f  t h i n g s  t o  the  Federa l  
Government on t h e  f o r n a t i o n  o f  the Union w w t  they d i d  n o t  
Grailt ti) t h e  Fer:crdl governn;t:nt any ownership o f  t h e  l ands  
unnerne;lth t h e i r  h a t e r s  dnd so t h a  c o l o n i e s  had those 
wat,.>r S .  

Thcn thorc: 11rosc a j t ~ r  i sd i  c t  i onc31 d i  s ~ ~ u t f ?  he t reen  t h e  
f c r l c ? r d l  (,ovt:rrrrnent drld p . j r t i e s  ir t  in terest :  i n  Mooi l e  B a y *  
Alsbt>m?. Alahaat was n o t  3 cc?lany and so who owned the bed 



of  Y o b i l e  Bay? The U - S -  Supreme Cour t  i n  & l l u d q  l e s s l  
Y , & m r  4 4  U-S- 2129 1 8 4 5 -  It i n v o l v e d  t h e  ownership of  
t h e  bed o f  n o b i l e  say i n  Alabamd- Alabama dici n o t  succeed 
t o  the ownership o f  t h a t  bec th rough  t h e  crown because it 
hadn ' t  been a co lony -  Ljutr i+, &as  admi t t ed  t o  +he1 Uni t e r l  

S t a t 2 5  so the  U n i t e d  S ta tes  Supreme Cou r t  dy?l  i e d  equal 
foot inc ]  d o c t r i n e  t h a t  i f  t h e  c o l o n i 2 s  a r e  qo inq  t o  get t h e  
b e d s  undcr n a v i  j;jble wa te rs  o f f  o f  t he i r  coc3sts t h e n  new 
s t a t e s  t h a t  arc? adtnittecl t o  t h e  tfni on j r e  yoinc: t o  suct:eerl 
t o  t h e  same k i n d  n f  r i g h t s  t h d t  t t re c o l o n i e s  had s o  Alahamd 
was conceded t h e  ' I P ~  t o  ~ ~ l o b i l r :  , i d y o  L ikek i i sc  then*  i t  
f o l l o w s  t h a t  a l l  o f  t n e  c o a s t a l  s t a t e s  succeeded t o  the i>eUs 
o f  t h e i r  nav igab le  waters. 

I n  subsequent c ~ l s e s  t h a t  ( l o c t r i n ~  i s  e x t c n d e  f i n l a n t l  t o  
i n 1  and n a v i g a b l e  waters. I t  i s  i inportant  f o r  titlt. purpas..;. 
p a r t i c u l a r l y  i n  t h e  pub1 i c  s t a t u s ;  when ;I t e r r i t o r )  D~ZC=~IW? d 

s t a t e  t h e r e  was e s s e n t i a l l y  no ct- I T ) ~ E  i n  1dnd ol~n2rs11ip 3 5  

t h e  t e r r i t o r y  was pub1 i c l  y owni il ijy tnc  F e d e r d l  t o v ~ r r l m ? n t  
anrl now i t  becamt a s t a t e  an0 +he Fecleral Governn13nt s t i l l  
owned t h e  l a n d -  People had t o  4qo c u t  dnd p a t e n t  thta I d r ~ o ,  
homestead i t  an11 opera te  unoc r  the Deser t  Land ~ c t  an6 so 
f o r t h  i n  o rder  t o  d c q u i r ?  t i t l e .  The ?.edera l  GovLjrnt~r~?nt 
contiT' lut"d t o  own a l l  t he  1 -2ri.f b u t  aecause o f  h u i n  va 
&!&ehl and P 0 1 1 d r d ~   lessee^ Y O  H i f  the r r?v le re  
n a ~ i t ~ a b l e  waters  i n  t h a t  flew1 y adm i t t ed  s t a t e  upon t h o  
adnri s s i o n  o f  t h a t  s t a t e r  under ti-te equal toot inti d o c t r i n e ,  
ttie s t a t e  acqu i red  t i t l e  t o  the  b e d  dnd b ~ n X s  o f  i t s  
naviq;lt) le waters  on t h e  d a t e  of ad r t~ iss ion  t o  t h e  Union- 
That i s  c o n s i s t e n t  w i t h  those  p r i o r  two cases- 

There i s  a S t r i n g  c i t a t i o n  i Maw5 dnP,&+&11:r Ki&f;r.r 
Volvrnr~ 1, a t  pa+je 2079 l i s t i n . 1  probat> ly  20  cdses which 
f o l l o r  t h a t -  

Ttw states i n  t h e  013  Nor t l i hes t  T e r r i t o r y  -- S i c h i c l 3 n ~  
M i n c ~ e s u t s ~  9 h i o t  ; ! i s s o u r i t  I l l i n c i s  -- q u i t e  d f ed  of  those  
states thouqh t  t h a t  there forex they g a t  ti t l t .  t o  t h e i r  
n a v i g a b l e  waters; and9 o f  c t ~ r s e ,  i f  t h e  water i s 
nonnavi cjabl e, t h e  Federa l  boV@rn;Tlent con t i nues  t o  own the 
l a n d  and t h e  l a n d  under t h e  water and when i t  makes a 
conveyance t h e  r i p a r i a d l  crranter~ t d K e s  to t h e  cen te r  o f  th;? 
s t ream o r  if he owns b o t h  s i d ? s r  he t akes  t h e  q n t i r e  h t d  of  
t h e  stream- I f  i t  i s  nav iqab i t t t  the S t a t e  i s  go inq  t o  own 
i t  dntl q u i t e  a f e w  o f  t h e r e  s t a t e s  thought  th.3t they c o u l d  
d e v e l o ~  t h e i r  own t e s t s  o f  n a v i a d b i l  i t y .  As a consequtbnce 
o f  t h a t r  you have l a n d  t i t l e s  i n  some o f  t h t ~ s e  s t r i t e s  
det2rrnined b y  i n ~ l i v i d r l a l  s t a t e  t e s t s .  T h e r ~  i s  qu i  t c ?  a 
d i s p d r i t y  among thcse  t t s t s  a n ~ i  ne re  you ! j e t  such t t r in t ls  a s  
a saw l o g  t e s t  o r  somc3thiri i 1 i k c  t n a t  f o r  r,urposes o f  
ndv i q a b i  1 i t y .  Thcse c a s e s  a r e  ?rr<;neous -- t r r ~ y  f l r t ?  wronq. 
P r o b d ~ l y  t h e y  n o n e t  be redone; t h i n q s  w i l l  be l e f t  starrd 
becduse ownership i s  n o t  s o  impor tdn t  ids c o n t r o l  ~ n y w a y .  

Thp proppr  t e s t  was l a i d  o u t  b y  t h e  U - S -  Supreme Cour t  i n  
H U - x a t e  ~ jank -  The s i g n i f i c a n t  dates f o r  t h i s  t)urpose r j r G -  

around 1926 t o  1927- 1 won't  g i v z  you those c i t a t i o n s  r i j h t  
now- T h e  lJ ,S-  Suprerile Cour t  si3itl thr3t  i t  was a Federa l  
q u e s t i o n  n o t  a S t a t e  q u e s t i o n  -- who gets t i t l e  t o  t h e  beds 
and w7ether o r  n o t  i t  i s  a n a v i ~ ~ a b l e  stream. E s s e n t i a l  1 y it 



went t o  the r l ac i a l  B a l l  d s  t h e  Federa l  Test, Was t h e  st redm 
s u s c e p t i b l e  o f  b e i n g  used i n  i t s  o r d i n a r y  c o n d i t i o n  as a  
h i r jhcay f o r  corflrnerce fo r  which t r a d e  and t r a v e l  was o r  tniqht 
hl: conducted i n  t n r  cus tonary  modes o f  t r a d e  and t r a v e l  on 
w13ter? T k , a t  i s  n a v i g a S i l  i t y  f o r  t i t l e ,  That i s  n o t  a 
p r e c i  s e  t e s t .  b u t  i t  c, i  v ~ s  some ~ i n d  o f  dn i dea  t h a t  it must 
t112 rr frii r l  y suL,c,tantidl str1~,3111 usab le  commerc ia l ly  f o r  
t r a n s p ~ r t ~ j t i o n .  For cor,rntercer essr?nt i , j l l  y, tRe Oanial  Bal 1  
t . ~  s t  i s  d l r i c j h t  o u t  i n s t e a d  o f  l o o k i n q  t o  a da te  when a  
s t a t e  was ad:r~ i t toc l  t o  thc. bn ion  f o r  you t o  determine t i t l e t  
n;3viqc+bil i t y  n?dy l a t e r  a r i s e  a n 6  t h a t  was e s t a b l i s h e d  i n  t h e  
h e  k i v e r  case !"hi ch i s  A;4rda&m Ppla'er Cmmny-yr The 
U g i L L % m r  311 U.S. 3 7 7 ,  194-0- The Un i ted  S ta te5  
commerce powt r j u r i  s c i c t i o n  i s  q u i t e  b road  and i f  t h e  s t ream 
cdn be rendered v a v i  gab1 e by  i mprovements an3 developments. 
i n  1377 i t may hacoint. naviyd:-,le f o r  cominerce purposes 
whereas i t  wasn't naviljcjtvle f o r  t i t l e  purposes and it t r~ iqht  
no t  have b e ~ n  nav i : inb le  f o r  comlnerce purposes u n t i l  w e  had 
t t *?chn ique  i n  1977 t o  oevelop a n d  improve t h e  streams so 
t hey  sxould be u s o f u l  f o r  t r a d e  3nQ t r a v e l  upon Hater  and 
cusr i~mdry  modes o f  t r a d e  ~ + n d  t r a v e l  upon water, 

I want you t o  be c.snsciuus t h d t  w e  a r e  mdking a  swi tch.  We 
<;re c;oinu t o  s top  wo r r y i n t i  about t h e  r e l a t i o n s h i p  o f  t h e  
Feoerdl  I,overnrnent t o  the s t a t e s  which c e t e m i n ~ s  who y e t s  
t i t l e  t-o the bed and t h e  j u r i s d i c t i o n  o f  t he  Federa l  
Govt?rnment t o  c o n t r o l  t r d d e  and t r a v e l  on nav igab le  wa te rs r  
ano w e  a r e  :43in,) t.o t h i n k  about. t h e  r e l a t i o n s h i p  o f  t h e  
stat.(< t o  i t s  own c i t i z e n r y ,  w h i ~ t :  i s  n o t  Federa l  quest ion,  
The s t  3 t e a s  c o n t r o l  o f  t h e  s t a t e ' s  waters  -- t h e  p u b l i c  
w 3 t r . r ~  o f  Montane! o r  o f  drly o th2 r  s t a t o r  Some of  t h e  s t a t e s  
aut -ornat ica l l  y though t  t h d t  i f  tne  w3ter  i s  nonnavigable t hen  
th?  c i t i z e n  owns t r ~ e  bed  -- ti1c:y u s l a  t h e  Feaera l  t e s t  f o r  
t i t l e  purposes -- an4 i t  i s  n o t  s t d t e  hatc2r and i f  i t i s  
nav i f rab le r  t hen  the s t a t e  owns t h s  bed and t h e  oubl  i c  has 
i t s  r i  ,ht ot  access, SORIC ~ t d t e s  reco5jnize t h a t  s i n c e  t h i s  
i s  no ldncler c; Federal  q u e s t i o n  t h e n  t hey  c o u l d  deve lop 
t h e i r  o w n  :jcf i n i t  i o n  o f  navigctoi  1  i t y  and proceeded t o  do so 
usin,,  i n  anany ins tances*  such 3 t h i n g  as t he  saw l o g  t e s t  
an0 1:ter ti3e Cour t  more f r a n k l y  s a i d  t h a t  i f  it was 
.;uscei,t.i b l r  t o  subs tan t i  a1 r e c r e a t i o n a l  use b y  t h e  pub l  i c  
!>f-?csuse i t  w i  11 f l o a t  r e c r e a t i o n 4 1  vehic lc?s o r  i s  usab le  f o r  
f i s r c i n r :~  t t l c l y  would c d l l  thl? r i v e r  ndv i~ -?db le .  It i s  
n j v i  < ,ab le  f o r  s t a t e  purposcs even though it i s  no t  nav i r lab le  
f o r  cornrnercr3, i t  i n i y  be n o t  r lavigclble f o r  t i t l e  -- i t  i s  
ndv i t Jdb le  f o r  t h e  S t a t e  of Id;3i30 o r  Cal i f o r n i a  or  something 
1  ikr: that. I t h i n k  t h a t  you o u ~ h t  t o  g e t  some examples o f  
t Y ; c * P .  

I n  N o r t h  d3kota i stream i s  nagv igao le  when t h e  waters may 
be used f crr t!-~e convenience arrJ enjoyment o f  t h e  pub l  i c  
w?t-.th~.!r t r d v e l  in3  f o r  t r a d e  ourposes o r  p leasure  purposes 
(th.2 Cour t  f? r roneous ly . in tende ,J  t h i s  t e s t  t o  app ly  t o r  t i t l e  
p ~ r p o s ~ ~ s  .3s we1 1  9s f o r  pub1 i c  r e c r e a t i o n  .lnd s t a t e  commerce 
pur,N?Se~). 

Thv S t ~ t e  o f  Washinljton f o r  d , ~ . 3 r t i c u l a r  p u r ~ o s e  s a i d  t h a t  
i f  i t  w i l l  f l o a t  s h i n g l ~ . s r  i t  i s  n a v i j a b l e .  (That  reminds 
met  when tbe U.S. Supreme Cour t  ge t s  one o f  those  b i g  cases 
l i k e  q C & m ~ v .  C a l i f ~ n i a ,  i t  car1 g e t  i t s e l f  t i e d  up f o r  10 



years t r y i n g  one o f  thes*? c3ses. They a p w i n t ,  t h e r e f o r e 9  a 
spec i  31 master who i s  essen t i  a1 l y  t h e  t r i  a1 ju1:~e t o r  t h e  
Supreme Cou r t -  H? takes  t h e  ev idence and q ives  a  r e p o r t  t o  
t h e  Supre117~ Court. I n  h i s  r e p a r t  to t h e  bmSe Suprem~ L o u r t  
t n e  master i n  t h e  ALi;L~ni5 ye C d . ~ ~ i ~ - L ~ ~  s a i d  z p p a r s n t l  y 
a s t ream i s  nav igab le  f o r  Feder, l l  purposes i f  i t  w i l l  f l o a t  
a Supreme Cour t  o p i n i o n ) -  

Ira tJow Yexico t h e  U n i t e d  S ta tes  b u i l t  t h e  Conchcrs l)dn on t h e  
Souttt Canadi an ;I( i ver  dnd uher~ tt:e l i e  5. bu i 1 t t + ~ e  d im t h t b y  
condemned t h e  dam s i t e  and the )  condemned a f l o w a / j e  eltst+rnr.nt 
t o  d l 1  t h e  subnrergt.d l a n d  under thf? r e s e r v o i r .  It i s  CI 

condemnt~t ion r c t i o n  b u t  you don ' t  j c t u a l l y  buy t i t l r  t o  the 
land, You buy t he  r i g h t  t o  f l o & l  it. You hcjvo t o  pdy f o r  
that.. TRe t i t l e  t.o t h e  l a n d  belonged t o  thc: K e J  1:lver 
Val l e y  QancR Company. 5 0  therc; came a c o n f l i c t ,  Thp S o u t ' ~  
Cdnaclian R i v e r  was n o t  a ndvi yao le  strearr: b u t  h ~ r C  W c r S  3 

n i c . 2 ~  b i q  body o f  water  which p e c ) ~ l  e wanted t o  go and p u t  
boats  o u t  on and f i s h  over  t h ?  p r i v a t e l y  owned 1,jnd of thl? 
R e s  F i ver  V-71 l e y  Kanch Company. Th2 New i4exico Su;)rcine 
Cour t  i n  1945 h e l d  t h a t  s i n c t  t h c  waters a r e  9 u b l i c  wdters  
and t hey  ~ 3 r s  not i n  t r espass  u,oa~ t h i s  verson's l an \ i t  jnd 
the p u b l i c  da te rs  a r s  t o  be p u t  t o  a benc? f i c i a l  uss8  b y  t h e  
pub l  i c r  t h a t  the pub1 i c  hdd th rk  r i q n t  t o  u t  il i r e  th? x d t e r s  
even thouc!b t h e  waters  were over  p r i  vat t :  lanu*  The 
d i s s e n t i n g  o p i n i o n  s a i d  t.nat on,! t i n e  u m ~ n ' s  home w.35 h i s  
c t2s te l ,  o u t  nowaddyst apparer l t lb r  a  f l y  r o d  and r e e l  w i l l  
serve: 3 s  a w r i t  o t  e n t r y -  

A ve ry  s i r r l i l a r  r a t i o n a l e  was ust3d i n  t he  'rlyomin~) c d s c  of 
y e  A ~ I P s . ~ ~ ~  i n  1961- I n  t h i s  case, th .2  \ ? l a i r i t  i f f  s o ~ l r . ~ ~ l t  d 

d('c1arcl t ion o f  h i  s r i q h t  t o  f l o a t  t h e  n0nnav i t :ab le  up,>er 
area o f  t t w  N o r t h  P l a t t e  f: iver j c r v s s  t n e  t l e f e n d a n t * ~  ldn(3- 
The> stream was nonnavi gab1 o f o r  ti tl e jrurposes- Therotore,  
t:lc ranch  company own<?d t h e  bed  o f  t h p  strearn .3s w e l l  as thc 
banks and t h e  l a n d  on botn s ioes. The b4yo1lli nq Cour t  
exprPss ly  went sn t h o  Ljasis t h a t  t h e  s t a t e  trao j r i g i l t  t o  
have t h e  water  f l l ~ w  t h r i ~ u g h  t h a t  person's l a n u  and t h d t  i f 
t h e  wc;rter wasn't t r c s p 3 s s i n g ~  LnQr.? w13s IJ r i  ~ h t - ~ ) f - ~ a y -  I f  
the. str,+am was o f  c: s u f f i c i e n t  S ~ Z C :  tc, b e  5 !~sc r+ j ) t i i : l e  u t  
s u f f  i c  i e n t  s u t ~ s t ~ t n t i  d l  pub1 i c i l s c ; ~  t i l e  puo l  i c cou l  id  US^! i t  
anc: rrould not  be i n  t r t s t i a s s m  It ( l i d n o t  :o s o  f a r  -3s to S o y  

t h a t  you col11 d wade t h e  strealp :,ut t h a t  2 s  l cn r l  cis you coil1 a 
f l o a t  i t  and make i n c i d o n t a l  us-. of- t n e  bed  o f  tht3 stredm oy 
pushin; i t  o f f  o f  r ocks  and rap i  .js and t t l i n r ~ s ,  sf!? pub l  i c  
c o u l d  make use of  i t  0ve.r t h e  p r i v z t o l y  ownrd lanf j ,  

I n  (;a1 i f o r n i d  i n  d more recent  C'?SPT & ~ g l ~ - y a , f l d ~ k ~  1 Y l l r  
r t z l  y i nq 1  ~ r , ] e l  y on t h e  t e x t  i n cr \  i s oook, t h i  s a c t i  on was t o  
compel i J r i v d t e  l a n d  uwnEr t o  r e ~ ~ o v t .  w i r e s  and f 3ncincj a n ~ l  
br i J:;es across thc Fa1 1  R i v ~ r .  A mandatory j ~ d > ~ e m e n t -  fur 
thc, r->inoval was q ran ted  by  t h t  r r i , j l  c o u r t  and z f f  i r . w a  b y  
t t tc Appc l l  =itc Cour t  f 1  i I i 3 thc Cour t  dcjre~?..ti t h a t  
thv  st ream was n o t  navi l2able unr3er t he  Federa l  t e s t  f o r  
ti T I ( ? *  The bed wds p r i v d t e l y  owned dnd was n o t  ~ u s c e i ) t l i b l e  
t o  3 u s e f u l  commercizl purpose, However, t h e  Cour t  went gn 
t o  S a y r  

"It i s  c x t r ~ m e l y  i m p o r t j r l t  t h a t  t h e  puol  i c  n o t  b e  
denied use o f  r e c r e a t i o n a l  Ha te r  oy a p p l y i n g  t h e  narrow 
dnd outn.oded i n t a r p r e t a t i o n  o f  nav i  gabi 1  i t y  no r  i s t t w  



ques t i on  o f  t i t l e  t o  t h z  bed of  F a l l  R i ve r  r e l evan t .  
The ,nodern determi  na t  i ons o f  t h e  Cal i f  o r n i  a cour ts ,  a s  
w e l l  as  those o f  severa l  o f  t h e  s t a t e s *  as  t o  t n e  t e s t  
of navirdabi 1  i t y  can w e l l  be r e s t a t e d  as fo l lows: "  

Now t h e y  are  t e l l  i n 2  you a d e f i n i t i o n  o f  n a v i g a b i l i t y  b u t  
n o t  i r e  t h a t  wt? a rc  n o t  dea l  i n r ~  w i t h  a Federa l  quest  i o n  here  
a t  a1 1, w e  4 r e  a231 i n 9  w i t n  an i r r t e r n a l  G31 i f o r n i a  problem. 

"Yc?mbars o f  the pub l  i c h IVCJ the  r i y h t  t o  navi  gate and 
t.o . ? x e r c i s ~  t h e  inc idenct .  ) f  nav igd t  i o n  irr a lr3wful 
rrranncr a t  .3ny p o i n t  below hiuI.1 wdtcr  mark on waters  o f  
t h i s  s t a t o  c h i c h  arr! capable o i  u e i n q  nav iga ted  by oar 
or  motor r ~ r o p e l l e d  smdl l  csd f t .  The Federal  t e s t  o f  
n.3vigahi l  i t y  does not. p rec lude  a more 1  i b c r a l  s t a t e  
t c s t  e s t a b l i s h i n g  a  r i g h t  o f  p u b l i c  passage uhenever a 
stre'%- i s pnys i c a l l  1 nav i  q.ible by sm,3ll craft . 'g 

L ~ l s t - l y r  s i nce  i t  i s  a r a t h e r  r e c e n t  case, a 1974 Idaho caser 
a close neiqhbor  o f  o u r s *  SpyWern Lm-EkL-md G m  
- s i g n  v. P P & Q I  i vestas;ktJnct Here some f i s h e r ~ l e n  
wno a l s o  belonged t o  t h e  Soutnern Idaho F i s h  and game 
A s s o c i a t i o n  were f i s h i n g  t n i s  S i  l v e r  Creek and t h e y  g o t  
k i c k e d  o f f .  So the Southern Id13ho F i s h  and Game Assoc ia t i on  
t r o u ~ j h t  an ? c t i o n  f o r  d e c l a r a t o r y  judgment on beha l f  of  
i t s e l f ,  i t s  members, and t h e  general  p u b l i c  f o r  d e c l a r a t i o n  
o f  thc  r i g h t  t o u t i l i z e t h e  waters o f  S i l v e r  Crec?k* The 
t r i a l  c o u r t  s ~ ~ i d  t h a t  t h e  bas i c  q u e s t i o n  o f  nav i . - j ab i l  i t y  i s  
s imr j ly  t he  s n i t . r b i l i t y  o f  r:! p a r t i c u l a r  water  f o r  p u b l i c  use*  
ru l i n -4  f o r  t h e  p l  3 i n t i f f s r  t he  f i s h  and (dame assoc ia t ion .  
I n  af F i rm ing*  t h e  Idaho  Sirprerne Cour t  s a i d *  and I t h i n k  t h i s  
i s  tl3r.t l a s t  q u o t a t i  on T w i  11 r e ~ l  a t  you: 

"Appol l a t e  u r j e s  t h i  s C ~ r t  t o  adhere t o  t h e  t e s t  o f  
n a v i g s b i l  i t y  t h a t  i s  useu i n  Federa l  a c t i o n s  where 
t i t l e  t o  stream beds i s  a t  i s s u e *  However, t h e  
ques t i on  o f  ti t l e  t,o t h e  bed o f  S i l v e r  Creek i s  n o t  a t  
i s s u e  i n  t h i s  $roceeaing-  Th i s  i s  n o t  an a c t i o n  by t h e  
S t a t e  o f  Idaho o r  respondtsnt t o  q u i 2 t  t i t l e  t o  t h e  bed 
o f  a n a v i s z b l e  stream. I t  i s  an a c t i o n  t o  d e c l a r e  t h e  
r i r - j h ts  3f t h e  pub l  i c  t o  use a  nav iqab le  stream. The 
Federa l  test o f  n a v i w b i l  i t y r  i n v o l v i n q r  as it does, 
p r o p e r t y  ti t l 2  quest  ions r  aoes n o t  p rec lude  a 1  e s ;  
r e s t r i c t i v e  s t a t e  t e s t  o f  nav iqab i  1 i t y  e s t a h l  i s h i n q  d 

r i  ?h t  o f  publ i c  passage wherever a s t r e a n  i s  p h y s i c a l l y  
nav i  !!able r>y srl lal l  c r d f  tntt 

There i s  anottter t leve lop inq l i r l e  o f  a u t h o r i t y  t h a t  I t h i n k  
Ray make a 1  i t t l e  more sense 07 m d y  be more l o g i c a l  and t h a t  
i s  t o  simp1 y abandon t h e  word n 3 v i g a b i l  i t y  and s imp l y  ask 
tne q u c s t i o n  o f  whether t h ~  use o f  a  p a r t i c u l a r  Dody o f  
water  by the  p u b l i c  i s  a nu isance hecduse t h e  stream f l o w s  
t h roush  somc~ody's ba rnya rd  dnd i s  j u s t  a 1  i t t l e  c reek  o r  
whether i t  i s  a stream ~ h i c h  i s  s u s c e p t i b l e  o f  s u b s t a n t i a l  
ano i c ~ p o r t a n t  pub1 i c recrc:atiori.t l  use. Thus deal  i n  whether 
t h i n g s  a r e  publ  i c  waters  o r  .- . ! isent ial ly ? r i va t c?  wate rs  f o r  
r e c r e ~ d t  i o n a l  purposes* 

The Federal  Power Coffmissionms j u r i s d i c t i o n  i s  e s s e n t i a l 1  y 
basea on cotftmerce power o f  t h e  U n i t e d  S ta tes  and the *Federal 



Power Act  r e q u i r t ~ s  a 1  icense f o r  dnyone who i s  gotnt]  t o  
b u i  1 d a  dam on dny o f  t 3 e  nav i  cl.~blc! w.3ters o f  t he  U n i t e d  
Statr.5 and on any wd te rs  t r ra t  w i l l  a f f e c t  t h e  ndvic)able 
c ~ j p a c i t y ,  which means t h a t  t h e v  can  r e q u i r e  l i c e n s e  f o r  
s u b s t a n t i a l  t r i b u t a r i e s  and 3 f o r t h ,  Th is  i s  d l i t t l c b  

i r r e l e v a n t  b u t  I t n i n k  I have t a  say i t  t o  b~ complete: t h e  
1 a n : u d ~ e  o f  t h e  a c t  sdys t h d t  i f  t h e  h y ~ J r o e l ~ c t r i c  ? r a . j r c t  
w i  11 a f f e c t  commerce* I n  the U Q ~ . Q ~ \  E l e c t r  is case which was 
dec ided a 1 i t t l e  over  d decade Jr,O, t t l c ?  UIS* Su,?reme Cot(r t  
r e a l  l y  broadened thi? p r e v i o u s  i l l t e r p r e t a t  i o n  o f  th.2 F e l o r a l  
powt-r a c t  by s a y i n g  th< l t  i f  you a r e  b u i l d i n t i  ~3 i l a ~ n  on a 
nonnavi q a b l e  stre;im where i t  nds no e f f e c t  on n i v i c ] a b i l  i t y  
b u t  t h a t  t h e  e l e c t r i c  power ~i 11 be sh ipped i n t e r s t a t e  o r  
w i  11 d f f e c t  t h e  i n t e r s t a t e  t r dnsm iss i on  o f  e l c c t r i c i  t y t  t h e n  
i t  a f f e c t s  commerce and conies uncjor t h e  Federd l  2ower ac t .  
That  i s  an i r r e l e v a n c y  f o r  our pu rposc?~  because we a r z  n o t  
i n  t h e  u t i l  i t y  bus iness  and  t h a t  d(,esnat hdve . :r~ythi  nu to (10 
w i t h  n a v i g a b i l i t y  d t  d11. Thdt j ~ l ~ t  cjoc?s s t r d i y h t  t o  t h ?  
comr,lerce power o f  t h e  LJ-S, and n o t  n t 3 v i c j a b i l i t y m  I woul,-l 
1  i k c  t o  : j ive an i l l u s t r a t i o n r  tspecidlly For  thc- nonl  d ~ y t ~ r s  
her .r o f  t h e  e x t e n t  o f  t h e  corn,nercc? power of  tnc. l i n i  tr-. 1 
S t a t e s  when Congress choosc.s tc, ordw on t l ie f u l l  measure o f  
i t s  power. Concjress does n o t  n ) r m c i l  1  y cnoose t o  Ir ,w on the 
f u l l  aiessure o f  i t s  comalerce c~owcr dn3 w i s e l y  s o .  Th is  i s 
p robab l y  why w e  e l e c t  r ep resen td t i v cs ,  Way back i n  the 3 ~ ' s  
when Secre ta ry  H i c k a r d  was Sc-cretary o f  A ~ 7 r i c ~ t l t u r e t  we 
coriv7aenced t o  have quotas  o f  t r2 in4s t h d t  you c o u l d  ~ r o r l  ~ n d  
i n  t h i s  case  i t  i n v o l v e d  wheat. As I r e c o l l e c t  tot! f a c t s  ~f 
t,?i li casc?t and s o m ~  o f  you rnay r~,tnt t o  c o r r e c t  nre i f  I make 
sqmc e r r o r s t  F i l b u r n  was s r o d i n g  n h e 3 t  on h i s  own p r o p e r t y  
and h e  was u t i l  i z i n q  t h e  wheat f o r  h i s  own consumpt ion f o r  
h i s  animals and domes t i ca l l y .  As I r e c a l l ,  none o f  i t  wds 
beinc; sh ipped o u t  r ~ f  t h e  s t a t e  , ~ n d  I t h i n k  i t  was t3ein.j 
consumed a l l  on n i s  own p r o p r r t y .  Ccncress haa,  f o r  
purposes o f  dgr  i c u l  t u r a l  st,-tbi 1  i z j t  i on and f o r  dspress ior l  
purposes i n  t h e  3 0 ' s ~  en.3cted the  Aqr i c u l  t u r d 1  Adjustment  
Act dnd r e s t r i c t e d  t.he : luotas t : i d t  c u u l d  be c,rout~. S O  t h e  
Secre ta ry  o f  A y r i c u l t u r r  and h i s  aqents  w c n t  a f t t o r  F i l b u r n  
f o r  exceed ing h i  s quotd. kitt s-I i d  t h d t  t hc  y hala no 
j u r i s d i c t i o n  over h im ,s he wds n o t  an i n t e r s t 3 t r >  comlcerctb. 
He w 3 s  j u s t  <;rowing and consurnin(j hirrr~c3lf. It wcnt t o  tht. 
lJ.50 Supremz Courr  which s a i d  t , ~ d t  t h e  h e a t  he d i d  y rod  d i d  
a f f e c t  i n t e r s t a t \ .  colnnrercE. I f  hc :  d i d n ' t  e a t  i t  h i m s e l f  hc 
x o u l d  have t o  buy i t  f rom somebduy I S ~  w h o  wds s h i p p i n g  it. 
5 0  when Congress draws on its f u l l  3 u t h o r i t y  urtder the 
conrrnerce c l a u s e r  t h e r e  i s  s c a r c e l i  any a c t i v i t y  wnich i s  n o t  
s t ~ b j ~ c t  tc t h e  c o n t r o l  o f  t h e  Federa l  Governrncnt- That  
c i q d r c t t e  t h a t  i s  bllrninf'j t h e r e  .nd t h e  pages t h a t  a r e  b e i n q  
t u r n e d  he re  a l l  i n v o l v e  con~merc.: i n  t h e  sense of t h e  t u l  1 
C o n s t i t u t i o n a l  a u t n o r i t y  o f  Conjress. 

Conqress doesn' t  e l e c t  t o  p u t  t h e  i . l i ssour i  R i v e r  i n  box c a r s  
and s h i p  i t  t o  k idshinqtont  0 . C . ;  t n e y  have t h a t  ociwer unaer 
t h e  commerce c l ause  b u t  t h e r e  i s  q u i t e  J d i  Fferencbl between 
Con , r pssgs  power 3nd what Lonf , rsss  ill choose t o  do, 

The Arny eny inee rs  -- I t h i n k  t h i s  i s  q u i t e  i r o n i c d l  -- I r~ 
1972 under t h e  amt>ndments t o  t da te r  Po l  l u t i o n  C o n t r o l  
4c t r  which i s  r e a l l y  ~i nerl a c t  a1 1 by i t s e l f  b u t  i s  c a l l e d  
an .rmendment t o  a p r i o r  a c t ,  here? l i ve r )  j u r i s d i c t i o n  over  



d r e d a i n y  and f i l l i n g  o p e r a t i o n s  i n  n a v i g a b l e  waters.  I n  i t s  
clef i n i  t i o n  o f  nav i yc tb le  w d t s r s  i t  has 3 vague p h r a s e  t h a t  
n a v i q d b l c  u a t e r s  means w a t e r s  o f  t h e  U n i t e d  States.  I t h i n k  
qui t-e p r o p e r 1  y t h a t  the Army eng i  n e e r s  i n t e r p r e t e d  t h a t  i n  
i t s  e n t i r e  c o n t e x t  as meanin; n a v i g a b l e  wa te rs  under  t h e  
Dani a1 d z l l  t,<?st o r  s u b s t a n t i  - 31  t r i b u t a r i e s  t h a t  w i  11 a f f e c t  
n.3vii:3t;i 1 i t y ~  Sc tne  Arniy e n q i n e e r s  drew up r e g u l a t i o n s  
l i m i t i n q  t ~ e i r  o w n  j u r i s d i c t i o n  t o  wa te rs  wh ich  would f i t  
tht .  U d n i a l  , a l l  tc:st o r  s u b s t a n t i a l  t r i b u t a r i e s  t o  it. 

Som8<tocfy wds f ill i n g  1dnd i n  F l o r i d a  and a qood 
c u t ? 5 e r v a t i o ~ i r  env i ronment  31 o u t t  i 1  c a l l e d  N a t i o n a l  8esources  
D1! f t?csr  i o u n c i  1 ,  '9 v e r y  r csp t r c t l r b le  o u t f  i t r  wanted t h e  Army 
t>ngi n*jt r s  t o  g e t  i n  t h c r ~ :  and c o n t r o l  dnd s t o p  t h i s  d r e d q i n q  
and f i l l in14 i n  Flr)r icla. The A r , s y  t ' n f j i n e r r s  S d i r l  t h a t  i t 
cl idnm t f i t  t h e i r  r t ? g u l  3t i o n s  t>t:cause i t  doesn ' t  r e a l l y  
j f  fh -c t  3c1y r ~ ~ v i - ; d t ) i l  i t y t  i t  d o e 5 n m t  f it the D a n i a l  E,311 t e s t  
. ~n< l  E o the J;, t i on41 fJ.lrs.rurce$ L)tbfunse Counc i 1  t o o k  t h e  Army 
enc;ine,-rs t o  C ~ u r t .  1 r 1  & k O L  v o  Cabmy* who nas t h e  
S e c r e t a r y  o f  th*? Arirrnyr t h e  c o u r t  t o l d  thc-. cnGineers  t h a t  
tht. i r r a t  i o r  were t lrof j  >. That d e f i n i t i o n  o f  
n a v i r l ~ b i  1  i t y  i n  t h e  Fedcardl ip4dter P o l l u t i o n  C o n t r o l  A c t  
s c y i n y  t h a t  b y  n a v i q a b l t  wat1,rs w e  mean t h e  wa te rs  o f  thc 
Uni t.!cl S t a t t  5 ,  i s  rncendi:d t o  draw uport t h e  f u l l  a u t h o r i t y  
o f  Con l r e s s  t o  rc;ulate commerc 3 -  The Corps was o r d e r e d  t o  
r . ~ d r ~ ! w  i t s  r t ? t l u l a i i o n s  so  as t o  r e a c h  tht: f u l l  e x t e n t  o f  t h e  
Ccnc,r+?ss i on21 ciurhor i t y  ove r  commerce as  i t a f f e c t s  water  
So t-n? krmy e n g i n e e r s  -- and h e r e  you have d 

c c n s e r v a t ' i u n i  s t *  e n v i  ronn.enta1 I s t  y roup  wh ich  i s  o r d i n a r i  l y  
f i  g h t i n 3  t h e  Ariiiy a n - j i n e e r s r  t r y i n q  t o  r e s t r i c t  t h e i r  
autl-$c,r i t y  dnd I<cc?p them o u t  ot -11 act2s -- l o s t  t h e  case, The 
hkDC Mon -- the Army <Jets t 3  qo  anywhere and c o n t r o l  
clredi,es, t i 11 s dntl dny thin41 1.0 tYlc sn1311 e s t  tr i b u t a r  ies.  
Tr,e i r c t l r r e n t  r e t j u l  a t  i on5 t u n l  \ .ss  t hey  have bc~en sul )ersedeJ 
s i n c c  Iavch   look#?(^^ may n o t  jc, ss  f a r  a s  t h e  C o u r t  ordered.  
r ~ \ ~ ? y  ;o up to t r i i t u t a r i ~ s  c a r r y  i r l ,  5 c u b i c  f e e t  per second 
o r  rrore, . ~n t !  ~ o n G s  o f  5 a c r e 5  -)r r,iDreo It seems t o  me t h a t  
that i s  d i s o b e d i e n c e  o f  t h e  C o u r ~  a r d e r -  They  s h o u l d  yo t o  
a l l  w a t e r -  They  s h o u l d  go t o  your  d r i n k i n q  f o u n t a i n s  o u t  
herc,  T h e i r  ret ;ul . j t ions d l  so i n c l u d e  any s t ream t h a t  i s 
usea t - 3  r jrcw c r o p s  t h a t  art? used i n  i n t e r s t a t ?  commerce. 
That c o u l t l  involvq? t h e  L o s t  R'iver o f  Idaho w h i c h  a r i s e s  i n  
IPaho and s i n k s  i n  Idaho, b u t  i t  does g r o 4  po ta toes .  O r  any 
s t r  ? d m  which  i s  used r e c r e d t i  orla1 l y  by p e o p l e  t r a v e l  1  i n g  
i n t e r s t a t e .  Tha t  i s  t h e  j u r i s d i c t i o n  o f  t h e  Corps o f  
Engineers,  It , ] s o  was overwhe lming t o  t h e  Corps o f  
Fnqineers.  They l i e c i d e d  t h a t  t h e y  would have t o  do i t  i n  
s tages  k i n d  o f  1 i k e  w e  a r e  d o i n q  r a c i a l  i n t e q r a t i o n t  a l l  
d e l  i b e r a t e  speed. They w o u l d  o i v  i de i t  i n t o  t h r e e  phases. 

?base one d i l l  c s s ~ . n t i a l l y  do what t h e y  have been 
d o i n g *  p r i n c i p a l  n a v i g d b l e  s t rems and t r i b u t a r i e s .  Phase 
t d o  r i l l  move i n t o  s m a l l c r  t r c - j u t a r i e s ~  P a s t  t h r e e  t h e y  
t r i l l  t r y  t o  move i n t o  the f u l ' l  e x t e n t  t h a t  t h e i r  r e g u l a t i o n s  
<:n to. T111.y ~ o u l  d do i t i 11  ?hrc-sc--y::<~r staqt!s. Thi s case 
rc r ,u l  t.e 1 t r l  t h e  Arrriy encji near5  I ldvinc) f a r  o r e d t e r  scope t o  
t t ~ e ' i r  o p c r d t i o n s ~  

That  i s p r o h a b l  y enough on nav i jab i 1  i t y r  i s n m t  i t ?  

~~~a~~-,~alt: d a s  t h c r a  t een  any c o u r t  case i n  Montana l i k e  



the  one dec ided i n  Iddho  and dash ington? 

A1 2-2: I n  r;ibugn VB K P ~  L ~ T  an 1895 case, t h e  i s sue  
i n v o l v e d  a c c r e t i o n s  a long  t h e  banks of  the I t i s s o u r i  f7 ivarr  a 
ndvi f ;able s t ream b y  whatever d e f i n i t i o n  you wish, Some* I 
would say, i n t r u d 2 r  Cdirk! dnd s t a r t e d  o c c u l y i  ng  t h i  s 
ir1creast.d 13ndr  accretion^ th. : t  the M i  ssour i K i  ver  had 
wash-?d uk>r Th? o r  i g i  n a l  1  and o%rler and t h i  s person who w d s  
a  s q u d t t e r  got i n t o  1  it i , a t i o n .  The case had t o  u s e  t h ~  
F t - d e r r ~ l  f f e f i n i t i o n  o f  n a v i * j s ~ . i l i t y  f o r  t i t l e ,  a l t h o ~ : t i  i n  
1594 t h a t  had n o t  r e a l  l y  been e s t s b l  i sheG- I t  1  so s d  i 11 
t h a t  t h e  l a n d  owner had t i t l e  t o  t h e  * c c r e t i o n  o r  i r ~ c r e ~ l s .  
o f  t h i s  l a n d  and the  i n r r u d e r  h=,d r19 r i l h t  th*.re. ; j t P a ~ . ~ =  
U1l-y a l s o  si3idr c u r i o u s 1  y *  t h a t  a1 thoucjh t h i  s  l a n d  i s  owned 
t o  1 ow water  mark by  the d d  j a c e n t  1 dnd ownt r r  i t i s  sub jv?c t 
tu th-? r i g h t s  o f  t h e  publ  i c  f o r  passaqp ,~nd nt9viqat,i 1  i t y  .mil 
s o  on over  t h ?  s t r i p  i n  quest ior l ,  

More s i q n i f i c a n t l y r  maybe* i s  t h e  c3se c f  p e r r p n  v. 
Suth6:rlan1Jr 3 1923 case. \ ,uther l  and t;ad +:one up t h e  
Missou r i  t o  t h e  l a n d  of  Hcr ron  a n d  5u the r l an t f  h,+d becn 
hunt-in:j and f  ishinr;  on He r rones  l a n i l  and a f i shcd  i n  3 

pond which i s  e n t i r e l y  s u r r o u n d ~ d  by Her rones  1 - ~ n d  ,jnd 
f i s h e d  i n  a  1 i t t l e  Crs? t3K on He r i aneb  land. I n  +?act-! o t  t h ~  
a1 l e  ' a t i o n s  o f  t h o  comp la i n t  i t  sl lciclcd t h a t  Sutht2r-1 ?ntl n i jd  
~ ~ C S P J S S F ? ~  or] t h e  up1 3nd- 5 0  c d s ~  i s  n o t  a n e d t  cas t  r 
Thr c o u r t  s a i d  t h a t  i t  kou l  d sce,n c l e a r  t h a t  a rnan h,ds no 
r i  ght. t o  f i str h!~ercl h e  h ~ s  no r i  ,,(it t o  be, So i t  i s tlc!ld 
u n i f o r m l y  t h a t  t i  pub1 i c  h + v e  no r i q h t  t-c f i sh i n  d 
nonnclrvi ?ab le  body o f  w ~ t e r r  ~; IP b e d  o f  which i s  owneti 
p r i v a t e l y -  That  i s  J & ~ ~ m . v ~ - L u ~ r l d - & r  7 4  i l i>r l t -  5 8 7 9  p. 
596, 1925. I t  i s  riot d we1 1-consitlerect cdse, 

Whdt happened i n  t h e  c a s ~  > r o c e d u r d l l  y *  I rtr l ink* i s  
impo r tan t -  Her run f i l e o  h i s  c o i i ~ p l a i n t  d l l e q i n q  a l l  t hese  
v a r i o u s  tresy-asses and t hey  ~ r 3 . r . ~  t r t l S + . ) i ~ S S ~ ? ~  on t h 2  f a s t  1 and 
i n  every  a1 l e g a t i o n  o f  the compl $ d i n t -  Su ther lano  dernurt.rl, 
tie t o l d  t h e  c o u r t  he would n o t  even itnsNt:r thdt d~ ,31c i in t i  f f  
h a u n e t  s t a t e d  a cause o f  a c t i o r l r  which was r i a i c u l o u s ,  The 
demur<? was o v e r r u l e d -  The Cour t  s a i d  t h a t  he had s ta ted a 
cause o f  ac t ion ,  Su the r l and  r e f u s e d  t o  answer and so he 
s u t f e r e d  judgement by d e f a u l t -  I n c r e d i b i l y ~  Su the r l dnd  
appealed. He d i d n e t  mdke any appearance i n  the Montana 
Supreme Cou r t *  bu t  he d i a  appebal and f i l e  3 vpry  s p a r s ?  
b r i e f -  t s s ~ ~ n t i a l  1 y t  i t  d l r n o b t  lookrtd c01 1 u ~ i  vd- bt!causi! 
t h ~ ~ r ~  w r 3 ~ ~ r i ~ t  dny f i g h t ,  Ther(. wds a p e r f e c t 1  y p o d  caclse 
of a c t i o n   stater^ d n ~ l  i t wds unnecessary f o r  t r l r A  c o u r t  Plr, 
d c c i  dt? ttlc i ssuc3 o f  t i  t l u  t o  th41 1 1 ~ 1 1  o r  r i  g h t  to , i s '  i n  wr? tc : r  
over  p r i v a t e 1  y 0wnz.d bedsr  Justice Wul lowdy c u n c u r r i n q  i n  
t h e  a f f i r m a n c e  o f  t h e  t r i a l  c o u r t  j u s t i c e  s a i d  t n a t  the 
appeal does n o t  r i i ~  r i t ser  i ous COIIS i c?erdt i on and .; hciul d btt 
disposed o f  summdr i l  yo That w.35  p d q e  b O 2 1  anid I th ink  that. 
was p robab l y  r i  ght. 

You migh t  cons ide r  wh.3t r i g h t s  i person  has on 3 

nonnaviqablr? lake. If you ouy y o u r s e l f  -1 1  i t t l e  sumijler 
c a b i n  on a l a k e  which i s  nonnav iqab le  f o r  t i t l e  purposes b u t  
i s  c e r t a i n l y  nav igab le  f o r  canoe ing o r  f i s h i n q  nrotor 
purposes- Do you t h i n k  t h a t  when you go t o  your summer 
c a b i n  t h a t  you can p a d d l e  your canoe around t h e  e n t i r e  lake 



i n  t h e  even ing .jnd e n j o y  it o r  do you t h i n k  t h a t  you a r e  
restricted t o  t h a t  1 i t t l e  b i t  o f  t h e  nonnav igab le  f o r  t i t l e  
l a ~ s  which i s  d i  r e c t l y  over your l a n d  ownersh ip t  and once 
you qet o f f  t h a t  you a r e  t r e s p a s s i  n.3 on somebody e l s e r s  
1 and? 

S a a t  Turrnirlif:: Su the r l  and says you a r e  t respass ing.  

A L . S L Q W :  The common law v i  .:M red11 y aevelapedt  n o t  from 
water law. but From r e a l  p r o p e r t y   la^. The o l d e r  cases t  
e s p e c i a l l y  f rom the Easi, adnere t o  a r e a l  p r o p e r t y  v iew 
tht3t i f  you own t h e  l a n d  then  you own e v e r y t h i n 9  a w n  under 
t?i~?f l d n d  and you own e v e r y t h i n i ]  e l se  up t o  t h e  sky and so 
~ < - , C : I  person c j  u~rr s d i i t t l e  p o r t i o n  o f  a 
nonn'iv i r j s h l e - f o r - t i  t l e  1 ak?. T h i s  doesnrt. makr? common sense 
r i  i s n r t  the  w. ,y  you would uncjcrstand. I t h i n k ,  what y o u  
c c ~ l  d do on  la^^. where you have d sunlrner cabin. 1 am n o t  
t i  avout  Flatt- lead Lake. It would have t o  be some 
r s l d t i v e l y  s r t a l l  l a k e  t h a t  doesne t  f i t  thc  Odnial  B a l l  
d c ~ f i n i  t i o n  o f  t r ade  ana t r a v e l  under o r d i n a r y  means o f  
cctrnrxer ca . 
C.omm~ncing w i t h  t h e  &g&ym H ~ Q L W  63 Mich igan case, 173 
Pior t iest  4P7t 1919, a common use r u l e  f o r  peop le  on  
non-nav i (]at 1 e 1 akes was es t  ab l  i sfled s t a t i n g  t h a t  you a l l  
have d inutual r i g h t  t o  t h e  s u r t a c e  o f  t h e  l a k e  even though 
you a l l  a c t u a l l y  o w n  t h e  bed o f  t h e  Idke. 

A s e r i e s  o f  i n t e r 2 s t i n j  cases Jrose o u t  o f  t h e  S t a t e  of 
Washi r~c~tont  s t a r t i  n<; w i t h  SXIWL'J v. J a w r  1955, on Enqel 
Lake. Them a r e s o r t  owner or1 t h i s  lake, which w ~ s  
n o n n ~ v i  j a h l  e f o r  t i t l e  purptjst:sr would r e n t  boa ts  and 
varirstls #:quipment LO ti-re general  ouo l  i c  to go o u t  and e n j o y  
t t - I ?  lCtk(?. App3rent l  y t hey  ti-,rec( Seer cans around and 
r ~ > l  i eved t h*:rnsc.~lv.~s on o t h e r  people 's  propc.!r ty and were 
p r e t t y  f i ~ u ~ h  J nuisfince. The Sui)reck> Cour t  o f  Washington d i d  
two  t h i nqs .  T h e y  dec la red  t h d t  Washington would f o l l o w  t h e  
cotr,~ncn use r u l e  t t d t  everybody r(no was r i p d r i a n  t o  t h a t  l a k e  
had t i . e  use o f  t h e  e n t i r 2  su r f i i c c  o f  t h e  l a k e  b u t  t h a t  these 
r i p - j r i a n  r i t 3h t s  c o u l d  be abuszd. They s a i d  t h i s  r e s o r t  
owner and h i s  ,,uests had abu,r?d it, and t hey  e n j o i n e d  hi in 
from l e a s i n  boats o r  h a v i n g  guests use t h e  l a k e  f o r  two 
years  o r  u n t i l  h:: c o u l d  ccjme up w i t h  d p l a n  f o r  c ~ n t r o l l  i n y  
tRc conduct  o f  h i s  guests-  

Ttler~ came & a t o n  v. S U f ; 4 :  i n 19bh i n  ~ a s h i n r j t o n .  The 
w3shindtcin F i  st1 and Garne Departrr~ent ttad acqui  r ed  access t o  
t h e  Fljantam Lakt: j u s t  o u t s i d e  S tac t le .  Then i t  p e r m i t t e d  
t h e  p u b l i c  t o  come and duck hun t  arid f i s n  and so on and 
1 anclodners conpl  d ined  about  abuses there.  T h e  Ldashi nq ton  
Supererne Cou r t  ac ted  s i m i l a r l y  i n  t b a t  case. I t  s a i d  that 
t!1#2 r iubl  i c  does have t h e  r i g h t  t o  t h e  e n t i r e  su r f ace  o f  t h e  
l d k t ? .  because i t  h,:s access t o  r h e  lake,  b u t  t h e y  a r e  makinq 
nu i  s~snces of themselves dnd t h e  F i  sh and G=jme i s  e n j o i n e d  
f roiri openinr] thdt ~3rt.a t o  t h e  oubl  i c  u n t i l  i t  comas up  w i t h  
A p l a n  f o r  rjropfar po l  i c i n y  and c o n t r o l  of  pub1 i c  use so thdt 
they  donet, make nu i sances o f  themselves. 

The s t r e n g t h  of t h e  i n t e r e s t  o f  t h e  v a r i o u s  landowners i n  
t h e u t i l i z a t i o n  o f  t h e  e n t i r e  s u r f a c e  o f  t h e  l a k e  was 



brough t  o u t  b e s t  i n  ~ ~ k - ~ ~ ~ ~ h r  d 19hH Wash i r l , ] ton cast?. 
I t  u d s  n s u i t  t o  e n j o i n  c o n s t r u c t i o n  of dn apartment 
b u i l d i n q  which would ex tend o u t  ovt:r l3ittt:r Lake i n  Seattle. 

"Pendina t r i d l  on t h e  m e r i t s t  defendants proceeded as 
r a p i d 1  y  as  p o s s i b l e  w i t h  c o n s t r u c t i o n  o f  apar tment  
number one and t h e  conc re te  s l a b  t o  suppor t  it. The 
s l a b  p r o j e c t s  130 f e e t  and i s  r7 f e e t  wide. Heneath it 
t h e  lake i s  f i l l e d  w i t h  d i r t  and p i l i n g s  o f  s t e e l  beams 
a r e  used t o  suppor t  it- The t r i a l  c o u r t  j r a n t e d  an 
i n j u n c t i o n  ,jnd ordered  t h e  removal of a l l  s t r u c t u r e s  
and f i l l s .  I n  a f f i r m i n g  t h a t  judgement and o rde r  t h e  
c o u r t  said,  * A l l  r i p a r i a n  owners a l o n g  t h e  shore o f  a 
n a t u r a l  nonnav iqab le  l a k ?  shore i n  common t h e  r i g h t  t o  
use t h e  e n t i  r e  s u r f a c e  o f  thts lake fo r  b o a t i n g *  
swimmingt f i s h i n g *  and o t h z r  s i m i l a r  r i p a r i a n  r i g h t s  so 
l ony  as t h e r e  i s  no unreasonable i n t e r f e r e n c e  of  t hese  
r i qh ts  by  o t h e r  r e s p e c t  i ve owners* ." 

S o  t h i s  f e l l o w  had t o  remove h i s  s l a b  and f i l l which 
p r o j a c t e d  1 3 0  f e e t  i n t o  t n e  l a k f s  and was 77 f e e t  wide dnd 
suppor ted b y  s t e e l  g i r de rs .  It ser?bns to me t h a t  the  n a t u r a l  
v iew  o f  ownership of  a  nonnav iydb le  l a k e  f o r  t i t l e  purposes 
i s  t h e  p e o p l e  would expec t  t o  h,dve t h e  use o f  t h e  err t  i rf? 
s u r f a c e  o f  t h e  lake. I ~ o u l a  dxpec t t  i f  a  c a s e  caifie b e f ~ r e  
t h e  Montana Supreme Cour t  tod,dyr t h a t  t h e  ,Yontana Sur~rerne 
c o u r t  would f o l l o w  t h e  State of  Washington and t h e  S t a t e  o f  
N o r t h  Dakota  antJ Wyoo~i  ngt  Idahot Oregont and Cal i f o r n  i a t  
A r i zona*  and New Mtixico as we1 l as the cases f rom t h e  01 3 
Ndrthwest:  Michicjdnt Minnesot,~, Ohio, M i ssou r i 0  I t h i n k  
that t h e  law i s  becominrj p r e t t y  c l e a r  i n  t h e  area -- f a r  
c l e a r e r  than when Her run  v. Sc~ the r l and  wnen it was scarce1 y 
cons idered  b u t  neve r the less  decide Rack i n  1924 o r  25. 

e : ghat  d i d  you say aoout  t n e  aoaridoninq 
o f  t he  k o r d  "nav iqab lem? 

81 Stuc:  I s a i d  t h a t  sOirle c o u r t s  a re  c,i,nply say in7 t h a t  wt? 

a r e n a t  y o i n g  t o  use t h e  wora wndv iqab le " -  We ~ J r o  qu inq  t o  
cOns i  f c r  wnether t h e  watr?r i s suscept i b l  t? t o  s u b s t a r ~ t i  (11 
pub1 i c  use0 I d o n a t  know t / r + t  i t  makes dny d i f f t + r e n c i ~  
whf*ttier you u s e  the kortf "ndvi  iid:llcm i n  .3 state s i n c e  ~ 3 s  
t h r h y  d i d  i n  P P ~ L G - , Y _ L , ~ ~ c ~  i n  C . 3 l i f o r n i a t  which I quoted 
from, and t h e  P i c 3 b o  L i v e s t o c k  czs+!. 

Q :  It seems t o  i n v o l v e  s c ~  much con fus ion  \lrr.j t h a t  i s  
t-,ec,~use o f  t t~esf:  d i f f e r e n t  v?eanings- Ierr, nok us i n  J 

navic:akril i t y  i n  t he  ti t l c  sense* a Federa l  conlnerce sr!nset 
and 3 s t a t e  c o n t r o l  of i t s  w l t e r  sense. I don't medn t h e  
same t h i n g  each t i m e -  30 t h d t  i s  a qood reason f o r  t r y i n i j  
t o  y e t  .3way f rcm it, 1 t h i nk .  [he re  i s  a reason f o r  s t ? y i n l q  
w i t h  i t and t h a t  i s  t h a t  peop le  a re  used t o  u s i n q  it. It i s  
harrc t o  break  a ha3b i to  

Thrb Yontana Code u s e d  t o  read  " t h e  a p p r o p r i a t i o n  must be f o r  
soml? use fu l  o r  ber1c.f i c i  a1 purpilst- a n d  whttn t h e  a t ~ p r o p r i  a t o r  
or  h i s  succt?ssor i n  i n t e r e s t  atl lntlons and ceases t o  user t h e  
water f o r  such purpose* t h e  r i q t i t  cl?dscst b u t  q t ~ c s t - i o n s  o f  



abandonment s h a l l  be quest ions o f  f a c t  and s h a l l  be 
determi fled as other  quest ions of  f act-ni 

S o  you can abandon your water r i g h t *  b u t  i t  i s  p r e t t y  hard 
f o r  son~ebody t o  prove t h a t  you l i d  it because a  person who 
a l l eues  abandonsent has t o  prove t h a t  you d i d  it because a  
persnrl who a l leges  abandonment has t o  prove t h a t  you 
abandoned and t h a t  you b a e d  t o  abandon your water r i g h t *  
Tndtes been near ly  impossible t o  prove i n  Montana, I t h i n k  
t h d t  perhaps v. S ~ & z ? - r  i s  an abandonment case. 
Thdtgs the one I t o l d  you aoout the  a p p r o p r i a t i o n  o f  a1 1  t h e  
wdter i s  !Jncle Leorgegs creek and then l a t e r  on why same 
people came i n  and ,jut i n  a b r i c k  f a c t o r y  and s t a r t e d  us iny  
15  inches o f  water and tn.! c o u r t  f i n a l l y  sail1 t h a t  the  
or i r l i  n#31 appropr ia to r  t h ~ ~ t  h i s  wclter r i ~ h t  Mas, i n e  c o u r t  
r t idn ' t  say t h a t  i t  had bt?un abandoned* b u t  I cannot 
r a t i o n a l  i z e  the  c a s e  i n  dny ati,t2r way sc) i t rndy be dn 
ao;ndonmcnt c d s e  i n  Montand. 

T ? c r ?  i s  a case c a l l e d  H=LyL H a l e  where a person had a  
water r i r j h t  ana he l e f t  t h e  s tat* :  and never came back* d i e a ~  
d i c?ng t  lex3vt? any h e i r s  o r  successorsT and t h e  c o u r t  s a i d  

t h e  water r i a h t  had been al3dnd0nedm That seanls a1 r i g h t  
u n t i l  you 13et techr j ica l  about it, and t h a t  i s  t h a t  the c o u r t  
h j s  a lkays  s a i d  t h d t  you have t~ p r w e  an a f f i r m a t i v e  i n t e n t  
t o  abandon: t h i s  guy wa; cl:?ad and coul d n g t  have had any 
i n t c - n t ,  

Abandonment i S ra i sed  i n  so many l a w s u i t s  i n  Montana because 
i t i s  an easy issuc t o  ra ise.  You c l a i m  t h a t  t h e  f e l l o w  had 
abandoned h i s  r i g h t *  therefore,  t he re  i s  more water t h e r e  
and  I ' v e  go t  a good appropr ia t ion9 b u t  i n  case a f t e r  case 
ths f  i s  thrown out an3 i t  i s  v i r t u a l l y  impossib le  t o  prove 
c 3 s e s  of abandonment- It has proved so i n  Montana* That 
s t a t u t e  was repealed by t he  1373 da ter  Use Act so t h a t  w e  no 
loneter w i 11 abandon undtir t h a t  s ta  t u t u *  he have rep1 aced 
i t  89-894 sdys, #'If an appropr i . j to r  ceases t o  use a1 1  o r  
p a r t  o f  h i s  a p p r o p r i a t i o n  r i g h t  w i t n  t h e  i n t e n t i o n  of w h o l l y  
or p a r t i < 3 l l y  abandoning t h e  r i g h t  o r  i f  he ceases us iny  h i s  
apyropr i a t i o n  r i  qt l t  accord ing t o  i t s  terms and c o n d i t i o n s  
w i t h  t h e  i n t e n t  i on  of n o t  comply i nq w i t h  those terms and 
c o n d i t i o n s *  t h e  a p p r o p r i d t i o n  r i g h t  s h a l l -  t o  t h a t  e x t e n t *  
be deemecj cons i !?ere4 abandoned and shal  l i m m e d i  a t e l  y 
expirew,. 

(That i s  e s s e n t i a l l y  t he  same a s  the s e c t i o n  w e  had b e f o r e  
1 W 3 )  

" ( 2 )  I f  an agpropr ia to r  ceases t o  use a l l  or p a r t  o f  
t h e  a p p r o p r i a t i o n  r i  sht or ceases us ing  h i  5 
approp r ia t i on  r i g h t  according t o  i t s  terms and 
c o n d i t i o n s  f o r  a pe r iod  c f  ten  (LO) successive years 
and therc? was r a t e r  a v a i l a b l e  for  t i i s  use* t h e r e  shal 't 
be a prima f ~ c i e  presumption t h a t  t h e  approp r ia to r  has 
absntloned h i s  r i g h t  i n  wholtb or  f o r  t he  p a r t  n o t  uscdrn 

T h a t  doesn't say t t ~ a t  if you tEuir't Use i t  f o r  t e n  years t h a t  
i t i s  au tomat i ca l l y  abandoned. It s d y s  t h a t  i f  you don't  
use it f o r  t e n  years and t h e  water was a v a i l a b l e r  t h a t  it 
c rea tss  a  pr i ma f a c i e  p resunpt i  on t h a t  you have abandoned 



your water  r i q h t -  That make; i t  a 1  i t t l e  e a s i e r  t o  provc? 
abandonment i f t h e r e  have beer) t e n  success i ve years o f  
nonuse when t h e  water  was a v a i l a b l e *  I don ' t  r e a l l y  t h i n k  
t h a t  makes a very  b i g  d i f f e r e n c e  i n  our water  1  aw- 

Paragraph 3: 

"Th is  s e c t i o n  does n o t  apply t o  e x i s t i n g  r i  j h t s  u n t i  1  
t h e y  have been determined i n  accordance w i t h  t h i s  a c t e n  

Hhat e x i s t i n g  r i g h t s  have been d t te r tn ined  i n  accordance w i t h  
t h i s  ac t?  Not  one i n  t n e  whole s t a t e  o f  Montana- 

Wc d r c  now a d j u d i c a t i n g  t h c  Powclcr K i v e r  and I d o n e t  know 
when t h a t  a d j u d i c a t i o n  w i  11 beco~ne f i n a l  b u t  when i t  does 
becorne f i n a l  9 t h e n  i t  ui  11 b:? p o s s i b l e  f o r  som.2 people  t o  
abandon t h e i r  water r i g h t s  on tnc Powder River .  They c a n e t  
d~ i t  now under t h i s  s t a t u t e  because t h e  r i g h t s  hdvene t  y e t  
been determined. They c a n e t  abandon them under e9-dOL 
because t h a t  has b e e n  repealed. K i j h t  now t h e r e  i s no 
s t d t u t e  i n  Montana a f f e c t i n g  ( a s  a  p r a c t i c a l  m a t t e r )  any 
e x i s t i n g  water  r i c j h t  i n  t h e  e n t i r e  s t a t e *  

That  concerns me a  1  i t t l e  i t  I w j s n g t  su re  t n a t  t h e  
L e g i s l a t u r e  in tended  t o  n o t  have any  l aw  of abandonment i n  
Montana and so I though t  t h a t  p robab l y  we would r e v e r t  t o  
th4: common 1  aw abandonment- 

I n  Corpus Jur i s  Secundumt a lec jd l  encyclopedia9 t h e  common 
law o f  abandonment i s  d e f i n e d  a5 f o l l o w s :  

''Abandonment o f  p r o p e r t y  o r  a r i g h t  i s  th,? v o l u n t d r y  
re l inqueshment  t h e r e o f  b j  i t s  owner o r  ho lder  w i t h  the 
i n t e n t i o n  of  t e r m i n a t i n g  h i  s owntzrshipr possession, and 
c o n t r o l  and w i t h o u t  v e s t i n q  ownership i n  any o t h e r  
per  son 

I d o n ' t  know b u t  I t h i n k  t h a t  t n a t  p robab ly  i s  tne I a n  o f  
abandonment i n  Nontana now t h a t  we knou we don' t  have any  
s t a t u t e  c o n t r o l 1  in:) i t o  

Aruqably. the L e g i s l a t u r e  in tended  t o  n o t  have any law o f  
abandonment and maybe t h a t  argunient w i l l  p r e v a i  1  i f a n y t h i n g  
ever  comes up. I suspect  i t i s  t h o  common law o f  
abartdonment b u t  1 d o n e t  know* w'hat do you t h i n k t  Gene? 

&iR3torTurn~lft: I would ac]reci- D o n e t  w e  hav-.! a b a s i c  
s t a t u t e  r e c o q n i z i n q  t h e  costmon l a w ?  

A1 St~na: Yes* I t h i n k  ne have i t  i n  our C o n s t i t u t i o n -  

& ~ W L Q L , I & . . ~ . R ~ ~ ~ :  T o  t a k e  t h e  o t h e r  view t h a t  t h e r e  i s  no 
law would be t o  l e a v e  a  h i a t u s  t h a t  j u s t  would n o t  b r  
r a t i o n a l  

Bl m: ldhat would you do i n  Head a g a i n s t  H a l e  where t h e  
guy goes o f f  t o  C a l i f o r n i a  and d i e s  and leaves  nobody? 

%naWr Tw-: Somebody must own t h a t  l a n d  even i f  t h e  
county  t o o k  if f o r  taxes. Wouldnmt they a c q u i r e  a l l  of t h e  



water r i g h t s  t h a t  went w i t h  i t ?  

AL-SLMC: But you are supposed t o  acqu i re  your water r i q h t  
i n  p r i v i t y  w i t h  t h e  p r i o r  cwntvr. 

S g G a ~ r  Irna59: Well 9 i f  t h e  county took it f o r  tdx i+st  
t h + ~ y  took eve ry th ing  he had- 

~~~~nn: C a l l  i t  appurtenant and acqui re a water r i g h t *  
too? I t 9 s  possiule.  

Sena&~r  T u n a e :  Somebody oMnaa t h a t  l a n d  even though he 
went  o f f  and d i  ed somewhere- 

82Sf;_onle: They m i  t2ht have a v o i d ~ d  the  abandonment t h i n g  i n  
t h a t  case i t s e l f .  There i s  a s t a t u t e  governing abandonment 
but i t o n l y  appl  i z s  t o  r i g h t s  t h a t  have been aetersni ned 
under t h e  1973 da ter  Use Act and t h e r e  a ren ' t  ~ n y  r i g h t s  
dctr?rmined y e t  unuer the  1973 W.3ter Use Act* We are  j u s t  
s t a r t i n q .  on t h e  Pouder R i v e r  now* There i s  no r i g h t  t o  
wF8ich t h i s  s t a t u t e  can apply. 

Gamn,&Q@&~: L!n t h a t  commi t t c ? t :  t h a t  restraped t h a t  1 aw 
and as i t was f i r s t  p repare , j~  the  water r i q ~ h t s  nere  
considered abandoned i f  they  hsdn9 t  been used f o r  t e n  years- 
The Sucllen o f  proof  was then upon the former owner- Some 
members wouldn9t  go f o r  t ha t ,  The burden o f  proof  was 
r~movod  fro31 t h e  former owner- I should p o i n t  ou t  t h a t  a t  
t h a t  t i m e  t h e  O~par tment  o f  W.ltura1 Resources had intended 
t o  ad jud i ca te  a l l  o f  these r i g h t s  lonq be fo re  now- So t h a t  
has sorne bear ing  on the  problem. 

A1 Stms: I s  there  any more t o  be s a i d  about i t  then? Hhat 
would you 1  i ke t o  t a l k  about next. Gn the  1  i s t  you had 
be fo re*  you have sale o r  lease of  w a t t r s r  r e y i o n a l  
au tho r i t y - -  and I ' m  n o t  sure what w e  ought t o  t a l k ' a b o u t  
t h a t  -- p r ~ f e r e n c e  systems* The 1967 Leg is la tu re ,  I 
be l i eve r  es tab l i shed  a water use p r i o r i t i e s  c o m m i t t e e  o f  the  
Hou!ie~ chairmaned by Georse Oarrow- I t s  charqe was t o  look 
i n t o  what p r i o r i t i c s  o r  preferences there  should be* Should 
domestic use have a p r i o r i t y  over agr icu1 t u r e ~  aqr i c u l  t u r e  
over min inq and mining over manufactur ing? That s o r t  o f  
t h i n g -  it brouqht o u t  c o n f l i c t s  among var ious  rey ions  o f  
the s t a t e  because i n  some o f  t h e  western p a r t s  o f  t h e  s t a t e  
r e c r e a t i o n  i s  a more impor tant  use than r e c r e a t i o n  i s  i n  
some o f  the  eastern p a r t s  of t h e  s t a t e -  so t h e  members of 
the committee found themselves i n  c o n f l i c t  w i t h  one another-  
They considered i t  t o  be a  very d i f f i c u l t  problem and a 
p o l i t i c a l l y  s e n s i t i v e  one and perhaps an u n p r o f i t a b l e  one t o  
t r y  t o  e s t a b l i s h  a s ta tw ide  system o f  preferences, 

Some o ther  s ta tes  nave systems of preferences, Texas has a 
1  i s t  o f  e i g h t  of  them* and I can't r e c o l l e c t  what o ther  
sti l t-es do h a v ~  preferer lces* Cur ious ly  the  preferences have 
n o t  been implemented i n  those s t a t e s -  I t  c a r r i e s  w i t h  it a 
connota t ion  t h a t  i f  you a r e  us in \ j  water fo r  a lower purpose* 
an i n f e r i o r  purposer and I wdnt t o  use water and I have a 
h i y h ~ r  p r i o r i t y  purpose9 t h a t  I tiave t h e  preference t o  the  
w,jter. Qur l e g i s l a t u r e  h a s  declared t h a t  my use i s  more i n  
the  p u b l i c  i n t e r e s t  than your use so I can take  your water 



r i g h t .  That  cou ld  e i t h e r  bd by s imp l y  i s s u i n g  p e r m i t s r  
c o n d i t i o n a l  upon no one subsequc:ntl y w i s h i  nq t o  use t h e  
water f o r  h i g h e r  purpose, i n  which case your r i q h t  
t e r r n i n a t e s ~  Th i s  would rje a c o ~ ~ d i t i o n  i n  your p e r m i t  and 
you would cjct rio cornpensatiorir I woulcj t h i nk .  under t h a t  
s o r t  of  a c o n d i t i o n a l  wdter  r i q h t o  O r  i t  c o u l d  be one t h a t  
t i le  p r e f e r r e d  r i c ~ h t  has t h e  r i g h t  o f  condemnation o f  t h e  
i n f e r i o r  r i g h t .  I n  t h e  s t a t e s  t h d t  have pre ferences,  t h e y  
haven't  been exerc ised  i n  t h a t  way. The changes o f  use o f  
water by compuls ion have al inost  a l l  been c i t y  o f  such a n d  
such versus S m i t h *  etc.9 where t h e  munic i  p a l  i t y  needs t h e  
water supp ly  and has n o t  condemned under t h e  p re fe rence  
system s e t  up i n  t h e  water  code b u t  has condemned under the  
code c f  c i v i l  p rocedure i n  the o r d i n a r y  condemnation 
p r o v i s i o n s  o f  t h e  s ta tu tes .  Lo t h e y  a ren ' t  even u s i n y  t h e  
p re fe rence  p r i o r i t y  which t h e y  nave i n  t h e i r  s t a tu te .  

I t h i n k  t h a t  if you want t o  get i n t o  t h e  d e s i r a b i l i t y  o f  
e s t ~ b l i s h i n g  a p re fe rence  systeni dnd the procedurv  by  which 
i t  workst  you're qo inq  t o  have t o  q i v e  a good dedl o f  t i m e  
t o  i t *  I t h i n k  I would s t a r t  o u t  w i t h  thn q u e s t i o n  of  why 
do you need it. I f  you can ' t  answer t h a t  q u e s t i o n  o f  why (lo 
you need i t. 

&mm- Ju-: Woul d n ' t  any j.,ref t:renct* sys tern have t o  Dt-? 
pos t  a d j u d i c a t i o n  under t h e  1973 d c t  u n l e s s  you  ant t h ~  
cc~ndemna t i on? 

A 1  S t p n g :  You cdn 40 by condel.~not i onm I don* t sr3e now you 
c o u l d  do i t  by conf i s s a t i c n  c x c e i ~ t  w i t h  r espec t  t o  
subsequent1 y  issued yernii t s  -- c o r l d i t i o n a l  permi t s r  

For ~ x a m p l e t  someone wdnts to c o n s t r u c t  d h i  jkway dnd he i s  
go ing  t o  need t o  t d k e  water o u t  c f  C) creek. f o r  thb? n e x t  -- 
we1 1 T i f he i s go ing  t o  do it on sornepl ace 1  i h e  t:lri t Lookout 
Passr he i s  go inq  t o  n?ed water f o r  50 years  t o  c o n s t r u c t  a 
hit;hway. You coula a t  l e a s t  i s s u e  hini  a water r i  grit ~ r n i c t l  
was temporary ana t h a t  h i s  ~ d t e r  r i q h t  would e x p i r e  wheo 
c o n s t r u c t i o n  ceased* 13rr we can ( j i v e  you a year and a h a l f  
water r i q h t  and you car1 appl  y f o r  an ex tens ion  i f nettdcd,  
T h i s  i s  .3 t 2 rm inab le  water  r i q h t  2nd I t h i n k  t h a t  i t  i s  
p e r m i s s i b l e  f o r  the l r q i  s l a t u r e  t o  ~3u t t i o r iZe  t h e  d ~ p 3 r t ~ 1 c n t  
t o  i ssue -- i t s l  r t ~ d d y  has dut )~Or  i zed  the  d r p  3rtment t o  
i ssue  temporary water  r i g h t s  -- b u t  you c o u l d  a l s o  i s sue  a 
c o n d i t i o n a l  one basf?d on pref4.rerrc.e~ i n  t h e  use of w 3 t r r -  
We t h i n k  t h a t  t h i s  i s  a rvorcl v a l u a b l e  use than  t h j t  and so 
i f  scrnebody e l s e  comes ~3 lon9  w i t h  a h i  cjher user t h e n  yours  
tf r m i n a t e s ~  You cou ld  do th.3t. I t  ~ o u l  J make a l o t  o f  
p e o p l n  va30 

f & g . l X S e a t a L i v e - ~ :  Your sayisit; t h a t  i f  t h e  p re fe rence  can 
chdn(:et t h e  p r i o r i t y  can change. 

A1 Stme: Yes. 

5mdl;or 1 u r Q . a ~ :  What do you t r l ink  about  whether wc nezd i t  
o r  n o t ?  

Aim: I can ' t  see dny good u s e  i n  i t. I can see  a l o t  
of t roub le .  



l & p ~ e m m v e  &ad-: A19 I r e a l l y  agree w i t h  you hav ing  
r u n  i n t o  q u i t e  a  b i t  o f  t r o u b l e  a y s e l f  on t ha t .  I t h i n k  
t h a t  t h e  o n l y  reason we m igh t  nave needed i t  here b e f o r e  i s  
because o f  t h e  r e s e r v a t i o n s  on t h e  Yellowstone. 

U S ~ Q ~ :  We have a  p re fe rence  i n  t h a t  we have downgraded 
cD3nyes t o  i n d u s t r i a l  use and i n d u s t r i a l  appropr i  a t i o n  o f  
water i n  t 9 r  Ye1 lowstone dasin. 

6 g ~ p t a t i ~ ~ ~ ~ :  Therc a r e  r e a l l y  two k i n d s  o f  
preferences.  One whcrc you say  you a r e  go ing  t o  p r e f e r  some 
r i q h t s  over others. Then t h e r e  i s  one whsri? you say t h a t  i f  
t h e r e  i s  shor taqv you a r e  go i  ncj t o  c u t  o f f  c e r t a i n  r i g n t s  
sooner than you c u t  o f f  others.  It seems t o  me  t h a t  you 
s t i l l  need some pre fe rences  f o r  t h a t  1  d t t c r  s i t u a t i o n  where 
i f  you nave . I  zevere d rough t  you a r e  qo inq  t o  have t o  make 
chv ices. 

A1 SQm: U n i t 1  w e  have to, I wou ldne t  abandon t h e  
a p p r o 2 r i a t i o n  system -- f i r s t  i n  t i m e r  f i r s t  i n  r i g h t .  We 
may come t o  a  s i t u a t i o n  where t h e r e  i s  a neea f o r  water  f o r  
a h o s p i t a l  f o r  o p e r d t i o n  o f  k idney  t r a n s p l a n t  machines o r  
sorncthing dnd t n a t  w e  w i l l  c j iv2 t hen  water  even though i t  
c u t s  n u t  an e a r l y  i r r i g a t i o n  use o r  something. U n t i l  w e  g e t  
t o  t h e  p o i n t  where we r e a l l y  se-! a s t r o n g  p u b l i c  i n t e r e s t  i n  
t h i s  o u t  o f  t inre p r i o r i t y ,  I d o n e t  know why we c a n e t  
con t i nue  t o  opera te  i n  f i r s t  i n  time, f i r s t  i n  r i g h t .  

Mind youp we a l s o  have t h e  aachanism o f  change of use o f  
water so t h a t  t h e  h o s p i t a l  can go o u t  and buy a water  r i g h t  
i f  i t  i s  v a l u a b l e  enough -- buy dn 2 a r l y  water  r i g h t  t h e  way 
a c i t y  l ~ o e s  o u t  and condernris an e a r l y  water r i g h t  f o r  
mun i c i pa l  water  supp ly-  He a r e  n o t  f r o z e n  t h a t  we c a n e t  p u t  
tfre water t o  bet t tz r  pub l  i c  uses. I f  i t  i s  a b e t t e r  pub l  i c  
use i t  w i  11  be more v a l u a b l e  t o  t he  purchaser than i t  i s  t o  
t h e  s e l l e r  and it w i l l  be  t r a n s f e r r e d  v o l u n t a r i l y .  

S f u a ~ ~ d w h n :  why c o u l d n s t  the i n d u s t r i a l  peop le  y o  i n  
and buy a l l  t h e  f i r s t  i n  t ime, f i r s t  i n  r i n h t ?  

ALLUw: They can under our  system except  f o r  t h e  
morator ium w e  have r i g h t  nou. 

& ~ g r r s m t a t i v e  S u :  That  i s i . l s t  do ing  t o  h o l d  t r u e  1 i k e  
i n  a c u r r e n t  s i t u a t i o n  i n  C a l i f o r n i a  where t hey  have, as I 
read i t  anyway9 taken  an e a r l y  r i g h t  and b a s i c a l l y  
d i s r e q ~ r d e d  it f o r  a l a t e r  r i q h t  j u s t  i n  a g r i c u l t u r e .  For 
exctr:!ple9 the f r u i t  t rees.  As I unders tand it t h e y  have 
a c t ~ a l  l y  t aken  someone who has a l e t t u c e  c r o p  and t h e y  arc> 
c l o s i n g  t h e i r  d b i l i t y  t o  use t h e i r  p r i o r  a p p r o p r i a t e d  water  
and d i r e c t e d  t h a t  water  t o  be used i n  t h e  f r u i t  t r e e  a rea  of 
a!,r i c u l  t t ~ r e  because the publ  i c  i n t e r e s t  is i n  m a i n t a i n i  ny 
t h e  o r cha rd  as opposed t o  an  annual c r o p  t h a t  can be e a s i l y  
p lanted.  

uw:  I t h i n k  you 2 r e  co r rec t .  I t h i n k  t h a t  i s  what i s  
happening i n  t h e  drou.,ht i n  C a l i f o r n i a .  I a l s o  t h i n k  i t  
should  hdppen that t h e  c r o p  t h a t  t a k e s  y*?ars t o  deve lop 
should be savecf and sorr~ehow d i s a s t e r  r e 1  i e f  shou ld  be g i v e n  
t o  those who won't ( j e t  t h e i r  water. I d o n e t  know whether it 



i s  br?inq done on a v o l u n t a r y  basi  s  by j u s t  repayinca them, 

Smat~xGalf:  I t h i n k  maybe youove made one 1  i t t l e  
m i  sstatementp Protessor. I don' t  t h i n k  t h e s e  water r i r j h t s  
are a v a i l  a b l e  f o r  s a l e  w i  t h o u t  t h e  Department of Hesourccos 
p e r a i  s s  ion, 

A1 S m :  That 's t r u e  b u t  t h e  code d i r e c t s  them t o  approve 
t he  sale, "An a p p r o p r i a t o r  may n o t  change t h e  p l a c e  o f  
d i v e r s i o n *  purpose of use or  p l ace  of s t o rage  except  as 
p e r m i t t e d  under t h i s  s e c t i o n  and approved b y  t h e  
depdrtmentww 

I t h i n k  p robab ly  the n e x t  code s e c t i o n  i s  t h e  t r a n s f e r -  

"The r i  y h t  t o  use water under a p e r m i t  o r  c e r t i f  i c d t e  
o t  water  r i g h t  s h a l l  pass w i t h  t n e  conveyance o f  t h e  
l a n d  o r  t r a n s f e r  by o p e r a t i o n  o f  law u n l e s s  
s p e c i f i c a l l y  exempted theretrom. A l l  t r a n s f e r s  o f  
i n t e r e s t  i n  a p p r o p r i a t i o n  r i ?h t  s h a l l  he w i  t h o u t  l o s s  
o f  p r i o r i t y -  The person r e c e i v i n g  t h e  a p p r o p r i a t i o n  
i n t e r e s t  s h a l l  f i l e  w i t h  t h e  department n o t i c e  o f  t h e  
t r a n s f e r  on a form p r e s c r i b e d  by t h e  department, An 
a p p r o p r i a t o r  may n o t  sev t  r 1  o r  any p a r t  o f  an 
a p p r o p r i a t i o n  r i q h t  f r om t h e  l a n d  t o  whicn i t  i s 
appur tenant  o r  sel l t h e  appropr i  a t i o n  r i g h t  f o r  o t i l e r  
purposes o r  t o  o t h c r  lands  o r  make t h e  a p p r o p r i a t i o n  
r i q h t  a p p u r t ~ n a n t  t o  o t h e r  1  ands w i  t f l ou t  ob ta  i n i  n : ~  
p r  i o r  approva l  f rom t h e  department. The Cepar tment 
s h a l l  approve t h e  proposed chang? i f  i t  determines t h a t  
t h e  proposed change w i l l  n o t  adve rse l y  a f f e c t  t h e  
r i q h t s  o f  o t h e r  persons, 1 t t h e  department determi  nes 
t h a t  t h e  change migh t  adve rse l y  a f f e c t  t h e  r i g h t  o f  
o t h e r  persons*  n o t i c e  of tilt g,ropos~?rl change s h ~ l l  b e  
g i ven  i n  accordance w i t t >  dF.1 a n d  .3 person can o b j e c t  
and t h e y  may have a hedr in t i  on i tees 

S s n a t ~ ~ m a :  That  requ i r a s  t h e  dspartrnent t o  j u s t i f y  
i t s  p o s i t i o n -  

A l A f n e r : :  It has t o  f i n a  t h a t  i t  w i l l  adve rse l y  a f f e c t  t t l ~  
r i c ; h t s  o f  o ther  persons and t h a t  would be* f o r  example9 
where o ther  persons . j r e  deper~dant upon t h e  r e t u r n  f lowm 
(mnd.Yr&el) Th is  i s  a c o d i f  i ca t i c rn  o f  t h e  p r i o r  I . l w  i n  
Montaria. 

%n;Zt~r U s :  Hay I r ead  one rriore parsgraph? 

"An a p p r o p r i a t o r  o f  more th'n f i f t c e n  (15) c u b i c  f e e t  
?er  second may n o t  cha37ge t n e  purpose o f  u s e  o f  dn 
a p p r o p r i a t i o n  r i g h t  f rom j n  a g r i c u l t u r a l  use t o  dn 
i n j u s t r  i a1 use," 

That  nou ld  a l lnost  p r o h i b i t  i n d u s t r y  frosrr buy ing  an 
a q r i c u l t u r a l  r i g h t 9  wotl l(:not i t? 

fiSLQne: I t h i n k  so. For the t ime  being. 

B e p r ~ ~ y g J , ~ i ~ z :  When I hear you read  t h a t  s t a t u t e *  
I n o t i c e  somethinq t h a t  makes m 2  wonder whether i t r e a l  1 y i 5 



q u i t e  t h c  same 3s t h e  p r i o r  Taw because it doesn' t  say t h a t  
i t cdn't. adverse1 y a f f e c t  t he  r i q h t  o f  anyone e l s e  who owns 
a wdtcr  r i q h t e  I t says i t  can't  adverse ly  a f f e c t  t h e  r i g h t s  
o f  any o t h e r  person. That  i s  cons ide rab l y  broader  because 
tl'lerr you d r e  t a l k i n g  about  any d v e r s e  a f f e c t  on  any person*  
For exarnplcl* l e t ' s  say t h a t  someone l i k e s  t o  use a s t ream 
f o r  f ish inr j .  Tncy don' t  own a ~ a t e r  r i q h t .  That c o u l d  
c e r t a i n l y  aaverse ly  a f f e c t  them so it i s  q u i t e  a  b i t  b roader  
t h a n  someone adverse ly  a f f e c t e d  because t hey  own a water  
r i  y h t  down strec3m, 

u 2 - g :  3 u t  that. i s  c o n s i s t e n t  ~ i t h  ou r  p r i o r  S t a t u t e  
which s a i d  t h a t :  

T h e  peFson e n t i t l e d  t o  the! use of water  may change t h e  
p l a c e  o f  d i v e r s i o n  i f  o t h e r s  a r e  n o t  the reby  i n j u r e d - "  

$9 I 'don't t h i n k  i t  i s  a r ~ y  nrodder. T h a t  was repealed i n  
1377r 

&4fesgn&Sive U l a m k s :  I w w l d  say t h a t  t h a t  was b e f o r e  
t h e  day  of the  l a w s u i t  b y  spcc i  r l  i n t e r e s t  groups. 

& L ~ Q ~ G :  Y e s ,  b u t  t h a t  statute: would be j u s t  as u s a b l e  f o r  
that p u r p o s c ~  I t h i nk .  

1 :  L e t ' s  h a v e  you t a l k  about  l e a s i n g  of 
wat2r r  

A3W: I t h i n k  t h a t  I w i l l  u t i l i z e  my prepared m a t e r i a l  
because it  ill save you t i m e .  

I ( ;u~ss t h i s  i s sue  o f  chan je  o f  use t i e s  i n  w i t h  sale, 
12+aset and t h a t  s o r t  o f  th ing .  Perhaps I w i l l  s t a r t  o u t  
~i t h  what I had p r e v i o u s l y  9reparZd on change sf use and 
t hen  qo i n t o  t h a t  wh ich i s  a p p r o p r i a t e  t o  you- 

I 

E9-do31 ( t h a t ' s  t h a t  statute t t i a t  I read  t b a t  i s  pre-1973) 
p e r m i t t e d  chanljes i n  t h e  p o i n t  o f  d i v e r s i o n *  p l a c e  and 
purpose of use* so l o n f j  as i t  caused no i n j u r y  t o  o thers .  
Many cases  have been concerned w i t h  s u c t ~  changes and they 
have g i v e n  t h e  s t a t u t e  s t r a i  sh t - t o rwa rd  cons t ruc t i on .  

Probably  t h e  l a s t  case t o  be decided under t h a t  s t a t u t e *  
which was repea led  i n  19739 w a s m o m a s ~ _ v , H a r v e v t  164 
Mont. 1331 19749 dec ided under pre- I973 law*  Thompson owned 
e a r l y  decreed r i g h t s  t o  125 inches f rom Oeep Creek near  
Townsendt w i t h  a h i c h  he i r r i b r 2 t e d  8 0  acres. He sought i n  
t h i s  a c t i o n  t o  change t h e  chanclc' o f  d i v e r s i o n  o f  75 inches  4 
1/2 m i l e s  upstream on Oeep Creek t o  i r r i g a t e  80 more acres. 
Defenaants had i n f e r i  o r  r i  j h t s  and were upstream. They  
ob ta ined  t h e i r  water  by means o f  an exchange. They 
purchased water  from the s t a t e *  s Hi ssou r i  -Broadwater cana l  
which s u p p l i e d  Thompson. Then t h e y  t o o k  t h e  Deep Creek 
wdter f o r  themselves. If Thdmpsonqs d i v e r s i o n  were moved 
upstream* he c o u l d  no longer  be s u p p l i e d  from t h e  
Missour i -Broadwater  Canal and so the defendant 's  i n f e r i o r  
watf:r r i g h t s  would have t o  g i v e  way t o  supp ly  h i s  s e n i o r  
r i g h t  to Deep Creek. The c o u r t  found t h a t  such a  change 
would be u n f a i r  t o  t h e  j u n i o r  a p p r o p r i d t o r s  and den ied  



Thcmpson t h e  r i g h t  t o  chan9e. 

F requen t l y  t n e  chdnge i n  p l ace  o f  use r e s u l t s  from a c i t y  
purchas ing  water r i g h t s  t o  t r a n s p o r t  t h e  water o u t  of the 
water shed f o r  munic i p d l  purposc?s, Except f o r  t he  p o s s i b l e  
eminent domain e lement*  t h e  f a c t  t h a t  i t  i s  a c i t y  makes no 
l e g d l  d i f f e r e n c e -  The b i  ygest  prob lem i n  t h e  d e p r i v a t i o n  o f  
o t h e r  user 's  r i g h t s  i s  t h e  d e p r i v a t i o n  of  o the r  use r ' s  
r i g h t s  t o  r e t u r n  flow. Gene ra l l y *  such a purchaser can 
on1 y remove t h e  amount o f  i d a t e r  which h i  s  i1redec2ssor 
consumedr as i n  t h i s  f 3 r e t . m L J - t  Skalkaho Creek, case 
here. I f  t h e r e  wds p r e v i o u s l y  a 50  pe rcen t  r e t u r n  f l o w  t h e n  
on1 y 50 pe rcen t  o f  t h e  purchase r  i gh t  can be taken-  

I n  imhm,DitCbn.sl Hatfr  Com@fiv v -  61edUy~ 19r?9* t h e  C i  t y  
o f  Helena was p e r m i t t e d  t o  t a k e  i t s  purchased water which 
had been used o u t  c f  the watersned f o r  p l a c e r  mining o u t  (lot 

p e r m i t t e d  t o  t a k e  i t s  pwrchdsecl l ~ g r i c u l t u r a l  water r i:;!ht o u t  
o f  t h e  watershed- 

l X e e k v ~ ~ z , m a . a o ~  i;fiSeLYz,l!hyd, and .? v- C i t y o f  
Helena* a r e  t o  t h e  same e f f e c t -  &mogeyrA~=~  which was 
p r e v i o u s l y  d i  scussedt i s  mar? r e s t r i c t i v e ,  The purchaser  
woula have t o  conform h i s  t a k i n g  o f  water t o  t h e  p a t t e r n  
e s t a b l i s h e d  by h i s  g r a n t o r s m  uses and purposes. 



The 1 9 7 3  Water Use Act, 8 9 - 8 9 2 9  cdn t i nues  t h e  p o l i c y  o f  t h e  
r e  s tac t i on *  115-803, o n l y  )addin$; t h a t  ny change nus t  have 
t h e  , ~ p $ r o v a l  o f  t h e  Oepartment o f  N a t u r a l  Resources and 
Cons3rvat ion. I t i s  b e l i e v e d  t h a t  t h e  case law developed 
und2r t h e  p r i o r  code s e c t i o n  rGmains appl i c a b l e  t o  t h e  new 
s % t i  on an0 I should  have added t h a t  subparagraph wnich says 
t h a t  t h 2 r e  i s  a r e s t r i c t i o n  w i t h  r e s p e c t  t o  s a l e  For 
i n u u s t r  i a l  purpose. T h i s  ded l  s  w i t h  developed w j t e r .  H e  
w i  1 1 t ~ l  k auout th ' i t  now. 

~~~srsloslnm~-hransf~r-~_y~~~~rn~~ I t i c  1  2 a r  
t h a t  one may a p p r o p r i a t e  water f o r  t h e  purpose o f  d e l i v e r i n g  
i t  t o  o t h e r s  as  i n  t h e  case o f  t h e  d i t c h  companiesr 
i r r  i q a t i o n  2nd conse rva t i on  d i s t r i c t s ,  dnd o t h c r  s e r v i c e  
o r 2 d n i z a t i o n s  and a s s o c i d t i o r ~ s .  R-C.M. 89-82.3 - 826  and 
89-367, D a i l e v  v. Tintin;= j n d  U g d o c k  v. Greayc:~. 

If one tias an o r d i n a r y  appropr i a t i o n r  o rd i r i a r y  a ~r i c u l t u r a l  
o r  i r d u s t r i a l  aGpropriat. ion9 which i s  excess ive t.0 i t s  
c u r r e n t  n e e d s ~  he must have t11c: water i n  t h e  s t r e ~ m  f o r  
o t h c r  appr3pr ia tor -s  o r  r e t u r n  i t  t o  t n e  strean! For them. 
Jus t  t a k e  a s  much as you need. k.C.Mm 89-2059 G a l w ~ a  
&&ql tr3r 1 u  c ke r v . Vl i s  s ~ h . ~ h t _ a - ~ t i ~ i ~ u d y - G P ~ r  Brmnr?n 
I \ L L & ~ ~ ~ L *  

I n  Lh.ixlorh_y~-ygs t h e  c o u r t  found t h j t  s i n c e  it was 
i ncons i  s t e n t  f o r  an aqr i c u l  t u rd1  d p p r o p r i a t o r  t o  s e l l  o r  
l ease  wdter, which t h i s  onr was t lo iny  b y  p e r m i t t i n g  t h e  
res idamts o f  K3dersbur j  t o  durchase water  from itr t h e  
b p p r o ? r i a t o r  h a d  t o  become a  pub1 i c  u t i l  i t y r  p o s s i b l y  under 
t h e  j u r i s d i c t i o n  o f  t h e  P u ~ l i c  Se rv i ce  Commission and 
r e q u i r e d  t o  c o n t i n u e  s e r v i c i n g  tns  r e s i d e n t s  of Radersburg. 

For an r;xplanation of  t h e  e f f e c t  dnd i n t e r p r e t a t i o n  o f  
RoCoIIIo 89-823 - 826, c o n s i s t e n t  w i t h  t h e  fore yo in^, see W k  
Creek D i t a  and F l u m e  Co@@anv vLkljJJ-=r 33 Hont. 243, &;PI 
263-2649 1933. That d e a l s  w i t h  l ease  o r  temporary t r a n s f e r -  
The / ; i s t  o f  i t  i s  t h a t  yod can be a  p u b l i c  s e r v i c e  
c o r p u r d t i o n  o r  ~ s s o c i a t i o n  9r even a  pub1 i c  s e r v i c e  
i n d i v i d u a l  and a p p r o p r i a t e  wdter  f3r t h e  purpose o f  
d i s t r i t 3 u t i n ~ - )  and s e l l  in,,,, b u t  i t  you a r e  a p p r o p r i a t i n q  i t 
fo r  t h e  purpose o f  i r r i c , a t i n y  t h i s  acreage hero, t hen  t h a t  
i s  t h z  purpose of your a p p r o p r i a t i o n  and i f  you d o n e t  need 
i t  For t h i  sr you have t o  I r z . 3 ~ 2  i t  i n  t h e  stream f o r  o t h e r  
V T ' O I , ~  C r  

With r e s p e c t  t o  the s a l e  of a h h t e r  r i q h t t  w e  j u s t  ( j o t  
th rough  d i s c u s s i n q  that .  You c o u l d  s e l l  a water  r i g h t  under 
our p r i o r  code p r i n c i p a l l y  oy case I a n  b u t  a l s o  suppor ted b y  
s t a t u t e .  You c o u l d  s i m ~ l y  s e l l  your water r i q h t .  
O r d i n a r i l y ,  a water r i g h t  qoes d i  t h  t h e  l a n d  cons idered  t o  
be appur tenan t  and i f you s & l l  your r e a l  p r o p e r t y  which i s  
i r r i q a t e d  t .nen t he  water r i g h t  * r i l l  a u t o m a t i c a l l y  go w i t h  
t n e  deed w i t h o u t  you sdy ing  so- You can w i t h h o l d  i t  -- 
rese rve  i t  from t h e  deed -- and s e l l  t h e  1dnd w i t h o u t  t h e  
water  i n  whicn Case i f  you a ren ' t  a p p l y i n g  f o r  some o t h e r  
purpose* I guess you become 3 "wa lk ing  water  r i g h t n *  I hope 
i t ' s  c j l l e d  an edsernent i n  tjross. I t  means t h a t  i t i s  



B Q - U :  tiow do w e  ever  reconc i  l e  t h d t  w i t h  t h e  b a s i c  
ph i l osophy  t h a t  i t  i s  a b e n e f i c i a l  use and a pub1 i c  
commodity? 

A1 St-: I suppose i t  r e s u l t s  i n  a t h r e a t  t o  subsequent 
development on t h e  s t ream t n a t  t h i s  person who has t h i  s 
water r i g h t  i n  g ross*  which means t h a t  he has no p l a c e  t o  
use it and t h e  water  i s  a v a i l a b l e  f o r  use b y  others,  I f  
o t h e r s  come i n  and deve lop t h e i r  water*  t h i s  person may buy 
some 1 and  where he can now once aga in  make use o f  t h e  
water. It seems t o  rne t h a t  i t  i s  a r a r e  s i t u a t i o n  t h a t  we 
are  t a l k i n g  about, He do have some cases i n  c o u r t  t n d t  you 
can hdva a water  r i g h t  i n  gross. I can see some p r a c t i c a l  
purposes i n  p e r m i t t i n g  it. I n i q h t  p l a n  t o  buy some l a n d  
dawnstreain on L o l o  Creek dnd hdvt? di water  r i g h t  u,,strearn on 
Lo19 Creek and dec ide  t h a t  s i n c "  I have\ an e a r l y  water  r i g h t  
upstredint t o  s e l l  t h e  l a n d  but r ese rve  t h e  water  r i  y n t t  and 
then a c q u i r e  t h i s  1 and downstrt:am which has an  i n f . - . r i o r  
water r i q h t  and app l y  my s u p e r i o r  water  r i  j h t  t o  i tt t r y i n g  
t o  inakc- a l lowance  f o r  what e f f e c t  t n a t  trtight have on o t h e r  
water use rs -  

. -: What i f  you j u s t  t a k e  i t  f rom t h e  p o s i t i o n r  
thoucjht t h a t  youqve used it f o r  benef i c i d l  use a1 1 these 
ycc rs  and you a re  j u s t  o f f e r e d  a t o n  o f  money t o  s e l l  it, 
Could you s e l l  i t? 

.A1 5-s: That i s  c o n s i s t e n t  ~ i t n  making t h e  h i g h e s t  and 
b e s t  use o f  our  water, because t n e  reason you were o f f e r e d  a 
t o n  o f  money tc3 s e l l  i t  i s  atscause someone e l s e  can make 
q r e a t e r  and more economic use o f  t h e  water*  

: It appears t o  me t o  be i n  d i r e c t  co r l f l  i c t  w i t h  
t h e  ph i l osophy  t h a t  the water i s  a p r i v i l e d g e d  use of  a 
p u b l i c  cou~ood i t y  r a t h e r  t h a n  a p r i v a t e  p i e c e  o f  ownership, 

A1 Sum: You a r e  i n  ai)ree;4r+?nt w i t h  J u s t i c e  Gal loday i n  
AJJm v. e i c  i n  19h9  t lontdna R e p o r t s ~  who s d i d  t h a t  tle 
thou!jht t h a t  a person ought n o t  be a b l e  t o  s o l  1 a Hater  
r i q h t -  It i s  pub1 i c  p r o p e r t y  dnd thdt i f  t h e r e  i s  '3 s a l e  
that s h o u l d  be cons idered an abijndonment and the new Hater  
user shou ld  t.ak.2 o u t  d new . rppror>r ia t ione k i p  d i d  n o t  sa 
ho1 d o  He s a i d  t h r j t  i s  not the I dw ] > u t  t h e  Leqi  s l  a t u r e  ougrst 
t o  matt t t l d t .  

I do11.t know whether you ouqht t r ~  enac t  i t  o r  not, It teay 
he another one o f  those qu*'stictns t h a t  i s  n o t  wort13 th.? 
bottrer. 

m n ~ m - ~ ~ y g & :  Th.. C.ity o f  Townr.encl nad t h a t  pro'>lam, For 
years they  had a riclz.lter r i q h t  t hey  t ~ a d  purchased t o  serve the 
c i t y  o f  Townseno, The S t a t e  came a lonq  and s a i d  t h a t  iJec!,> 
treelc i s n o t  f i t  t o r  numan consuirtpt ion, They b$cnt t o  we1 1 s 
and t hey  end up h a v i n g  t h i s  w;itt-!r r i g h t  and  no u s e  f o r  it, 
So t h e y  p ~ ~ t  i t  up f o r  sale, There i s  a f i g h t  over i t  now 
t h a t  I am i n v o l v e d  i n *  I t  f o r  oner donqc t h i n k  they  st lould 
l o s e  t h a t  v a l u a b l e  r i g h t  w i t h o u t  c o n s u l t a t i o n e  



&-tar: You have t h e  s u b d i v i s i o n s  now* t o o -  I ' v e  
bought water  t h d t e s  gone i n t o  where l a n d  has gone i n t o  
s u b d i v i s i o n  and so they have r e t a i n e d  t h e  water  r i g h t s ,  t h e  
people t h a t  owned t h e  land, and so t h e y  separated t h a t  frorn 
the l a n d -  Ti-en I took i t .  out or t h e  creek and bought  i t  and 
made use  o f  i t  on t h e  l a n d  t h a t  I p r e s e n t l y  have- I t h i n k  
Less1 t?y rules dowrt t h e r e  t h a t  i t  you t o o k  t h e s e  water r i g h t s  
ana so d i  v i  ded  them uown t n d t  i t waul d  be of  no u s s f  u l  
i-'airpcjse- It dot11 d n e t  f low. 5 0  he s a i d  you cou ldne  t 
s u b d i v i d e  i t  down i n t o  t r ra t  smal l  a q u a n t i t y -  There fo re*  i t  
wcmt back t o  t h e  d i t c h  company t o r  s a l e  t o  soniebody elsc:. 

A J S U n c :  I t  would seelii t o  rile t h a t  i f  t h o r e  a r e  no s p e c i a l  
p r o v i  s ions  ~nadet t h a t  s i r l ce  an lr i c u l  t u r d 1  water  r i  q h t  i s 
arrpurtcnari t  t o  t h e  lano t i f  t h e  l a n d  i s  s imp l y  
subcl iv ided rjnd chopped i n t o  a hundred p i e c e s t  t h a t  each 
person would be e n t i t l e d  as an zypu r tenan t  t o  h i s  1/100 t o  1 
% o f  t h e  water- Jud$e Less ley  Snys no? 

Senatgr : $ u l a ~ :  I t  becomes z l l ~ j t  when you go i n t o  that 
d i v i s i o n ,  it no l onge r  f l o w s  oecause o f  d i ve rs i on ,  e t c -  

81.3ng: There . j re s o l u t i o n s  t o  t h a t -  We have an o l d  
Montana czse where a guy was e n t i t l e d  t o  L/3 i n t e r e s t  i n  a 
r ? s e r v o i r r  a d i t c n  dnd a water  r i g h t *  The t r o u b l e  was t h d t  
h i s  p o i n t  o f  d i v e r s i o n  was seve ra l  m i l e s  down t h e  d i t c h  
b e y o n d    here h i s  2 / 3  owner would d i v e r t  usterm The Montana 
Supreme Cou r t  decreed t h a t  t h i s  1/3 owner was e n t i t l e d  t o  
10C:G o f  tne  water two d a y s  a week- None o f  i t  t h e  r e s t  o f  
t h e  t ime-  You c o u l d  w i t h  these hundred owners i n  a 
s u h t l i v i s i o n  say t h a t  t h e s e  ten people  a r e  e n t i t l e d  t o  water  
every t c n t h  day and thus  <jet  enough head t o  i r r i g a t e  o r  some 
such phys i  C J ~  so1 u t i o n *  Le.:al l y t  i t  seems t o  me t h a t  t h a t  
rndy be t h e  law i n  Gal l a t i  n  Courltyr b u t  i t doesn't  sound t o  
ml-3 1  i k e  it i s  a r e a l  good p r o p e r t y  law. What would you say 
Jack? 

&st,. K a m ~ :  I ttrink t h e r e  m a y  De a d i f f e r e n t  law i n  
G a l l a t i n  County. 

5 e n a t ~ r  i lov lan:  O f  course, t h i s  water  was w i t h i n  a d i t c h  
company w i t h  s tock  issuedr  which may be n o t  appur tenant  t o  
the 1  and. 

&a9 SQJJJJ: I t  seems t o  me t h a t  i f  you r u n  back t h rough  
t h e  b d s i c  p h i  l osoph ies  of  water  1 3 w  t h a t  t h e  water i s  an 
a q r i c u l  t c l r a l  r ir;ht t h a t  i s  appur tenan t  t o  t h e  l a n d  and i t  i s  
p u t  t o  t h e  h i g h e s t  and most b e n e f i c i a l  use i n  terms o f  what 
t h r r  pub1 i c  eye and needs are,. 111 1  o f  a sudden you b reak  
those  two and say t h a t  i t  i s  easy f o r  you t o  s e l l  your  water  
r i q h t -  I t  i s  no l onge r  dppur tenan t  t o  t h e  l a n d  o r  t h a t  
benczf ic ia l  use. i 4 i s t o r i c a l l y  wv have t r e a t e d  and l i m i t e d  
peop lees  wdter  r i g h t s  t o  a s p e c i f i c  b e n e f i c i a l  use a t  a 
p a r t i c u l a r  t i m e  and i n  a p a r t i c u l a r  l o c a t i o n  and t h e n  t u r n  
around ana say go ahead and s e l l  i t -  T h i s  doesne t  seem t o  
square w i t h  are- 

p l  5 tpnr~ :  The s a l e  cannot  adve rse l y  a f f e c t  Other 
a p p r o p r i a t o r s  on t h e  streatnr o t h e r  water  use rs r  and 
consequently,  and what t h e  puccndser g e t s  i s  t h a t  which was 



consumpt ive ly  used i n  most ins tdnccs.  He may have 3 use 
which i s  more economica l l y  b e n e f i c i a l  -- marc? soc i  a1 1  y 
j u s t i f i a b l e  -- thqn  t n e  p r i o r  use . 
Bg-S-: But  t h e r e  i s  no d e t e r m i n a t i o n  o f  t h d t -  

Stme: Wel l r  t h e r e  i s  deterrni n a t i o n  i n  t h e  market place. 

-Lor B o :  3 u t  you t a k ?  t h e  c i t y  t h a t ' s  go t  s t o r e d  
Hater  and now they want t o  b e t  i n t o  t h e  decreed w l t c r .  The 
want  t o  buy one t h a t  i s  r i q h t  n e x t  t o  E3oze1nan an1 subd i v i de  
i t- Tney w i l l  t a k ~  i t o u t  c l e a r  t o  the mouth o f  t h e  canyon 
now- I t  i s  f l u i n .  There fo re*  i f  t h e y  change the p o i n t  o f  
a i vc t rs ion?  t hen  we wou ldne t  hav6? t h e  use 3 f  t h a t  f l u i d  o r  
volume r i g h t .  

: I r e a l l y  t h i n k ,  rhou jh t  t h d t  you come uack t o  
t h e  reason t h a t  i n  t h e  survey t n d t  was r u n  by t h e  D~p3 r t rnen t  
o f  N a t u r a l  Resourcesr t h e  o n l y  ques t i on  t o  which t h e r e  was . j  

unaniinous answer wds whether there. ouqht  t o  br. ,J ~ ~ r e f ~ r c n c c *  
systes~. A Clundrec? pt!rcent o f  t : r r :  pcop l  o wrho ,jnswerc?*J t l ~ d  t 
q u e s t  i onnd i  r e  sai 41 t h e r e  ouyrrt t o  be. I know t h e r e  were 
d i v e r g e n t  i n t e r e s t s .  It wasn't s t a c k e d  i n  thdt  sense. 
There were i n d u s t r  i a1 peoy le r  env i romenta l  i s t s r  and everyone 
else. You $ y e t  t o  t h e  quest ion,  I t h i n k r  o f  whethr r  you want 
economics t o  be t h e  s o l e  determin i r ,q  f -ac to r  s f  w h ~  can own a 
water r ic jht-  o r  to what use t i ra t  water i s  r ~ o i n g  t o  D c  p u t -  
Kaybs t n e r e  shou ld  be some o the r  g u i d a l i n e s  o r  d ra fe r3nces  
o r  something that s h o u l j  en te r  i n t o  it* 

81 5 :  Would you want t o  r l i r e c t  t h e  Ueedrtment of 
Na tu ra l  Resources as Y O U  have w i t h  r e s p e c t  t o  i n a u s t r i a l  
water  r i g h t s ?  You know. we hdve  t h i s  system o f  r e s e r v d t i o n  
o f  water  r i  cjhts- Maybe t h a t  i s  3n ddequate  answf>r t o  t h e  
economic deturmin is in  f a u l t -  A c i t y *  a s t a t e  agency9 can ask 
f o r  r e s e r v a t i o n  o f  water  f o r  f u t u r e  uses o r  f o r  i ns t redm 
i n  uses. O f  courser  i t  won't take 9 r i o r i t . y  over j r i o r  
r i 1 l h t 5 .  

8 ~ -  Rd-2: By the same tok+:nr one o f  the problems ttlc<t I 
have w i t h  t h e  r e s e r v a t i o n t  r i q h t  now* i s  t h d t  once aqa in  w e  
d idn ' t  g i v e  t h e  Bodra o f  Na tu ra l  Resources any d i r e c t i o r i ~  
any g u i d ~ l  i nes  o r  a n y t h i n g  else?. The on ly  s tanaard  i s  t h a t  
t h e i r  d e c i s i o n  i n  pub1 i c  in te r t2s t -  Onct? aciainr yc~u irave a 
group o f  peop le  a c t u a l l y  n;ar<ing d e c i s i o n  as t o  how t h i s  
water shou ld  be used i n  t h e  f u t u r e  w i t h o u t  any standards o r  
any th  i n 3  e l  s e -  

al s ~ g :  I n  t h a t  Sect iunv 69-590. t h a t  de31 s  w i t h  
resc ) r va t i  onsr t h e r e  m i  cjht he a . ) r e f  ererice w i t h  r espec t  c o  
what water  shou ld  be rese rved  For and t h e  department sr>oul d 
be more i n c l  i n e d  t o  r e s e r v e  it f o r  mun i c i pa l  use. 5omebudy 
i s  go ing  t o  have t o  dec ide  what g e t s  p re fe rence-  

&QJ= -4: I t ' s  amazing t o  nle t h a t  i n  the pub1 i c  he,3rinq 
t ha t  w e  had l a s t  w in te r ,  t h e  ac,r icul tura l  peot) le s ? i t l  t h a t  
t h e r e  ought. t o  he d p re fe rence  sys te~n  'jnd t hey  a1 ways p l a c e  
aqr i c u l  t u r e  as second o r  t h i r d  and number one was lnun ic ipd l  
use. I ' v e  wondered t h i  s -  I f  dc were t o  do t h a t *  implement 
a p r i o r i t y  system r s  suggesteu b y  Ssnator  Lowe I d s t  t ime r  



does t h a t  have any k i n d  o f  e f f e c t  i n  an i n t e r s t a t e  
s i t t ~ a t i o n -  Ooes it q i v e  any a u t h o r i z a t i o n  f o r  say a c i t y  
l i k e  k l i nneapo l i s -  I n  t h e  f ede ra l  c i r c l e s  a n d l o o k i n q a t  
Yontana water 1 aws and p re fe rence  system, Montana recogn izes  
ana . j i ves  a p r i o r i t y  t o  mun i c i p3 l  use aDove an a g r i c u l t u r e  
use. I f  4s were t o  engage i n  an i n t e r s t a t e  compact, i s  i t  
p o s s i b l e  t h a t  t h a t  can cause problems- 

A 1  s t m g :  Rot  so much in a conp3ct procedure. I n t e r s t a t e  
compacts u n i v e r s a l l y  have t o  be r a t i f i e d  unanimously by a1 1 
t n t  s t 3 t e s  i n v o l  veb- Assuming you have competent cornpact 
n c s o t i a t o r s ,  and o r d i n a r i l y  these have t o  be r a t i f i e d  by  t h e  
state l n i g i s l a t u r e t  I don ' t  t h i n k  you a re  i n  p a r t i c u l a r  
h a z  3rd th rough  t h e  compact p r o c c s s -  The p r o b l  em w i  th  t h e  
corrrpact process i s  t h a t  t h e  s t d t e s  h a t e  t o  compromise t h e i r  
v i t . , l  i n t e r e s t s  and i t  i s  a w f u t l y  d i f f i c u l t  f o r  them t o  
dyjrcc? on it cornpact t h a t  aoes ~ n y t h i n q  and t h e r e  i s  usua l1  y 
vc?to poxer p u t  i n  t n a t  a n y t n i n g  th:3t d i r e c t l y  ~ f f e c t s  an 
a f f r c t ~ d  s t d t e  i s  s u b j e c t  t o  t t ta t  s t a t e a s  v e t o r  A s i d e  f rom 
t n s t ,  you c o u l d  g k t  i n t o  i n t e r s t a t e  l i t i ~ a t i o n .  There have 
b~aen i n t e r s t a t e  cases* i n  resr rond inq t o  t h a t  same q u e s t i o n  
w i t h  r e s p e c t  t o  an i n t e r s t a t e  case9 yes.  The J Supreme 
Cour t  has n o t  axc luded any f a c t o r s  i n t o  c o n s i d e r i n g  t h e  
a l l o c a t i o r r  of wat?r  between tr:,lorado a n ~ l  XanSas on the  
A r k ~ n s a s  R i v e r  be tween ~ o i o r a d o ,  hyoming and Nebr tska on t he  
P l r ? t %  and i n  Ar izona v. C a l i f o r n i a ,  t h e  UISO Supren~e Cour t  
has cons idered  e v f r y t h i n y  and t h e y  c e r t a i n l y  t a k e  i n t o  
coclsi d e r a t i o n  as one of many* many f a c t o r s  t h e  s t a t e a s  own 
e v a l u a t i o n  o f  t h e  importance of  p a r t i c u l a r  uses o f  t h e  
w j t e r -  The Supreme Cou r t  has g e n e r a l l y  tended t o  p r o t e c t  
developed i n v e s t r e n t s  and users  o f  water; i t  has not  been s o  
c o n s i s t e n t l y  b u t  i n  genera l  it has- 

I < j a n ~ d - w u $ ~ :  The suprama Cour t  sa i  cr t h a t  depr i v i  n q  
Colorado o f  t h e  development use o f  t h e  Arkansas R i v e r  would 
he u n f o r t u n a t e  because Colorado c o u l d  make b e t t e r  use o f  t h e  
water t han  some o f  t h e  e x i s t i n r j  uses i n  Kansas- They were 
ready t o  contempla te  a r e d u c t i o n  i n  a c t i v i t y  i n  Kansas f o r  
t h e  b e n e f i t  o f  Colorado- T h a t  i s  a l i t t l e  u n t y p i c d l  o f  t h e  
U. S o  Supreme Court  b u t  as a consequence* Kansas was a b l e  t o  
a c t u a l 1  y 6:xpdnd i t s  i rr  i q a t i o n  and because t h e  use  o f  
Golorddo de layed  tile f l r jw iind K3rlsas $ j o t  a b e t t e r  f l ow o f  
t h o  Arkansds R i v e r -  

Lql : Why d o n a t  you have t h e  Department o f  I Ja tu ra l  
Resources over t h e r e  e x p l a i n  t he  uhysical i n t e r r e l a t i o n s h i p  
b e t w e e n  groundwater and s u r f  ace water? 

h ~ a f !  S i  rgb$: Most western s t a t e s  a r e n a t  farn i l  i a r  w i t h  
t h e  water  laws t h a t  dea l  w i t n  00 th  s u r f a c e  water and 
qroundwater-  I n  mast cases t hey  a re  r e c o g n i z i n g  one 
a f f e c t i n q  t h e  o t h e r -  From a s t r i c t l y  -- j u s t  taking t h e  
physi  ca1 s i  t u d t  i o r ~  -- normal 1 y your  qroundwater l e v e l  comes 
down and inet~ ts  your w.3ter 1 eve1 s o  t h a t  t h e  f l ow  i n  t h e  
r i v ~ r  i s  due, dependin(! ugcn t h e  season, o f  course, b o t h  
from the qourndwater i n f l o w  and " c ~ e  sur face water runo f f .  
Strewns w e  c a l l  i n f l u e n t ,  t h e r e  i s  groundwater going i n t o  
t h i s  stream. Strqams w e  c a l l  e f f l u e n t r  t h e r e  i s  wa te r  going 



ou t  o f  t h e  streasn i n t o  t h e  groundwater s i t u a t i o n ,  It i s  
j u s t  an o p p o s i t e  s i t u a t i o n ,  Your goundwater l e v e l  w i  11 be 
t a k i n q  water  from t h e  stream, An a rea  near H i s s o u l a  up near 
t h e  Hoerner-Waldorf p l a n t *  water comes i n t o  t h e  stream t rom 
t h e  qoundwater a t  t h a t  l o c a t i o n  2nd t h e 0  down below Missou la  
water comes o u t  o f  t h e  st ream i n t o  t h e  qoundw13terl So t h e r e  
a re  two s i t u a t i o n s  on t h e  same stream w i t h i n  t e n  o r  f i f t e e n  
m i l e s  o f  each other,  

The prob lem comes when the r e l a t i o n s h i p  comes i n t o  of f e c t  
when w e  have a p p r o p r i a t o r s  over h e r e  w i t h  w e l l s  i n  t h e  
goundwater a q u a f e r ~  sometimes t n i s  aquafer  may be c a l l e d  
unconfined, I n  t h a t  case t h e r e  i s  no c o n f i n i n g  b a r r i e r ,  I n  
a case where it i s  con f  inedr  you may have your ~ j r a v e l s  and 
so i  1  s  w i t h  bedrock and c l  aye There may be a c o n f i n e d  1  ayer  
underneath and water-bear i n.j s t r a t a -  There a r e  two 
s i t u a t i o n s  you r u n  i n t o  t h e r e -  Une i s  an a r t i s i a n  
s i t u a t i o n ,  It i s  e i t h e r  a r t i s i a n  f l o w i n g  o r  n o t  f lowinq.  
There a3y be  enough p ressu re  water so t h a t  a t  some p o i n t  the 
water ~ t o u l d  r i s e  t o  t h e  n a t u r a l  l eve l .  They would c a l l  t h a t  
an a r t i s i a n  we l l ,  It i s  an uncon f ined  s i t u a t i o n  i n  t h i s  
o t h e r  s i t u a t i o n ,  There i s  dn a p p r o p r i a t i o n  o f  water  a t  t h i s  
p o i n t -  The w i thdrawa l  f rom t l i a t  w e l l  caus ing  1.3 draw down 
e f f e c t *  which coult-l be p red ic te t1  w i t h  v a r i o u s  e n g i n e e r i n g  
formulas and hypotheses* depend i n 7  upon the g r a v e l  
c h a r a c t e r i s t i c s  and t h e  s i z e  o f  t h e  s to rage  are3 and t h e  
e f f i c i e n c y  o f  t h e  wel l .  A l l  a f f e c t  t h i s  draw down here. 
When you s t d r t  drawing t h i s  w e l l  down* e v e n t u a l l y  i n s t e a d  o f  
t h i s  r i v e r  now be ing  r e c e i v i n g  the y r o u n d w a t e r ~  i t  w i l l  b 2  
l o s i n y  qroundwater i n  t h i s  p a r t i c u l a r  s i t u a t i o n .  T h i s  w e l l *  
even though it i s f o r  g o u n d w ~ t e r  a p p r o p r i a t i o n *  a f f e c t s  
s u r f a c e  water  r i g h t s ,  

Another 1 i t t l e  prob lem de have r u n  i n t o  i n  t h e  department, 
i n  t a c t  we a r e  i n v o l v e d  i n  case r i g h t  now -- a chd l  lenge 
cast.. We w i l l  say t h a t  t h i s  i s  jn a r t i s i a n  s i t u a t i o n  b u t  i t  
i s  n o t  a r t i s i a n  f lowing.  There a r e  severa l  domestic w e l l s  
i n  t h i s  agua fe r -  Then somebody p l u n ~ s  down an i r r i q a t i o n  
wel l ,  I n  t h a t  case t h e  water h3d been a t  t h i s  g o i n t  
( i 1  l u s t r a t e c l  on ooard)  hner, t h o  w e l l  was p u t  i n  and t h e  
s  i t u a t  i on you see no r thwes te rn  Montclna and n o r t h e s s t c ~ r n  
Montana is t h a t  t h e y  wi 1 1  p u t  a t d p  here  t h a t  runs ou t  over  
a srnall h i l l  and p u t  i t  i n t o  > t ank -  T h a t  way t h e y  Jo r l q t  
have t o  put i n  a w indmi l  1  o r  ~ r l y t h i n q  1 ik,e t h a t .  The dravrs 
down caused b y  t h e  i r r i ~ a t i o n  w e l l  causes a d r o p  i n  p ressur "  
i n  t h e  o t h e r  wel ls .  rhi? way t h '  l d ~  i s  now i 5  thdt you art? 
n o t  e n t i t l e d  t o  ;1 p a r t i c u l a r  l ~ v e l ~  p ressure*  o r  manner o f  
occur rence as 1 on:; as you cbrl reasonabl  y  e x e r c i s e  your 
r i q h t ~  

Dol-s t h i s  man now have t o  move h i  s  pump* he had j u s t  a 
r l r  o l d  s u c t i o n  pun~p- Tne on1 y way he can g e t  
s i ~ f  t i c i e n t  water  nod i s  w i t h  a submergabl e  pump? He haJ a 
pump i n  t h e r e  be fo re  b u t  now hc? c a n q t  draw as deeply w i t h  
t h e  s u c t i o n  purn,~~ You a r e  l i m i t e d  t o  23  f o o t  w i t ha rawa l s  
because a n y t h i n q  b i  gger t h a ?  th12t t , ~ r n s  t h e  water t o  vt2pos 
b e f o r e  you ge t  i t up- 

Those a r e  t h e  s i t u a t i o n s  w r  i ~ a v e  r u n  i n t o  r e l a t i n * ?  
groundwater hyd ro loqy  w i t h  water law, 



-2f;a~l;lnylan: Then does t h e  r i g h t  i n  t i m e  have a n y t h i n g  
t o  do w i t h  t h a t ?  

Sir-:  It i s  s t i l l  f i r s t  i n  t i i r l e t  f i r s t  i n  r i g h t .  
and l ~ r o u n d k ~ a t e r  snd s u r f a c e  water a r e  r e l a t e d  when you get  
t o  t h i s  s i t u a t i o n -  So t h e  man on the  r i v e r  i s  f i r s t  i n  
r i l t i t ~  etc.  Thc prob lem w e  ge t  i n t o  i s  p r o v i n g  t h a t  t h e r e  
rV.?,2lly i s  a connec t i on  3 n d  t h a t ' s  where i t  g e t s  i n t o  t h e  
t n y  i n e e r s ~  the hy  i r 010g i  s t s *  and t r ie  g e o l o g i s t  o p i n i o n s  and 
i q t e rp rh - t  ~ t i o n s  i n  a cour t .  

1 S t :  I n  ~ ~ d i t i o n  t o  h i s  ,.r-~vin(; th i .  f i r s t  r i q h t  i n  
tirnt:, a s  he j u s t  s a i d  a moment dgOr p r i o r i t y  o f  
appropr i a t  i o n  does n o t  i n c l u d e  th? r i g h t  t o  p reven t  chanqss 
b y  1 rter  appropr i + t o r s  i n  t h e  cr~rrcli t i o n  o f  watfr.r occurrences 
s u c h  as. thtl i nc rease  or  decrease of Stredrr~ f l o w *  or the 
1 owc:r i n y  ot a w a t r ~ r  t a b l r ? r  a r t i  s i an* p r t  ssu re  of watcAr 
I 32vel 9 if t h e  pr i o r  app rop r i  a t o r  c o u l d  r r~asor iab l  y  e x e r c i  se  
h i s  water  r i g h t  u,~cler crianqeu cond i t i on .  So t h e r e  i s n ' t  an 
abso lu te  p r c 3 i n i t i o n  t n a t  t h i -  .uy c d n ' t  des t roy  t h i s  
pi?rson0s me,jris O f  t 3 k i n g  th:? ~ 3 t d r .  YOU c2n.t des t roy  f r i s  
h d t e r  r i r ;h t  b u t  i s  i s a q u p s t i o n  o f  d e ~ ~ r e e .  How much 
i n t e r f e r e n c e  t h i s  person cdn cause o t  t h i s  person- T h i s  i s  
t h e  law but t h e  1 aw hasn ' t  s e t  f o r t h  t h c  parameters o f  h o w  
you deter!rri nc! what i s  reasonable  under t h r  c i  r c u m s t a n ~ e s ~  

k u ~ m c e  S i r ~ b y :  I hope t h i s  CnalnierJ case does s e t  t h e  
p~ j l rameters t  because i t  i s  re311y d i f f i c u l t  f o r  us t o  
adm in i s te r  t h e  ldw* There art: duout  f o u r  r ~ r  f i v e  w e l l s  t h a t  
hav? been a f f e c t i d *  Whether they have been adve rse l y  
~ f f , ~ ~ c t e ~ l  o r  n o t  i s  a quc?st ion o f  t ac t .  

md~yylly: Mhat happens wnen you have ,3 c o n f i n e d  aquaf e r  
tha ts  no t  r t?p len ished  i n  any way? 

b ~ a c , u  S i r d y :  t v e n t u a l l y t  v a r i o u s  s t a t e s  have taken  
d i f f e r e n t  p o l i c i e s  on t h a t  an3 i n  t h i s  s t a t e  I don't  t h i n k  
t h e r e  i s  a p o l  i c y  yet. I n  a cast wnere you have a confined 
or unconf  i n v d  aqua te r9 the  recharge t o  t hese  aquafers may be 
f r o f l  p r e c i p i t a t i o n  and snow mel t ,  I n  Pondera County i n  t h e  
Tctan area t h e  aquafer  t h e r e  t n a t  I desc r i bed  i s  recharged 
by t h e  snow r i e l t  dnd t h e  r a i n 5 a l I  i n  t h e  immediate area-  
Tlie recharye  may be f rom an a f f l u e a t  r i v e r  l i k e  t he  C l a r k  
Fork t a a t  I descr ibed-  When you $et t o  t h e  s i t u a t i o n  where 
t h e r e  i s  more &ator  be in9  t a k e n  out of t h e  aquafer  t h a n  t h e  
average annual recharge*  t hen  e v e n t u a l l y  t h e  a r t i s i a n  
p ressure  i s  qo ing  t o  reduce on, ,3n a r t i s i a n  s i t u a t i o n *  o r  t h e  
$roundwater l e v e l  w i 11 decrease* 

In  Colorado tRcy have t a k e n  t h e  p o l i c y  t h a t  t h e y  w i l l  a l l o w  
m in ing  o f  t h e  aquafer  on a hundred year b a s i s  so t h a t  t h e y  
w i l l ,  i ssue  pcrmi t s  u n t i l  r.nough wat>?r i s  a l l o c a t e d  on t h a t  
aqu;lft?r t h a t  i t  w i  11 bi? d r y  i n  a hundred years -  They have 
tak-r l  t h a t  p o l  i c y  on one p a r t i c k ~ l ~ j r  aquafer  t h a t  I know of,  
The state o f  :9ehr;3ska hcls a s i  n,i l 1 3 r  p o l  icy. 

A1 Lm~g: I n  New 3ex ico  the C e q i s l a t u r e  has s u t h o r i z e d  t h e  
5t.iit.i. I -ng ineer  to s e t  such 1  i m i  tr , -  It i s  n o t  a  s ta te -w ide  
th in<;*  and I k r r c ~ w  t h a t  i n  c,ne p a r t i c u l a r  aquafer t h e y  
decid+'il t h a t  it would have  e i t l l c?r  a  f o r t y  o r  f i f t y  year l i f e  



u n t i l  i t  becomes economica l l y  dry, Thdt i s  d s u f f  i c i c n t  
I z n q t h  o f  t i m e  f o r  people t o  recover  t h e i r  i r~vestment .  I n  
t he  incant ino it w i l l  ge t  more and more expens ive f o r  them t o  
use i t  u n t i l  eventua l  l y  t h e y  a re  throucjh* 

h~f=f i~; IF_Sir~hy:  I t  appears i n  our s t a t u t e 1  I t h i n k *  t h a t  
as l o n q  as t h e  f i v e  c r i t e r i a  i f  it i s  a p p l i c a b l e *  app l y  and 
a re  s a t i s f  i e d ~  we would have t o  >ivr? t h e  p e r m i t  reqarcf less 
of d t ~ e t h e r  t h e  aquafer  was con f ined  o r  not, 

A U n t i l  it was dec la rec  a c o n t r o l l e d  groundwater 
area* I n  t i l e  eva>nt t h a t  youndwater w i thd rawa ls  a r e  i n  
excess of  r echa rye t  o r  t h a t  excess ive  qroundwater 
w i thd rawa ls  a r e  ve ry  1  i k e l y  t o  occur i n  t h e  near f u t u r e *  
because o f  c o n s i s t e n t  ana s i g n i  f i c a n t  increases i n  
w i thdrawa ls  from w i t h i n  t h e  c,round@at@r a rea t  o r  t h a t  
s i q n i  f i c a n t  d i s p u t e s  r e y a r d i n q  p r i o r ;  t y  o f  r ic ihts o r  
p r i o r i t y  of  t y p e  o f  use  a r ?  i n  p rog ress  w i t h i n  t h e  
groundwater area, t hen  t h e  department can h o l d  hea r i nys  and 
d e c l a r e  a c o n t r o l l ~ d  groundwater area a t  which t i m e  no  
f u r t h e r  per i r i i t s  w i l l  be i ssued  und i f  i t  i s  t o  S e  drawn down 
they  can o rde r  a l e s s e n i n g  af t h e  w i thd rawa l  i n  o rder  o f  
p r i o r i t y .  

L ~ ~ ~ ~ _ s ~ :  Co you t h i n k  we c o u l d  deny p e r m i t  f o r  
thosf. r easorks? 

& t l  Sum: I t h i n k  you would have t o  c o n t r o l  j roundwater  
area. 

a a ; t g r  : How do you e s t a n l  i s h  a c o n t r o l l e d  
qroundwater area? 

A1 t o n :  Through t h i s  process i n  t h e  codes -- h e a r i n  j and 
a d e c l a r a t i o r t  t h a t  it i s  a  groundwater area, 

sgnatpr T u r n a s :  To what degree t o  c e r t d i n t y  can you 
determi  ne t h e  parameters and t h e  dquafers? 

L s h ~ e n c e  SiLPhy: It takos  a l o t  o t  s t u d y *  Thla U. 5.  
Geolog ica l  Survey hds done most, i f  n u t  a l l 1  such s t u d i e s  i n  
the state and not  v e r y  m<?ny of' t h e m  have been done ,  I t  
t a k e s  a l o n j  t i m e  and rn.3ny y e ~ r 5  o f  r e c o r d  t o  f i n d  out  hat 
t t l e s~  c h a r a c t e r i s t i c s  are, I t i r i n l  y be1 ic?ve t h a t  i f  M e  d re  
go inq t o  admin is te r  groundwater r i,htst w e  need t o  know more 
about t h e  aquafer character isti-s. 

81 amg: A person may olppropr ia te  81roerndwatrr i n  L? 

c o n t r o l l e d  area o n l y  by a p p l y i n +  f o r  and rece iv in l ;  a g e r m i t  
f rom t h e  department i n  accordance w i t h  t h e  Montan,j da te r  i lse 
Act, I n  o the rdo rds r  you apply f o r  p e r m i t  j u s t  1  i k e  you do 
f o r  a stream o r  a n y t h i n g  e l s e *  Thc department may not !:!rant 
a p e r m i t  i f  t h e  w i  t h d r a n a l  would loe beyond t h e  c a p a c i t y  o f  
the? aqua fe r  o r  csguafers i n  t h e  g r o u n d r ~ ~ i t e r  ar.?d t o  y i e l o  
qroundwater w i t h i : :  a r~-.dsonable o r  f e a s i b l e  purrlp i nq  1  i ft,  i n  
case  o f  pumping aeve lo j~n l t ?n t~  r ~i t h i n  a  reasonaolc  o r  
f e a s i b l e  r e d u c t i o n  of  presburct i n  cases o f  a r t i s i 3 n  
dcve l  opmcnt* 

I t h i n k  t h a t  t h e  dt.:partment i s  c i . r t a i n l y  c o n s t r a i n e d  anct! i t  



i s  d c o n t r o l l e d  a rea  i t  seems t h a t  t h e r e  i s  a l ready  enough 
t r c i ~ b l t t  therc?. 

S C C ~ Q L , & ~ ~ ~ :  You'rr. i s s u i n q  p c r m i t s  l o t s  o f  t imes 
t,i t h o u t  t ~ a v i  ncl rtlddt? these s tu t l  i es now a r e n ' t  you? 

b~rtrc>r&fs S i a k g :  That i s  r i g h t .  The law r e q u i r e s  it f o r  art 
app rop r i ' 3 t i on  over 1 5  c f s  t h a t  t he re  be c l e a r  and c o n v i n c i n g  
ev idence  t h a t  water i s  d v a i l a b l e  and t h a t  e x i s t i n q  wdter 
r i r l h t s  w i  11 n o t  be adve rse l y  d f f 3 c t e d -  i -Jnly i n  those  cases  
would we need a study. I n  t h e  o t h e r  cases, i f  t h e r e  i s  no 
e v i d ~ n c e  shown by e i t n e r  s i d e  of  an adverse e f f e c t  dnd i t  i s  
shown t h a t  t h e r ?  i s  water  avai  1  ah1 e f o r  app rop r i  a t  i onr t h : ~  
h e a r i n 9  o f f i c e r  tdkes  t h e  ev idence t h a t  i s  presentc:d. That 
i s  sumstiwes t hc  s o r r y  p a r t  o f  it. Th~ . re  shou ld  be More 
(3v i il<:nce p r  !st?nte.J. 

e 1 - a ~ ~ :  d u t s i d e  o f  a c o n t r o l  1-:d cjrounduater area t he re  i s  
no c o n s t r a i n t  upon a person d r i l l i n q  and commencing t o  
sop rop r i  a t e  r , r ~ ~ n d k 3 t ? r r  It i s  j L I S t  that d f t e r  he completes 
h i 5  u,:ll b i t h i r ,  s i x t y  days he i s  supposed t o  f i l e  a n o t i c e  
o f  c o ~ n p l e t i o r i  aiid h i s  da te  o f  p r i c r i t y  da t tSs  f rom the f i l i n q  
o f  n o t i c e  o f  c ~ ~ m p l e t i o n  i f  i t  i s  a smal l  w e l l  w i t 1 1  a 
~ d i > = j ~ i  t y  o f  l e s s  than  a S~undred c,dllons pe r  m i  nut.. 

S~?n;~f,ur do-: tiow nay c o n t r o l  l e d  groundwater areas do w e  
have now? 

W Z Q ~  Si roky :  There i s  o n l y  one c o n t r o l l e d  area and that 
i s  i n  t h e  sou th*  zxt-reme e a s t  p c * r t  o f  t h e  s ta te .  I n  t n a t  
s i t u a t i o n  an o i l  coypany came i n  and t h e y  were pumping water  
i n t o  t he  o i  i we1 1s. 

A1 ~ Q Q S :  Something t h a t  t h i s  caem i t t ee  cjught t o  l o o k  i n t o  
i s  some o f  t h e  lack  o f  c o o r d i n a t i o n  between t h e  old s e c t i o n s  
i n  t h v  groundwater coder t h a t  ~ d u l d  b e  T i t l e  891 Chapter 29. 
How tnose  skjct ions c o o r d i n a t e  w i t h  t h e  1973 Water Use Ac t  
w h i c h  i s  Chapter a o f  T i t l e  89.0ns of  t h e  t h i n g s  that I have  
i n  ~ i n d  i s  that t h e  gounawdter code as i n  2916 p r o v i d e s  f o r  
an a d m i n i s t r z j t i v ~  f i n d i n g  o f  p r i o r i t i e s .  That  i s  r e a l l y  
your ad jud i  ca ton  s t a t u t t ?  w i  t n  r e s p e c t  t o  t h e  groundwater 
cod*.. and i t  [ ) rov i r les  a procedure whereby t h c  department can 
ascer t -d in  tht? p r i o r i t y  date ar)d t h e  q u a n t i t y  o f  groundwater 
t h a t  d person i s  e n t i t l e a  t o  havtL-  I n  e f f e c t  i t  ignores  the  
f d c t  t h d t  t h e r e  i s  an i n t e r  r e l a t i  onsh ip  between groundwater 
and su r face  watcr t as we have j u s t  been t o l d ,  and simp1 y  
says  t h a t  we a r c  jo in<]  t~ f i n d  the  p r i o r i t i e s  o f  
qroundwater. I t  you w i l l  r e c o l l e c t t  t h e  1973 water  a c t  dlso 
p r o v i  des a qer iern l  a d j u d i c a t i o n  o f  water  r i  g h t s t  i n c l u d i n g  
5roundhater  r i g h t s ,  su r f ace  and qroundwater r i g h t s r a n d  so 
w i t t - 1  r espec t  t o  qroundwdterr  there? a r e  two separate means o f  
g c ~ t t i n q  an  a a j u d i c a t i o n  o f  your d a t z r  r i g h t .  One i s  th rough  
s ~ c t  i o n  2916 o f  T i t l e  899 t h a t  i s  the  grcundwater code and 
w i  11 dcterrrti ne e ~ c l  us i v e l  y qroundwater r i ( :h ts ;  t h e  o t h e r  i s 
t h e  *-]enera1 a 3 j ~ l ( j  i c a t i o i ~  uncler t h e  Water Use Act, They 
c o n f l i c t .  The ddter  iJse Act  w i l l  i n c l u d e  qroundwdt.er r i g h t s  
and t.t.lr> yr'oundwat+>r code w i  11 n o t *  The clroundwater code, 
29169 subparacjrapti ( 3 ) r  p r o v i d e s  f o r  i n c l u d i n g  su r face  water 
people  as p a r t i e s  h u t  I t h i n k  i t  i s  m e ~ n i n t ~ l e s s .  It says: 



" h e r e a f t e r  i n  FI h e a r i n q  f ~ r  t 3 e  ascer td inment  3nd 
f i n d i n * ?  o f  p r i o r i t i e s  i n v o l v i n g  r i g h t s  t o  t h e  use o f  
ground waters^ a l l  a p p r o p r i s t o r s  o f  grounawater o r  
s u r f a c e  water  i n  a p . 3 r t i c u l a r  c o n t r o l l e d  a rea  o r  
suDarea s h a l l  be i nc l uded  as p a r t i e s  and n o t i f i e d  i n  
t h e  manner p rov i ded  i n  2914." 

Tht n e x t  code s e c t i o n  i s  2917- It  desc r i oes  t h e  scope o f  
t h e  d d m i n i s t r a t i v e  hear ing.  There i t  dea l s  e x c l u s i v e l y  w i t h  
f i n d i n g  t h e  p r i o r i t y  o f  r i c l h t s  and t h e  q u a n t i t y  o f  
groundwater t o  which each d p p r i ~ p r i a t o r  who i s  a  p a r t y  and 
i s  e n t i  t i e d .  Your s u r f a c e  w j t e r  a p p r a p r i d t o r s r  t o  t h e  
e x t s n t  t h a t  they  a r e  i n c l u d e d  as p a r t i e s *  a re  r e a l l y  
i n c l u d e d  6 s  p a r t y  s p e c t a t o r s  and n o t  p a r t i c i p a n t s .  They d r e  
n o t  c ~ o i  nq t o  determine t h e i r  r i g h t s  under t h e  jroundwater 
code. I t  seems t o  me t n a t  t h a t  s e c t i o n  ouqht  t o  b e  r epea led  
o r  r e p l a c e d  w i t h  a s e c t i o n  s t a t i n r j  t h a t  t h e  d e t e r m i n a t i o n  o f  
qroundwater r i g h t s  w i l l  be concructed under 89-870-879 o f  the 
1973 Water U s 2  Act. 

Another area'  o f  p o s s i b l e  c o n f l  i c t r  I t h i n k t  i s  i n  
ai lmini  s t r a t  i o n  of groundwater. In 2932 w e  have p r o v i d e d  f o r  
qoundwatcr s u p e r v i s o r s  and t h e  3epartment  may a p p o i n t  one o r  
more qroundwater  s u p e r v i s o r s  f o r  each des igna ted  c o n t r o l  
a rpa and may a p p o i n t  one o r  rnort? SupErv iso rs  a t  la rqe.  They 
a re  under t h e  d i r e c t i o n  o f  t h e  Department o f  !4atura1 
Hzsourcese Yet, i n  t h e  1973 Wdter Use Act, we d e c l a r e  t h a t  
t h e  d i s t r i c t  c o u r t s  s h a l l  a d m i n i s t e r  t h e  a d j u d i c d t i o n s  and 
t h e  d i s t r i b u t i o n  o f  water  uclaer the a a j u d i c a t i o n s  o f  t h e  
Water Use A c t *  Sot  where you h3ve 3 d e t e r m i n a t i o n  under t h e  
qroundwater coder you hdve go t  t h e  s u p e r v i s o r s  under t h e  
department and where you have a d e t e r m i n a t i o n  e i t h e r  
p r ~ v i o u s l y  under t h e  p r i o r  t o  1973 law o r  under t h e  1373 
Hater  Use A c t  you have t h e  d i s t r i c t  c o u r t  i n  ChJrlde o f  t h e  
s u p ~ r v i s i o n ~  I t  i s  e a s i e r  :,robaoly t o  dmend t h e  o l d  
qroundwater code and p d t  then; 31 1  under t h e  (ii s t r i c t  cour t .  
You d o n ' t  need two d i f f e r e n t  s c t s  o f  s u p e r v i s o r s e  I n  f ac t ,  
they c o u l d  c o n f l  i c t o  

J. .&~u. i~-Sirnky:  Whdt about  t h i ~  dppoi  ntment o f  superv i  s o r s  
and t h o  d e t s r m i n a t  i o n  o f  r i  yh t s  f o r  a c o n t r o l  l e d  $!roundwater 
area b e f o r e  a genera l  d e t e r m i n a t i o n  i s  done? 

g l m g :  If i t  i s  a  c o n t r o l l e d  , roundwater  area, as k~e now 
s tand*  you would have aroundwdter s u p e r v i s o r s  under t h e  
Department o f  Nd tu ra l  REsourcec,, S ince  t h e r e  h a s  been rro 
a d j r ~ d  i c a t  i onr e i  t h e r  prl: o r  subs+*quc-nt t o  1973. I ut: i i eve  
t h d t  Chd#)ter  10 o f  T i t l e  89 c a n t i n u e s  t o  a p p l y  j u s t  as i t  
d i d  he fo re r  whenever t h e r ? ?  das sa-cal l e a  ad j u d i  catt:d s t r  drrl 

o r  t h e r e  tbad been a s i g n i f  i c a r ~ t  a c l j u d i c a t i o n  i n  J st ream 
are*-)* under 8 9 - 8 1 : ) ~  an dppropr  i.+tor c o u l d  ask t h *  <f  i s t r i  c t  
jucltje t o  appoint. a  wat.?r commi s s i  oner t o  c l i  s t r  i butc t h r ?  
water and no11~. o f  t h d t  h a s  betln repealed.  Thcrt" h d s  b e r l  
snn.lh c \ d i t o r i a l  ct~..nges i n  8 9 - 1 U C l  n u t  i t i s  c m s s e n t i a l l y  t h e  
santt-.. 5 0  y o u  s t i l l  have water  comniss ioners  d i s t r i b u t i n c :  
w ~ t e r  o u t  o f  t h e  (:al l  a t  i n  o r  t h e  v a r i o u s  stredins. I t  seems 
t o  3 1 ~  t h a t  w i t h  t h e  e f f o r t  o f  t n f :  1973  Hater  U s e  Act  t o  
i n t e g r a t e  su r face  water  and , r o u n d w d t e r ~  which I t h i n k  i t  
does ve ry  w e l l  u n t i l  i t  i s  lousb?a up i n  Chapter 2 9 ,  you 
cou1 d have your water com,iti 5s i one rs  c o n t r o l  1 i rt your 



qoundwater d rea  as we11 as t h e  su r face  water  area* 

u :  Senator Turna,,~.! woulc1 1  i ke some o f  t h e  
h i  rihl i qh ts  o f  t n e  Act. 

&L, Snug: Ct2t's s t a r t  o u t  w i t r a  t h e  major  f e a t u r e s  o f  t h e  
act .  I CIIJPSS t o  Ine t h e r e  a r e  o n l y  two. T h e  f i r s t  major  
fedtur t .  to appear i n  t h e  ~ c t  i s  the on31 which you a r e  so 
vl-ry much concernecf w i t h ,  and t h a t  i s  t h a t  it p r o v i d e s  f o r  
f i n , r l  f l e t e r m i n a t i o n  o f  e x i s t i n ,  water r i  jhts as o f  t h e  dd te  
o t  t h e  ad jud i ca t i on .  That  i s  what i s  happeninq on the 
Pmrd-yr R iver .  i t  q rov ides  f o r  lookinc)  i n t o  a l l  manner o f  
d 3 t s  ~ I l i c h  w i l l  a s s i s t  t h e  ueyartrnent i n  t r y i n g  t o  g e t  t n p  
i n f o r m a t i o n  necessary t o  r e p o r t  t o  t h e  t d i  s t r i c t  judge, and 
i t  2 rov ides  f o r  \ lue p rocess t  a z r v i c e  tjy p u b l i c a t i o n  t o  
peoplx2 t h a t  you c a n ' t  f i n d  u u t  about, s e r v i c e  b y  c e r t i f i e d  
mai 1 f o r  peop le  when you can + s c e r t c , i n  t h z i r  names dnd 
w h c ? r e d ~ o u t s ~  ancl i t  p r o v i d e s  f o r  t n e  department t o  f i l e  d 

r e p o r t  witP t h e  d i s t r i c t  j u d ~ e  dncl whdt t h a t  r e p o r t *  c a l l e d  
a y c t i t i o n r  shou ld  s a y m  Then t h e  d i s t r i c t  judqe issue5 a 
p r e l  i m i  nary  decree and peop le  wno r l o n e t  1 i kt? a n y t h i n j  i n  
t h a t  have Zn o p p o r t u n i t y  f o r  C: hear in , ]  and t h a t  i s  where 
ttierc-. i s  rP,-,l l y  9;oing t o  be t h e  ov2ruhe1,ningr massive, 
m u l t i p a r t y ,  mul t i - i ssuc? l a w s u i t *  U l t  i rnately, t h a t  r e s u l t s  
i n  +ha f i n a l  dccret: nisminc) everybody w h o  bas a water r i g h t  
i n  the  drea -- sur face  o r  -drounddater -- a l t hough  you can 
d()pt>ijl t he  decree, e i t h e r  upon appeal and t he  d e c i s i o n  
t h e r e t  o r  t h e  decree i t s e l f  i s  f i n a l *  There a re  no o t h e r  
r i f ~ h t s  i n  t n e  source. That  i s  f i n a l  decree* The  code i s  
q u i t e  emphcltic* "The f i n a l  decree and each e x i s t i n g  r i g h t  
de te rm ina t i on  i s  f i n a l  ano conc lus i ve  as t o  a l l  e x i s t i n g  
r i q n t s  i n  t n e  source o r  a rea  under ccns ide ra t i on .  A f t e r  t h e  
f i n a l  decree t h e r e  s h a l l  be no e x i s t i n q  r i g h t s  t o  wat.?r i n  
t.he d r r a  o r  source under cons i r ic t ra t ion except  as s t a t e d  i n 
t h e  dec ree* "  E i t h e r  you a r e  i n  the  decree o r  you've g o t  no 
i t  You can g e t  a f u t u r e  r i  y h t  -- you can ask  f o r  a 
psrtmi t t o  appropr i a t e  water -- b u t  nobody has any p a s t  
r i s j h t *  

~ W L Q L ~ U ^ L ~ ~ , :  How about pe11~2trat inc) the decree on change 
o f  circumst;lnce i n  t h e  f u t u r e ?  I n  o t h e r  words tho  decree i s  
f i n d l a  TRcn years down t h e  rod-1 t h i n g s  have changed, hhd t  
h.+pp.-ns then? Somebody comes i n  and wants t o  make an 
a p p r o p r i d t i o n *  

A1 St=: Anybody can ask f o r  d n  a p p r o p r i a t i o n  a f t e r  t h e  
decresm That ge t s  t o  t h e  o tne r  p r i n c i p l e  f e a t u r e  o f  t h e  
1973Water Use Act  3no t h a t  i s  t n a t  h e n c e f o r t h  t h e r e  i s  o n l y  
one  meljns o f  a c q u i r i n g  a wdter r i g h t  i n  t h e  f u t u r e  i n  
Montana 3nd t h d t  i s  by p e r m i t  f rom t h e  Department o f  N a t u r a l  
P.asources, There i s  a  minor  excep t i on  t o  t h a t  and t h a t  i s  
th-7t i n  an u r i c o n t r o l l e d  grousluwater  a res  f o r  w e l l s  w i  ti? a 
c.?paci t y  o f  l e s s  t han  1130 y a l l ~ n s  per fii nute you can ,,a 
dhtbdd dnd d r i l l  t h e  w e l l  w i t h o u t  anybody's permiss ion  b u t  
tnen you j r ~ u s t  f i l e  a n o t i c e  o t  co inp le t ion  d i t h i n  s i x t y  days 
and  your d a t e r  r i  j h t  dates  from Tha t *  Aside from t h a t  minor 
c x c ~ p t  ion, t he re  I s on1 y one n d y  o f  dcqu i r  i ng a w?ter  r i g h t  
1 1 1  en2 fu tur f :  aria t h a t  i s  by ap,j l  i c a t i o n  f o r  a perrrti t. Tnat 
i s  t r u e  w i t h  r espec t  t o  t h e  2 i t t e r r o o t  K i v e r  and i t  w i l l  be 
t r u e  i f t e r  the f i?<!l a d j u u i c d t i o n  o f  t h e  Powaer Kiver .  



&a. 'tainirez: Every th i ng  on t h e  Powder R i  ve r  a f  tczcts peopl  e 
downstream on t h e  Ye l lowstone becduse t h e  Powder k i v c r  runs  
i n t o  the Y e l l o w s t o r t 2 ~  So i f  you a d j u d i c a t e  t h e  Powder 
P.iverr w h a t  happens when you a re  a d j u d i c a t i  nq t h e  inai nstream 
o f  t h e  Ye l lowstone? How Carl  you d o v e t a i l  a1 1  thpse t h i n g s  
t oge the r  os t h a t  t h e  whole s t a t e  knows e x a c t l y  where i t  
s tands?  

A L ~ Q Q S :  H o p e f u l l y  some o f  those t h i n g s  a r e  qo inc~  t o  be so 
c] f?oi l raphical ly  d i s t a n t  from one! another  t h a t  you a re  not .  
qo ina t.o hdve a r z r : u l a t e  3 t r i b u t a r y  o f  t h r  B i g  Yolc r i i ve r  
i n  o rde r  t o  a f f e c t  r i g h t s  on t n e  Musse l she l l r  1 t h i n k  f o r  
t he  most p a r t  t h a t  i s  t r u e  b u t  you a r e  c o r r e c t  l o q i c a l l y  
t h a t  a n y  b i q  watershed i s  a n  i n t e r r e l a t e d  t h i n g  and you 
coulcl reach a s i t u a t i o n  where you m i  g n t  hav? 3n e a r l  i e r  
r i q17 t  downst ream on t h e  Ye1 lowstone which i s  c n t i  t l e d  t o  
wdter b e f o r e  somebody on t h e  Powder P. ivf?r- I cluess I  thin^ 
t h a t  the  L e g i s l a t u r e  shou ld  enact  something i n  t h e  n a t u r t  o f  
w m b  v. Murdy- You t a k e  t hese  v a r i o u s  decrees and t o  
t h e  e x t e n t  hyd rau l  i c a l l  y necessar y r  peop le  have t h e  i r r i q h t s  
dcco rd inq  t o  p r i o r i t y  r ega rd less  o f  whether t hey  are  i n  t h e  
same a d j u d i c a t i o n  o r  not.  Thdt  i s *  t h a t  person you a r c  
r o f e r r i n q  t o  downstream on t h e  Yc*llowstone would nave a 
r i c j h t  t o  e n j o i n  arr i n f e r i o r  a p p r o p r i a t o r  on t n e  Powder i f  i t  
was necessary f o r  t n a t  t o  occur  f o r  him t o  g e t  t h i s  water. 
I ciotl't know t h e  e x t e n t  t o  which t h i s  i s  mos t l y  t h e o r e t i c a l  
and academic. It c e r t a i n l y  i s  d le6jrll p o s s i b i l i t y .  

f i r :  Nhat w o r r i e s  m e  i s  t h a t  I t h i n k  the 
d e p a r t r e n t  o f  h a t u r a l  Rksources h ? s  i n d i c a t e d  t h a t  t h e y  were 
a c t u a l l y  go ing  t o  qo i n  sma l l e r  dreas then say t h e  whole? 
PowtYer- Are they go inq  t o  a c t u a l l y  d o v e t a i l  them a l l  
toqa the  r ?  

L&r%me Siraby: The a t t emp t  i s  t o  have one decree f o r  t h e  
e n t i r e  Powder R i ve r  Basin, so t h a t  these pdckaqes -- 
her? r in? t  d i s t r i b u t i o n r  e t c -  -- t h a t  t h i s  packaye w i l l  be 
l ~ l r l ~ e  enough t o  work w i t h -  

A] Stwe: There i s  <loin<; t o  b e  a b i g  p rob lem if) 
a d m i n i s t r a t i o n  as you a r e  r - c o g n i z i n g -  A person w i t h  
perhaps h i g h  p r i o r i t y  on 3 t r i b u i a r y  i s n o t  g e t t i n q  
s u f f i c i e n t  wa te r *  he may need t o  2 n j o i n  the most i n f t ~ r i o r  
r i g h t  which a f f e c t s  him. It mdy n o t  De on t h a t  t r i b u t a r y -  
It may be on some o t h e r  t r i o u t a r y  -- but  t h e  most i n f e r i o r  
t r i b u t a r y  t h a t  a f f e c t s  nini. vle a re  join.1 t o  have 
c e n t r a l  i z e d  records  and i t  seems t o  m e  t h a t  i t  i s  r lot goin:; 
t o  b e  so d i f f i c u l t  a f t e r  the ai!judicr3t i ons  dru completed t o  
f i n d  o u t  who h a s  t h e  most i n f e r i c r  r i g h t  w h i c t ~  a f f r c t s  t h i s  
p ? r t i  c u l a r  person. 

ma Rmjre7:  I n  o t h e r  woras, t h ~  person who lias an 
ad jud i ca ted  r i g h t *  l e t ' s  say i n  t h e  Powder R i v e r *  3nd he has 
(lot ci 1963 r i g h t  arid h e ' s  g o t  a f a i r l y  i n f e r i o r  r i i j h t r  3 l o t  
o f  pc?ople have them; bu t  he t h i n k s  t h d t  a s  soon as t he  lR-ibL 
r i  j h t s  on t h e  Powder R i v e r  a re  s ,s t i  s f  i e d  t h a t  he  comes next .  
He m igh t  n o t  come n e x t  i f  h i s  r i g h t  a f f e c t s  a 1893 r i q n t  on 
some o the r  t r i b u t a r y .  H i s  a d j u d i c a t i o n  i s  n o t  r e a l l y  qo in3  
to p r o t e c t  h i  m co~npl e t e l  y e  



E L - m g :  It w i l l  p r o t e c t  him ayd ins t  any f u r t h e r  a t t a c k  on 
t i  p r i o r i t y  or h i s  q u a n t i t y  o f  water -  That i s  a l o t  o f  
p r o t ~ c t i o n  dnd a l o t  o f  c e r t a i n t y .  He never was su re  t h a t  
he was ~,oinc, t o  j t t t  Mater i n  .i p ~ r t i c u l a r  year because t h a t  
depends upor) the c louds  and t h e  r a i n f a 1  1. hiow you have 
added one more u n c e r t a i n t y  f o r  hiia which i s  a l e 3 a l  t heo ry  
th< . t  it i s  j ~ c t s s i l ) l e  t h a t  t h e r e  i s  water i n  t h e  Powder b u t  
someone e l s e  has a  b e t t e r  r i g h t  t o  it on t h e  mainstream o f  
the  Yellowstone. There i s c e r t a i n l y  c j o i n l~  t o  be a d e l  i c a t e  
prob lem f o r  t h s  L i : $ i s l a t u r e  t o  cons ider  and  t h a t  i s  whether 
you can int -ecl rate decrees where t h e  p a r t i e s  were no t  p a r t i e s  
i n  t h e  same g i e c e  o f  l i t i ! g d t i o r ; r  t he  prob lem o f  t h e  t4cKniyht 
cast:- I would  thin^ under t h e  pol  i c e  poder o f  t h e  s t a t e  and 
tile rliff i cu1  t y  o f  ~ a t e r  d d m i n i s t r d t i o n i  t h a t  you p rooab l  y 
cou ld  g e t  by  k i t h  1  e g i s l a t i o n  i n t e g r a t i n g  t h e  decree where 
t he  department (a,oes t h r o u g h  pdbl  i c a t  ion and ti;kc.s a1 1  i t s  
d a t a  and s o  f o r t h *  and you have a c o n c l u s i v e  de te rm ind t i on  
o f  p r i o r i t y  dn$ quan t i t y .  You c o u l d  i n t e g r a t e  theti), 

t I i >d~f :z :  T h ~ o r e t i c a l l y ,  t o  end up w i t h  the b e s t  system 
poss ib l e7  y o u  would want ,3 decree on each ~ , ~ a j o r  drsinag*.?. 

/j1 SQm: I t h i nk  so, Som2 o t  t h e m  you migh t  need mcjre 
that one decree. I t  would be n i c e r  i f  you have one decree 
pr.r major t r i b u t a r y -  I f  you pt?r,iii t one decree p?r  drair,dge 
and .IS a drdinaclc? t h e  whole Ye l lob~s tone  Basin, t h a t  would b e  
n ice i  b u t  t h ~ t  i s  f a r  t o o  cuniher~orr~e 3nd compl ica tzd,  

g e y l h d l i l j - u h :  Hhere do y ~ u  drd9d t h e  1  ine?  

ALS-tme: 1 th in t<  you draw t h e  l i n e  r i c l h t  wnere t h e  
Le*?i s l a t u r e  drew i t 7  arid t h a t  i s  t h e  department riiay s e l e c t  
J s p e c i f y  areas o r  s o u r c ~ ~ s  where t h e  need f o r  
cjet~?rmi n a t i  un o f  e x i  s t i  ny r i  j h t s  i s  most u rgen t  and f i r s t  
bzc,in proceedings urjder t h i s  a c t  tu determine t h e  e x i s t i n g  
r i g h t s  i n  t h o s e  areas o r  sources*  1 b0n.t t h i n k  the 
L e q i s l d t u r e  s h o u l ~  t r y  t o  rr~dke t , ~ a t  d e c i s i o n -  I t h i n k  i t  i s  
a ,.aoc: p l a c e  to p l a c e  i t  -- i n  the o u t f i t  t h a t  i s  yoin:? to 
l - 1 3 ~ 6 ~  t o  do t h e  a d j u d i ~ a t i o r , ~  Tne D c p a r t m ~ n t  has t o  say that 
thr.y r j o i n q  t o  do t h e  rovrdi?r and tiet our exper ience  
there.  They may f i n d  i t  a a f u l  a n d  #hen they  do t h e  n e x t  one 
the y w i l l  s p l  it it up o r  t a ~ e  f f i * J r ~ i m  

Therc. i s  th.: ad j u t ~ i  c a t i o n  process ancr t h e  compl i c a t  i ons, 
T h ~ n  t h e  a c t  p rov ides  f o r  the p e r m i t  system f o r  
appropr i <jti 1 1 ,  w d t 1 : r  r i ghts. 1'h<lt s t a r t s  w i  t t ~  89-880 ,  A 
[ 'erson f i l e s  an appl i c a t i o n  f o r  p e r m i t  and t h e  department 
p t ~ b l i  st ies n o t i c e  o f  t h e  a p p l i c a t i o n  and people can o b j e c t  
that. i f  you a l l o w  t h i s  a p p r o p r i a t i o n  i t  i s  go ing  t o  damage 
me ur cause some i n j u r y *  I f  i t  seems s u b s t a n t i a l  t h e  
dcpar tn~en t  can  ho l  d a  hear i ncj a,ld u l  t i  rnatel y  t a k e  a c t  i on and 
approvc o r  r l i  sapprove,  o r  rr,oui f y  t h e  app l  i c a t i  on and i s s u e  a 
p e r m i t  i n  such form as won't harm o t h e r  people. It h a s  t o  
t d k e  i n t o  c o n s i d e r a t i o n  s i x  s p e c i f i c  th ings.  I n  89 -8859  
none o f  which r e f e r  t o  t h e  publ' ic i n t e r e s t  b u t  on1 y whether 
t h e y  cJrP & jo i ng  t o  bndpprot,rilate water, o t h e r s  won't be 
adverse ly  a f fec ted7  means o f  d i v e r s i o n  a r e  a d e ~ u a t e ~  i t  i s  a 
b e n e f i c i a l  use*  i w i  11 n o t  i n t e r f e r e  unreasonably w i t h  
o t h e r s *  o r  w i t h  thv rese rved  r i q h t s r  and i t i s n ' t  f o r  15 c f s  
o r  more. If i t  i s  f o r  1 5  c f s  o r  mere* you must prove by- 



c l e a r  and c o n v i n c i n g  ev idence  t h a t  t h e  r i g h t s  o f  a p r i o r  
a p p r o p r i a t o r  w i l l  n o t  be adverse1 y  a f fec ted,  That i s  a  
l i t t l e  b i t  redundant9 because i f  t h e  r i g h t s  o f  o t h e r  
a p p r o p r i a t o r s  a re  t o  be adve rse l y  a f f e c t e d 9  it i s  a l r e a d y  
stated,  

% r @ Z p ~ T u r n a ~ :  Under c r i t e r i o n  two you don ' t  have t o  have 
any ev idence t h a t  t hey  a r e  adve rse l y  a f f e c t e d  excep t  
s u b j e c t i v e  f e a r -  Bu t  it you want t o  grab a  l i t t l e  more 
water you have t o  have c l e a r  and c o n v i n c i n g  p roo f *  

m: I don ' t  t h i n k  t h . 3 t  subparagraph ( 6 )  improves it 
a t  a l l  b u t  don ' t  r e a l l y  c a r e  one way o r  t h e  o t h e r  v e r y  
s t r ong1  ye  

-nrefi-: There i s  an amendment t o  (1) t h e r e  t h i s  
l a s t  l e g i s l a t u r e  c l a r i f i e s  t h a t  M e r e  has t o  be a r j p rop r i a ted  
waters a t  t h e  t i m e  t h a t  t h e  water i s  requested t o  the e x t e n t  
t h a t  t h e  app l  i c a t i o n  has been appl  i e d  for.  That 's one o f  
them. It does l i m i t  when a p e r t n i t  can be issued i f  t h e  
water i n s * t  a v a i l d b l e  t h e r e  a t  d l 1  t imes. 

p1  X~QLLS:: I t  seems l i k e  i f  t h e r e  i s  water t h e r e  a t  t imes  
t h d t  i s  a v a i l a b l e  f o r  a p p r o p r i a t i o n ,  i f  a person  c o u l d  make  
use o f  i t *  t h a t  a p e r m i t  shou ld  be i ssued  f o r  u s i n q  t h a t  
water a t  t imes  when i t  i s  a v a i l d t # l e .  I was unaware o f  t h a t  
1377 change a 

Those a r e  t h e  t w o  p r i n c i p a l  f e a t u r e s  o f  t h e  a c t  t o  me* Gene. 
There a r e  a l o t  o f  o t h e r  aspects  t o  t h e  3ct.  It s t a r t s  o f f  
w i t h  d e f i n i t i o n s  and t h e  powers 3nd d u t i e s  o f  t h e  department 
and board  and  I w i l l  g e t  i n t o  t h a t  d e t e r m i n a t i o n  and 
a p p r o p r i a t i o n s *  

.k~.?ltu&U: M i l l  you s t o p  when w~ yet t o  r e s e r v a t i o n s ?  

ALLUng: He1 l t  w e  a r e  j u s t  .&)out t h e r e *  89-6.30 p r o v i d e s  
f o r  t h e  r e s e r v a t i o n  o f  t h e  water. 

-&=man: vJe g e t  t o  t d l k i n g  about  a a j u d i c d t i ~ n  d n O  
a1 1  and now we coire a l o n r j ~  and tni s was a b i  y hanrjup i n  t h e  
l a s t  session* w h a t  i s  d r e s a r v a t i o n  o f  water? Is i t  
ad ju r j i cd t i on?  D o  you rese rve  a benef i c  ir31 use? 

L a m s :  The 1973 Water Use Act  t r e a t s  a r e s e r v a t i o n  as an 
app rop r i a t i on ,  Its d e f i n i t i o n  o f  a p p r o p r i a t e  means t o  
d i v e r t  9 impourld o r  w i  thdrawr  i n c l  ua i  ng s tock  water, quar i t i  t y  
o f  water  o r  i n  t he  case o f  a  p u b l i c  aciency t o  rese rve  wdter  
i n  accordance w i t h  s e c t i o n  d 9 - c 8 9 0 1  I t  i s  an a p p r o p r i d t i o n  
o f  s o r t s t  b u t  i t  doesn' t  requ i re ,  a s  you p o i n t  011 t9  t h e  
ialmztl iate app l  i c a t i o n  o f  w a t ~ r  t o  t he  be r~e f  i c i a l  use. The 
r 2 s f i r v a t i o n  i t s e l f  rnay be a bentlf i c i a l  user as i s  c ia infed b y  
F i s h  and Same f o r  example* o r  i t  (nay be a r e s e r v a t i o n  f o r  
f u t u r t  use and as you've seeir i r i  p u b l i c a t i o n s  i n  the  p3perr  
I t h i n k *  t h e  Department o f  i*.(dturlll t iesources s c ~ y s  t h o 3 t  ttbc 
C i t y  o f  B i l l  i nqs r  t h e  C i t y  f o  Columbus and so  f o r t h *  h r~v t :  
appl i ed f o r  r e s e r v a t i o n  o f  so rcdny cub i  c  f e e t  p e r  second o r  
ac r?  f e e t  p e r  year o r  b o t h  and t h a t  i s  n o t  f o r  p resen t  use, 
On t h e  o t h e r  hand a c i t y  ought  n o t  t o  be 1  i m i  t e d  t o  a  water 
r i g h t  t o  what i t  i s  p r e s e n t l y  using. A c i t y  ought  t o  be  



a b l e  t o  o b t a i n  a water  r i g h t  f o r  somethinq i n  excess o f  what 
i t  i s  u s i n g  r i g n t  now so as t o  p r o v i d e  f o r  f u t u r e  g rowth  
un less  you can demonstrate t h a t  a c i t y  has no hope f o r  
f u t u r e  growth. Tha t  c e r t a i n l y  i s  one o f  the purposes f o r  
r c s r ? r v a t i o n  and the department i s  . jo inq t o  have t o  dec ide  
how f a r  ahead can a c i t y  l o o k -  The s t a t u t e  doesn ' t  t e l l  t h e  
def)c?r taent  and th r  C i t y  w i l l  d ~ k  f a r  an enormous dmount of  
w ~ t e r t  say t h a t  it i s  go ing  t o  a p p l y  i t t o  b e n e f i c i a l  use 
sometime ~i t h i n  tilt? nex t  hundred yedrs t o  two hundred yea rs t  
o r  sdrncthinq l i ke t h d t .  The de~, . r tn ient  i s  go ing  t o  hdve to 
loo!< , 3 t  t hose  and l a o k  a t  t h e  v o r i o u s  competincj reques ts  t o r  
r q t s ~ ~ r v a t - i  ons and develop some s o r t  o f  r u l c  o f  thunru- 

Sw&w LiQyhn: ~ 1 0 ~ l r J n ' t  ( ~ ) r i o r i  t i e s  come i n  he re?  

Ab-, Smg: tie11 9 t hey  do come r ~ i t h i n  t h e  system o f  
p r i o r i t i e s .  The r e s e r v d t i o n  has a p r i o r i t y  d a t e  as of t h e  
t ime t h e  department g r a n t s  t n e  r e s e r v a t  i o n -  Unl  i kc an 
o r d i n a r y  a p p r o p r i a t  i o n  where y o f ~  r e l a t ~ .  back t o  when you 
d p p l y  f o r  a p u r q 3 r i a t i o n  t h e  reservation w i l l  be e f f e c t i v e  ds 
o f  t h e  t i c  t h e y  g r a n t  you t h e  reservLgt ion so t h d t  t h e r e  
w i l l  b e  -- dnd o f  course it does n o t  su f~ercede  p reced ing  
p r i o r i t i e s .  I t  i s  j u s t  added on t o p  and then t h e r e  would bc 
a h e i r a r c h y  o f  r e s e r v a t i o n s  acco rd ing  t o  p r i o r i t y  of  date. 
I s  t h a t  wnat you were r e f e r r i n q  t o ?  

UaL-an: Bu t  say somebody comes a lonq  now and inakes 
a r e s e r v a t i o n  a n d  maybe t h e y  ,e t  t h e  d i t c h  dug and f i n a l l y  
y e t  t h e  water o u t  and somebody i s  s t i l l  s i t t i n g  here say ing  
t h a t  t h e y  a r e  ~ ~ o i n q  t o  nead t h e  water  f o r  f u t u r e  use and 
have made a r e s e r v a t i o n  b u t  t hey  haven ' t  p u t  i t  t o  use and 
t h e  d i t c h  company has. 

L a m e :  I f  t h e  r e s e r v a t i o n  precedes the d i t c h  company9 i t  
has a h i g h e r  p r i o r i t y *  t t ren t h e  r j i t c h  company took  i t s  r i g h t  
s u b j e c t  t o  t h e  r e s e r v a t i o n  of  water b y  t h e  C i t y  o f  d i  11 ings. 

Saatar ,liByLim: H u t  i f  t h e y  both made the r e s e r v a t i o n  the 
same day b u t  one p u t  it t o  use ~ u f o r e  t h e  o t h e r  one? 

&%we: P u t t i n s  t h e  water  t o  t h e  use doesn' t  appear t o  m e  
t o  be i n c o r p o r a t e d  w i t h i n  t h e  r e s e r v a t i o n  i dea  o f  t h e  code- 
Your p r i o r i t y  d a t e  i s  t h e  date  you were g ran ted  t h e  
r e s e r v a t i o n  and n o t  t h e  Cjate you p u t  it t o  b e n e f i c i a l  use. 
A l s o  t hey  can rev iew  r e s e r v a t i o n s -  Every t e n  years  t h e y  
have t o r  

There a r e n ' t  a  qroup o f  c r i t e r i a  t o  gu ide  t h e  department i n  
how much. I t h i n k  t h e  department i s  go ing  t o  have t o  g e t  
somz k i nd  o f  r u l e  o f  thumb9 maybe by r e g u l a t i o n  t h a t  a 
mun i c i pa l  i t y  can l o o k  35 years  ahead. I ' m  n o t  go ing  t o  t e l l  
t h e  depar t r~ ient  what t hey  a r e  ~ o i n g  t o  do9 I am j u s t  u s i n g  
h y p o t h e t i c a l l y 9  t h < l t  you can p l a n  so f a r  ahead and you have 
t o  hdve a h i  r]h degree o f  p r o o f  o f  t h e  1 i k e l  ihood t h a t  you 
d r e  y o i n q  t.o need a g i v e n  amount o f  water  by the end o f  thdt 
per iod.  The department  should^ i f they don' t  come up w i t h  
ve ry  pe rsuas i ve  p roo f9  e i t h e r  deny t h e  r e s e r v a t i o n  o r  c u t  
the  r e s e r v a t i o n  d o ~ n  t o  what i t  appears t o  t h e  department t o  
b e  a reasonable  amount- The department does have t h e  
a u t h o r i t y  t o r  that .  They c e r t a i r l l y  can ' t  j u s t  g r a n t  a l l  o f  



t he  r e s e r v a t i o n s  that d re  be in i j  requ+:sted t)zcd3use rne  
Ye1 l o ~ s t o n e  R i v e r  cidesnet hdve t o a t  much water, 

2 n i i . f . ~ - m a :  Llhat about aot:nstreamr Are thcy  uo inp  t o  
take  o u t  a r c s e r v a t i o n ?  I f  they h a v e n a t  aade use o f  i t  t h e n  
how much i s  t h a t  qo ing  t o  a f f e c t  downstream i n t e r s t a t e  
appropr ia tors ,?  

r l l  5 m g :  I f  we ciet i n t o  i n t e r s t a t e  l i t i q d t i o n *  t h e  f a c t  
t h a t  i t  h a s n a t  been p u t  t o  use w i  11 b e  one o f  t h e  f a c t o r s  
t n a t  w i l l  be cons idered-  Such ,3 cdse  i s  i n  t h e  o r i g i n a l  
j u r i s d i c t i o n  o f  U-S- Suprewe Cogrt. I t  wou ldne t  s t a r t  o u t  
i n  d i s t r i c t  c o u r t  i n  i 3 i l l i n . j ~  o r  a n y t h i n y  1  i k e  t h a t ,  I t  
s t a r t s  i n  t h e  U-S. Supreme Cou r t -  The U n i t e d  S ta tns  has  t o  
g i v e  consent  t o  be j o i n e d  bec3use t h e  U n i t e d  S t a t ~ s  woulcl be 
a f f ec ted  i n  t h i s  s u i t  and t h e r e  have been cases  hen t h e  U- 
S, has r e f u s e d  t o  j o i n  i n  t h e  s a i t  so t h e  p d r t i e s  have been 
k i c k e d  o u t -  

Co lorado*  New Mexico* and Texas 31 1  r e l y  upon t h e  t t i o  Grando 
R i ve r  which a r i s e s  il? t h o  Sdn L u i s  V a l l e y  i n  Colorado arid 
f l o w s  down th rough  S ~ n a t d  Fe ancl A1 buquerque and Elephdnt 
B u t t e  R e s e r v o i r  and then a t  t h e  border  between T e x a s  dnd Pie~ 
Mexico f o r  a l o n g  ways- They d i d  en te r  i n t o  a  t h r e e - s t a t e  
compact which they  a l l o c a t e d  t h -  water o f  t h e  Mio t i rande- 
The Colorado a p p r o p r i a t o r s  be inq  upstrpam a t  l e a s t  h a d  a 
p h y s i c a l  advantage, They j u s t  went. ahead dnd t o o k  t h e  
wdter t h a t  t h e y  wanted and f a r  exceeded whdt hdd been 
a l l o c a t e d  t o  them i n  tht. i n t e r s t d t c  corripact- hew M e x i c ~ )  das 
a l s o  i n  v i o l a t i o n  a t  t imes. T e x d s  brouqh t  an  a c t i o n  ag . i n s t  
the,n i n  t h e  U.S. Suprenle Cour t  an(: Colorado and ' led Mexico 
pleaded t h a t  s i nce  t n e r e  Here Pueblo I n d i a n  r i  j h t s  involvc>d 
and the U n i t e d  S td tes  r e p r e s ~ n t c d  t h e  Ind ians,  t h a t  t h e r e  
was a non - j o i ne r  o f  a necess.9t-y pa r t y ,  t h e  Un i t ed  States,  
and t h a t  you c o u l d n ' t  s e t t l z  the ac t ion .  So t hey  asked f o r  
d i sm issa l  and t h e  U n i t e d  S ta tes  re fusea  t o  e n t e r  t h e  cdse so 
t h e  U-S- Suprem~ Cour t  k i c k e d  them o u t -  In e f f e c t *  i f  t h e  
Un i t ed  S ta tes  doesne t  cooperate,  why texas  c a n a t  (let -- what 
do we do, have war, o r  do we s e t t l e  t hese  t h i n g s  i n  c o u r t ?  
Since then, New Hex ico has cooperated and hew Mexico and 
Texas brout lh t  anoth2r  s u i t  whic,3 was f i l e d r  I be1 ieve, i n  
1967 a n d  t h e  U I S I  d i d  corlsent t o  j o i n  that s u i t ,  The 
p a r t i e s  en te red  i n t o  a s t i p u l a t i o n  t o  suspend a c t i o n  i n  the? 
case- That was prob,3!1l y i n  1972 ,  I c o u l d  be q u i t e  a wdys 
o f f  on t hose  dates, I wro te  t h ~  At to rney  General o f  T e x a s  
t h i  s s p r i n g  t o  t i n d  o u t  wh ~t has  hdpperwd i n  thr- c d ~ r ?  
because t n e r e  i s  no f u r t h e r  r e c o r d  dnd h+* s a y s  t h a t  t n e y  
en te red  i n t o  dn amicdbl e ~jqrt!ernent w i t h  C o l ~ > r ? i j o  t h a t  
Colorado woul r f  adtiere t o  t h e  i o t . . r s t a t c  conipact and .31so use 
l ~ s s  then  they a re  e n t i t l e d  t o  u n t i l  they have p a i d  back t h e  
ovcrc-Jrafts which they have acjreeci t o  t h a t  t hey  w i l l  b r i n .1  
thenil b?ck in", t he  U-S, Sukerenle i o ~ ~ r t .  

We c o u l d  have i n t e r s t i t e  l i t ; : - j t i o n  on t h e  H i s s o u r i  b y  dny 
o f  t h e  rlownstream s t a t e s  on t h e  4issour i sayin,: t i ~ a t  ~ ~ o n t a n d  
i s now coinmenci nq t o  us+? -- 1 d o n e t  see h o w  t b e y  w o t l l j  
compla in  about  wzter  we're n o t  u s i n g  when i t  i s  s imp l y  
reserved  f o r  f u t u r e  use i n  Montana- They'd have no reason 
t o  sue us-  They are  y e t t i n 9  t h e i r  water.  The law o f  
(-;ravity i s  supplar i t inc j  t h e  law ~f water, Then we commence 



t o  +lsc wdtcr  b y  i r r i y a t i o n  d i s t r i c t s  who have reserved  t h e  
water dnd hy mun ic ipa l  i t , i e s  wrlose use i s  n o t  a w f u l l y  
consumptive usual1 y so i t  m i g h t  n o t  be t o o  t r o u b l ~ s o m e -  So 
ther;. i s  l e s s  watcr downstreaa f o r  the v a r i o u s  purposes o f  
do%;nstr-am +s ta tes .  Yes, we: cou ld  ue h a l e d  i n t o  t h e  I-:-S. 
Supr62rno Cour t  and a f a c t o r  wsul d D e  th4- j t  Montana hasn* t 
rleceed t h e  w a t t ~ r ;  i t e s  been r e 1  iecj upon by K i  s sou r i  o r  
kansds  o r  sowe downstrea~r! stdtc? f o r  i n d u s t r i a l  deve1o))ment 
anc; v a s t  i r r i g a t i o n  o f  v a l u a b l e  l i e l a s  f o r  food and d l 1  
those thincjs w e  h i v e  taker1 i n t o  c o n s i i i 2 r a t i o n  i n  d e c i d i n ~ ]  
what s o r t  o f  a l l o c ~ t i o ~  o f  t h e  r4 issour i  R i ve r  would b.3 

approgr ia te .  I t  i s  a lmost  d prob lem o f  cconornic .qnd s o c i d l  
p l  anrtin,) by th4: 1J.')- Suprccr.e Court .  

Thc-n w e  h'iv. u r  i o r i  t i  e s  and yc~u r1orl8t qet d p r i o r i t y  throucln 
t t ~ c  c o n d i t i o n  o t  water c j ccu r rence~  So they cctn l o i ~ s r  your 
w 1 t . r  t ~ j b l u  i f  y o i ~  car1 s t i l l  ] f a t  4 1 ) t e r  r e a j o n i b l y .  You crJn 
e x c h I ~ n f , ~ ?  h a t t l r -  You cdrj t u r n  w l t e r  i n t o  CI channel dnd tdke  
i t  out. fu r thcr r  dodn- we have d l  ready d iscussed chanqccz i n  
a;spro;>r i c t  i on  r ic lhts a n u  t r s n s t  ..rs i n  a p p r o p r i a t i o n s  r i !@ts 
and +dbdndoqrnent i n  app rop r i  d t i o n  r i j h t s  ~ n c !  superv i  sioc, o f  
b 3 t ? r  d i s t r i b u t i a n -  That i s  k i n d  of an impo r tan t  sec t ion9  
89-9950  

"The d i s t r i c t  c o u r t  sh311 supervis.2 a l l  water  
cornmi s s  i oner 5 ." 

T! i t3 t  r e a l l y  i n c o r p o r a t e s  b y  r e f e r e n c e  our o l d  T i t l e  89,  
Chapter 10- I t h i n k  we can c o n t i n u e  nn  j u s t  the way weeve 
S?un doin, t h a t -  ~ u b ~ i v i s i o n  L o f  496 Grovides, and I t h i n k  
thc. i n t e n t  o f  t h i s  i s  t o  r t  p lac f?  89-315, a  means f o r  
i n d i v i d u a l  i tppropr i a t o r s  t o  r j one another  i n t o  c o u r t  
w i t hou t  making a . !reat b i r j  ad juc i i ca t i an  ot- it, You can ~ u s t  
hav,? two people> su ing  each o the r  o r  5 peop le  s u i n q  each 
o th f i r -  It doesn8 t  have t o  be a g r e a t  b i g  Powder A i ve r  
ad jud ica t ion .  Ysu do nave t o  n o t i f y  the Department o f  
N d t ~ r a l  Resources wants t o  m k e  a b i q  d e a l  o f  it 9 i t  i s  
t h e i r  o p t i o n  t o  take o v e r t  sebbrt o u t  t h e  c e r t i f i e d  m a i l  and 
yo t h rough  a1 1  t h a t r  Dut I thin;; i t  i s  des i gned n o t  f o r  t h a t  
purpose a l t t ~ o u v n  i t  can be used f o r  t h a t -  It i s  designed t o  
enable  p e o p l e  t o  hdve t h e i r  smai1 l a w s u i t s  and n o t  Je t  i n t o  
a  q r e d t  b i q  case- 

a & ~ r  GaU: So t n e  Oepartirient i s t h e  on1 y one w i t h  t h e  
au thor  i t y  t o  ad jud i  c a t e  a stream? 

Al%me: Yes. 

Lm&w Gas: I knob4 an a t t o r n e y  who f e e l s  t h a t  i s  
u n c o n s t i t u t i o n a l  

1  S :  He's :jot an a w f u l l y  l o t  of precedent  t o  f i g h t  
aoainst. i n  rryomin:jr New Mex icot  Arizona, C a l i f o r n i a r  Texasr 
dncl Nebrdska, 

m . t w  Gal$: T h t ~ r e  are  two pt-*ople arguinc! ona smal 1  stream 
i n  Mheatlant j  Cour~ty, One o f  the  l a n d  owners 1  i ves  in Texas 
ano h o  h i r e d  dn a t t o r n e y  t o  ge t  t h i s  ma t te r  r e s o l v e d  and q e t  
the stream adjudic,3ted- M e l l r  J im Aoore was t h e  a t t o r n e y  
and he e v i  r l en t l y  c a l  l e d  t h e  DI?parttn::nt o f  Na tu ra l  Resources 



and t . h e y  s a i d  no  wl ly?  t hey  dicjnl t wdnt anyth i r l r l  t o  clo w i  ti-I 
i te 

A ~ Q R ~ :  You a r e  u s i r l j  a d j u d i c d t i o n  i n  two d i f f e r e n t  ways. 
The department  wdy o f  a d j u d i c d t i n g  a s t ream means? i n  
e f f e c t ,  a q u i e t  t i t l e  a c t i o n ?  d ~ i c h  i s  f i n a l l y  qo inq  t o  
s e t t l e  everybodyls r i g h t s  on t h e  stream. That 's  what t h e  
Department means h y  a d j u d i c a t i o n .  Hhat w e  a r e  ta l  k i n 7  ~ 3 b o u t  
i s  s imp l y  a judgement wq ich i s  an a d j u d i c a t i o n  o f  d a t e r  
r i g h t s  between two* three... 

S.end%~~_E, - t :  They wantea t o  <je t  t h e  whole stredia in.  

AJ Stom: I f  t h e y  qe t  everybody i n t  and if everybody w i l l  
admi t  i n  t h e i r  p l e a d i n g s  t h a t  tncsc a r e  a l l  o f  t h e  r i q h t s  
which t hey  c l a i m *  t h e y  w i l l  i n  e f f e c t  a c c o m p l i s h t h e  
purpose o f  an a d j u d i c a t i o n  so f a r  as  that stream i s  
concerned- It Munet  settle t h e i r  r i g h t s  because it w i l l  
on1 y R e  --faif: ev idence  uhen t h ~  d e p ~ r t m e n t  conies i n  2 5  
years f rom now t o  ad jud i< l a t?  trhat alonc! w i t h  t h e  o t h e r  
1 i t t l e  t r i b u t a r i e s .  

m a L m  Gal&: I f  you c a n ' t  :;et them t o  a l l  corn* i n  an 
a d j u d i c a t e ?  j u s t  t h e  two? t h e  department  won't  say t o  yo 
ahead and ad jud ica te .  You've dot t w o  f e l l o w s  and tney 20 t o  
c o u r t  and get t h e i r  1  i t t l e  p rub lew solved. d u t ?  i f t h e r e  
a r e  t e n  water  r i g h t e r s  t h e y  rnignt be  go inq  i n t o  court every  
year, 

81 Stow: That 's  t h e  way w e e v e  always done i t  i n  t ! t i S  

s ta te .  

&XMLQLJ&~: Why n o t  a d j u d i c a t e  t h e  stream? 

SiadL~~lum*: We haven ' t  g o t  t h e  t i m e  o r  the  money. 

A L A L y n g :  That 's  i t  r i q h t  there. 

: I f  the  farmers  and ranchers  want t o  p a y  d 

nominal f e e  t o  pu t  i t  i n  there... 

e n :  M a y b e  a l l  o f  theCn don ' t  want t o  nr-lve t h e  
ad j u d  i c a t  i on, 

,~L%QJ-J~: J u s t  a r,omindl fee 1  i k e  a thousand d o l l a r s !  I 
t h i n k  t h a t  89-896 i s  an e s s c n t i 3 l  p r o v i s i o n  i n  the code 
bc:cause i t  does p e r m i t  t h i s  piecemeal a d j u d i c a t i o r ~  wher? you 
d re  n o t  cjett i n y  t h a t  f i n a l  cdrved- in-s tove a d j u d i c a t i o n  
wl l ich t he  department  conbuct; i n  i t s  rnajor a d j u a i c a t i o n s  
under 89-770 t o  879, 

It i s  b road  enough so t h a t  t h e  ~ i s t r i c t  c o u r t  from ~ t h i c h  
re1 i c f  i 5  s o u g h t  may g r a n t  suci-r i n j u n c t i v e  o r  o t h e r  re1  i e f  
which i s  n e c e s s a r y  and a p p r o p r i a t e  to preserv tJ  p r o p e r t y  
r i g h t s  o r  t h c  s t d t u s  quo ?nd so on. The codt! p r o h i b i t s  
w a s t e r  

Waste i s  a s u b j e c t  f o r  d i s c u s s i d n  i n  i t s e l f  I )L~C~>USC? i t  i s  
re1 a ted t o  what i s  a benef i c i a l  use-  There i s  a f i n e  
eccnomic 1  i n e  t o  bo drawn betwe<n whether t h e  w i thd rawa l  o f  



wat iar  i s  w a s t e f u l  As a n  exampler i n  some areas  it may b e  
t h a t  it i s  now w a s t e f u l  n o t  t o  pu t  i n  s p r i n k l e r  i r r i g a t i o n -  
Yet, t h a t  c e r t a i n l y  wou ld  havc been a b e n e f i c i a l  use  i n  t h e  
pas t ;  t h a t  i s ,  d i t c h  i r r i q a t i o n  wou ld  have been a  b e n e f i c i a l  
u s e  i n  t h e  ,,,3st; t h d t  i s ,  d i t c h  i r r i r j a t  i on  wou ld  have been a 
Dentsf i c i a l  use. i t  s t i l  1 i s ,  b u t  t h e r e  m4jy come a t i m e  t h a t  
the need f o r  e f f i c i e n c y  i n  w d t y A r  use w i  11 r e s u l t  i n  what i s  
now a  b~tnc f  i c i d l  u s 9  becowing 3 k d s t e f u l  use, 

8 ~ - & & b :  d h a t  a t o u t  t h i  s  I c q d l  ass; stcjnce h e r e  on 89-899, 
140. 2. 

.A1 5 :  PJo, L ?  " i f  an d u p r o p r i a t o r  dho i s  a c i t i z e r l  of 
Montana becomes invo lver1  i n  a c o n t r o v e r s y  t o  wh ich  a n y  
agency o f  t h e  F e d e r a l  Goverament o r  a n o t h e r  s t a t e  i s  a 
part-y, t h e  IJcpar tmcnt  may i n  i t s  d i s c r e t i o n  i n t e r v e n e  as  a 
p a r t y  or ,> rov i  de necessdry  1  ~ t q a l  a s s i  s t j n c e  t o  t h e  c i t i z e n  
o f  i4cntanalW 

am P ? Q ~ Q :  That  t a k e s  c a r e  r ~ f  cht: L.Jr5partiflc.nt b u t  i t  d o e s n S t  
t . 3 k e  c ~ r e  o f  us  as i n d i v i d u a l s m  

8! S t o ~ :  I cdn o n l y  t i l i n k  o f  ,)ne c a s e  i n  wh ich  !'ontanr4 hiid 
p r i v ; i t e  1 i t i ! ,a t io r?  t h d t  was i n t e r s t a t r ?  3nd t h a t  W r 3 ~  on  Pirrey 
~ n d  5,3+;r? Creek. The c a s e  i s  L u ~ m  VI , w i n .  Thz 
o r i  ; i n d l  s u i t  was b r o u y h t  i n t o  F e d e r a l  c o u r t s  and t h a t  case 
was v. and i t  went 411 t h e  way t o  t h e  U.S. 
Suprem? Cour t9  i n  wh ich  t h e  Wyorflinq a p p r o p r i a t o r  was 
c o n s i ~ l e r ~ d  t o  havc t h e  p r i o r  , ~ p p r o p r i a t i o n ,  p r i o r  i n  t i m e  t o  
the  Pontana a p p r o p r i a t o r ,  

A t  a n y  r a t e r  t h e  F e d e r a l  c o u r t  dic i  a d j u d i c a t e  a c c o r d i n g  t o  
p r i o r i t i e s ,  j u s t  p l a i r r  d a t e s  o f  a p p r o p r i a t i o n ,  w i t n  r e s p e c t  
t o  t h i s  Kontana and Wyoming a p p r o p r i a t i o n ,  Then t h e  
downstream approp r  i a t o r  movea u,, o n t o  the s m a l l e r  t r i b u t a r y  
t-o commence t o  t a ~ ~  water  and tne t4ontarla c o u r t  he13 t h a t  
t h e  t w o  s t reams were n o t  t r i b u t a r y ,  one? t o  t h e  o t h e r *  and 
t - h e r e f o r e *  t he  p r i o r i t i e s  e s t a b l  i shed  i n  t h e  F e d e r a l  decree 
d i d n ' t  a p p l y  Secause t h e  strt3arns as a n l d t t e r  o f  f a c t  were 
n o t  t r i b u t a r y .  T n a t  na5 j u s t  i r i v d t e  l i t i q d t i o n  and t h e  
par t . i f?s  hdd t h 2 i r  own couns.:l and i t  was i n t e r s t a t e  
l i t i q s t i o n -  

T ~ P  s p c t i o n  you r e t e r  t o  8 9 - t 3 9 9 ( 1 ) - - -  

B~~QA-ZQ!A: I t  secms t o  file t h a t  t h e y  have n o t h i n g  t o  w o r r y  
about  and w ?  have t o  c a r r y  t h e  bu rden  o f  p r o t e c t i n g  o u r  own 
watpr  r ight .  It seems l i ~ e  i t ' s  u n f a i r -  It u o e s n a t  m a t t e r  
how much l i t i q d t i o n  t t 4 e y  go i n t o  t h e y  w i l l  g e t  it t a k e n  
c a r e  of. b u t  w e  w i l l  have t o  s tand  t h e  burden o f  ours. 

A :  I t  c e r t a i n l y  i s  n o t  zn unusua l  thin,]  f o r  t h e  
i n d i v i d u a l  who i s  t r y i n q  t o  p r o t e c t  h i s  r i g h t  t o  pay f o r  
t h a t  p r o t e c t  ion. 

Yesr b u t  o n  t h e  o t h e r  hand, so  much more 
p r o t e c t i o n ,  They can qo t o  any l e n g t h s t  a c c o r d i n g  to t h i s ;  
any ! t i n d  o f  l e g a l  a s s i s t a n c e  t h ~ y  need t h e n  can a c q u i r e -  An 
o r d i n a r y  pe rson  c o u l d ' t  a f f o r d  t a a t  k i n d  o f  l e q a l  a s s i s t a n c e  
s:, t h e y  Rave an unf a i  r dclvantatje. Aaybe t h a t  i s  normal b u t  



i t  i s n ' t  r i q h t .  

&Xmg: That i s  one of the problems t h d t  our l e q a l  systern 
has been facing. F r e q u e n t l y  j u s t i c e  can ' t  be done because 
o f  t h e  d i s p a r i t y  i n  economic resources o f  t h e  adversary. 

&g~bf;h: If t h a t  i s  t rue ,  then  t h e  department w i l l  have 
advantage. 

81 St-: The department doesn' t  hdve any p a r t i c u l a r  
advantaqe here. Whenever t h e  department i s  i n  1  i ti ciat i on i t 
has a t t o r n e y s t  yes. Th i s  one on1 y says t h a t  when a 2 i  t i e n  
o f  Montana becomes i n v o l v e d  a g a i n s t  another s t a t e  o r  agency, 
i t  must be a  f e d e r d l  agency o r  dgency o f  another  s ta te .  

~~FQ&PL,,JUM*<: I t h i n u  t h a t  t h e  prob lem i s  t h a t  
subpardgraph ( 2 )  wasn't  concern ing  you. I don ' t  know how 
many p a r t i e s  t h e  defendant. w i l l  b e  i n  t h e  a d j u d i c a t i o n .  The 
r o l e  o f  t h e  s t a t e  w i l l  be interestincj.  Are w e  going tc t a k e  
an adversay p o s i t i o n  a g a i n s t  31 1 of the defendants? I was 
j u s t  t r y i n g  t o  e n v i s i o n  how t h i s  t r i a l  i s  i i o inc~  t o  Mark- 

H e  have 5C) people and tney a r e  r l l  p a r t i e s .  The st.dte o f  
Montana i s  t h e  p l a i n t i f f -  T t l t y  a r e  ~ ' ro ing  t o  sue a l l  o f  
these people  and t h s  compld in t  , + i l l  say t h a t  a l l  o f  t h e  
peo;>le r e p o r t d e l y  havz a  water r i g h t .  Come over mcl 
e s t a b l i s h  your  r i g h t  o r  we  ill d e c l a r e  t h a t  you haven' t  ;ot 
any*  

I'm r a l k i r i c j  about t n e  du t y  of t t '~~? departm,?nt t o  a d j u d i c d t e  
or  t o  f a v o r  t h e  a d j u d i c a t i o n  of d l 1  o f  these r i g h t s .  I s  t h e  
department go ing  t o  t a k e  an  adversary  r o l e  a g a i n s t  a l l  o f  
them? 

&S: 1 t h i n k  t h e  judge  i s , j o i  ng t o  demand thdt th\? 
dP~*ar t rncnt  b r i e f  and suppor t  i t s  recommendat iona. To somt: 
e x t e n t  t h e  departnlent w i  11 p robab ly  d i  sdqree w i t h  sorile o f  
tiler2 and w i  11 p robab ly  agree u i  t h  some o f  them- 

. : I ' v e  alwdys t h o u j n t  t h a t  t h e  department dodla 
c u m ?  i n  and say what t h e y  think each @ a r t y  has- A t  that 
p o i n t  t h e  burden i s  going t o  s h i f t  t o  the i n d i v i d u a l  t o  show 
t h d t  he has more t h a n  what t h e  department has a l l o c a t e d -  
How much o f  an adversary  pss i  t i o n  t h a t ' s  go ing  t o  p u t  the  
depJrtment i n *  I d o n e t  know- 1 would t h i n k  t h a t  the 
department would t r y  t o  defend  hat i t s  d a t a  has shown. 

L w w u  S k n b y :  Accoro ing t o  t h e  Wdter Ac t  you h a v e  a 
p r e l  im ina ry  hea r i nq -  

&L,&m&: T h e  a c t  descr i bes t h i s  as a hear i n q  on o b j c c t i  ons 
t h a t  such a hear in t j  i s  * j o i n3  to 3n1ount t o  a f u l l  s c a l e r  
comp l i ca ted  t r i a l *  I th ink .  

J u P ~ , ~ :  Do you d n t i c i p . j t e  t h a t  t h i s  i s  join:^ t o  oca 
a j u r y  t r i a l ?  

&J- SUne:  I l ook  upor] t h i s  as an  equi t d b l e  proceeding and 
t h e r e  i s  no c o n s t i t u t i o n a l  r i r j h t  t o  a  j u r y  i n  an  e q u i t y  



procecdinq. I t  i s  yo inq  t o  r e s u l t  i n  J decree. You 
dasc r i be  i t  4s .I d ~ c r e e  r a t h e r  than  a ~udqement -  I t h i n k  i t  
waul cl compl i c a t e  i t  t h a t  much irlore i f i t  were t o  b e  a j u r y  
tr i ,=lo 

: Can tney  derndnd J I J ~ Y  t r i l l ?  

~Laag: I don't t l r i n u  so. t d ; t c \ t  do you t h i nk ,  Jack? 

~ G D -  t i a d = :  I don ' t  t h i n k  i t  i s  a case where t h e r e  i s  a 
j u r y  t r i a l .  Th is  has t o  be i n  tne n a t u r e  of  an 2qui  t a b l e  
ac t ion.  It caner  be ;;lnythi $1-1 b u t  t h a t .  I do agree d l s o  
t h a t  i t wou1flnat h u r t  t a  say somethinq here. It j u s t  
wouldn' t  ko rk  t o  {lave d j u ry .  

fllSf;mc: i t  wigh t  be ar~ amend,aent you wc:nt t o  recorn~nend, 

I & ~ L L L ~ & ~ ~ ~ ~  : i"or inal l  y our t)rocedure i n t h e  Powder i s t o  
c~o out. dn c o l l e c t  t h e  p o i n t  o f  r l i v a r s i o n t  t-he p lace  o f  u s e r  
t?t.c- Ttle n e x t  thinc: t.o do i s  (20 t d l k  t o  tile c l  aimant. You 
dr? no t  go ing  t o  f i n d  t h e  data. c f  t i r s t  use b y  l ook ing ;  you 
f inLl ou t  by t a l k i n  1 t o  therir. he'v:: g o t  da tes  a n d  a e r i , j I  
p h o t o s  helpi4l.j i ) l d ~ + 3  t h a t  u a t e .  A lot o f  t i w s  t he  f a c t s  o f  
the case p r e t t y  ,.iuch a y r r e  l ~ i  t h  ,+!,at L J ~  f i rld. I f  t h e r e  d r e  
some? e r r o r s *  they d r e  t-turnan e r ro r s .  The r . \ a l  G ispute  colnes 
i n t o  your I tzqal q u e s t i o r ~ s r  ques t ions  o f  due d i  1 i g ~ n c e t  dates 
o f  f i r s t  use, d d t e s  o f  p r i o r i t y  w i t h  t he  post in^^ o f  n o t i c e  
anci so on* The 0e:)artrnent o f  r?jdtural F.+s0urces i s  < ~ o i n , j  t o  
d r q u ~ l  wha t  due d i 1  i g ~ n c s  i s. Uur recornri~endati on w i  11 be 
p o i n t  o f  d i v e r s i o n *  p l a c e  o f  use and s o  ont  and then de w i l l  
t a k e  maybe a p o l i c y  k h i c h  would ae s e t  e v e n t u a l l y  by t h e  
j u d  , e ~  

>endLyr T u r ~ e :  Maybe w e  *>uyht t o  cons ide r  i n  our  
acrendrrlents any o f  t h e  procedurd l  hangups t n a t  w e  can dvo i  d 
such ~ i r ;  <?qui t:y and t h e  r o l e  o f  the dei3Jrtillr?ntr 

H d y b t  the dt?pLtrtrr:ent.'s f j o s i t i o n  ougclt t o  be t h a t  t h e y  w i  ll 
bib r c 4 q u i  r e J  t o  b r  i nlj f o r t h  t he  f d c t u a l  backyround. 

1 : Genet I wonucr whetner w e  s h o l ~ l d  copy the U.S. 
Supreme Cour t  i n  an i n t e r s t a t z  a d ~ u d i c a t i o n  where Nebraska 
sues Hyominq. I t  goes t o  t h e  U. S o  Supreme Cou r t t  t h e  U O  S. 
Suprento Cour t  appo in ts  c j  speci.21 master. I n  t h i s  case i t  
would be the O~?partrr,ent o f  n] l t u r d l  Resources, a p i ~ a r e n t l  y., 
That 's  wha t  we have here. The 2-partanent f i l e s  t o  have a 
determi  n a t i o n  dnd jet an oruer  t o  n o t i  f y  everybody and t h e n  
tho j u d ~ l e  s a y s  t o  yo ahead. The department can maKe i t s  
r e p o r t  t h e  same y a speci31 master does t o  t h e  Supreme 
C o u r t t  a cof i iplete rc?por t  w i  t h  recommendati onst a c t u a l  1 y a 
d r a f t s a  decree- Then t h e  U.S. Supreme Cour t  asks f o r  b r i e f s  
and o r a l  argument. Then they sdy you haven ' t  covered some 
o f  these t h i n q s  w e l l  e n o u y h  dnu s o  w e  w i l l  r e b r i e f  t h i s  a rea  
ana have more o r a l  3rt;ument en t h i s  area. Those a r e  
m u l t i - f a c e t e d  s u i t = .  The Oepdrtment c o u l d t  I t h i n k *  s tep  
o u t  o f  i t  d t t c r  rtzndcr i 8 1 q  i t s  cornpletn r e p o r t ,  
rf?co:nrnend.lt i onst  ind proposr~t l  dccrcsc? t o  t h o  court. ( je t  o u t  
dnd l c l t  t h t !  c o u r t  arovi le the  ~)c-:)ple w i t h  t h e i r  day i n  c o u r t  
ann i t can hdve as many d a y s  i n  c o u r t  as i t wdnts. 



Mdf;ar Turuigf=: The t a k i n g  o f  testmony and the f a c t u a l  
ev idence would LL? taken  a t  ths master 's  hear ing.  Then t h e  
r p p o r t  h ~ ~ l i i  be submi t ted  and t r ~ c  c o u r t  would hear t h e  l e g a l  
ar ~;ument 

B1_,smg: I t h i n k  t h a t  some c o n s i d e r a t i o n  shou ld  be j i v e n  
t o  h ~ v i n ~ j  t h e  department t ake  t h e  f a c t s  and rnake t h e  r e p o r t  
and have t h ?  arguments b e f o r e  t n e  d i s t r i c t  cour t ,  

*&zor ur[ls~: That snoul  d  be d i  scussed .3nywzyo John 
d o e s n  * t 1 i ke  t n a t  i dea- I t h i n k  I know why. 
Admini s t r a t i  v e l y  l,,wyers don' t  f ~ ! e l  as conf id t?nte  

I a a z & y h n :  I J o n O t  t h i r l k  the u r o p e r t y  owner e i t h e r  
f e e l s  t h d t  an al;~!ncy of goverrrment i s  s t r o n q  enough i n  h i s  
p r o p e r t y  r i !h t -  

m?lf;nr T u r n = :  I t h i n k  i t  shoulu  be a iscussea arid maybe 
the o n l y  p r a c t i c a l  way you can !;et a d j u d i c a t i o n s .  F i r s t  o f  
a l l  T t h e  d e ~ a r t m e n t  w i l l  come out w i t h  i t ' s  recommendations 
or it w i 1 1 have rixornmmendati ons probat;l y  be fo re  t h e  hear i n q  
o r  i t  w i l l  havz what i t t h i n k s  ought  t o  be recon~aended. 
Therp rt i : jht  bt? tendency f o r  them t o  d e f  i n d  t h e i r  
preconce ive4 not ions.  

B~:D. -5uJJ.x: Not o n l y  t h a t ,  b u t  it seems t o  m e  t h a t  t h e  
department i s  g ~ i n + ~  t o  be i n  13 d i f f e r e n t  p o s i t i o n  i n  terms 
o f  s t a t e  p o l i c y -  The e x e c u t i v e  branch o f  t h e  government i s  
d e f i n i t e l y  g o i n j  t o  have an i n t e r e s t  i n  every  a d j u d i c a t i o n ,  
be i t  the Dep~r t .ment  o f  Healtnt N ~ t u r d l  Resou rces~  Water 
Q u a l i t y r  F i s t i  dnd Game* e t c -  I t  seeas t o  I r r e  that once you 
are  do ing  t h a t  y o l ~  a r e  d l l o w i n ~ j  t h e  e x e c u t i v e  branch o f  t h e  
~ o v e r n m 3 n t  to mdke 2 r u l  i ns i n  snrneth i n q  t h a t  t h e y  have dn 
i nne r - -n t  i n t e r e s t  i no 

a a y r  Amz!g%: There was .?n amendment; i n t r o d u c e d  about  
four  years aqo and the 'departndent  hdd some> proposa l  about  
a d m i n i s t r a t i v e  a d j u d i c a t i o n s -  iloes anybody remember t h a t ?  
It d i  a n ' t  pass. 

m&n&m&r: That par t i  c u l a r  s i  t u a t  ion was b rough t  up i n  
som*.? d i spu tes  i n  Pondera Coulee. They d i d n m t  want t o  yo  
throu?qh a f u l l - b l o w n  a d j u d i c a t i o n -  They j u s t  w3nted 
sornek~ndy t o  come o u t  t h e r e  and determine t h e  f a c t s  and they  
would 3cceipt t h ~ n ~  when w e  found tnem. They would ao ide  by  
t h a t  u n t i l  a  f i n a l  d ~ t e r r n i n a t i o n  i s  done. It doesnOt  look 
l i k e  t h e  department has any a u t h o r i t y  t o  a d m i n i s t r a t i v e l y  
determine wdter  r icyhts t  so t h e r e  was b i l l  i n t r o d u c e d  t o  do 
that- 

A l  Stme: df  course t h e  department c o u l d  i n t e r v e n e  i n  one 
o f  these s ~ r i a l l  s u i t s  s imp ly  ~ j s  a p a r t y  w i t h o u t  i t be ing  a  
f u l l - ~ l o w n  massive ad jud i ca t i on .  You migh t  g e t  t h e  s e r v i c e s  
o f  ttte department i n  t h a t  way- 

Lmdumroa$r:: Tna tOs  dhat i s  contemplated i n  here  now, 
i s n ' t  i t ?  

A U ~ t p n e :  Yes, i t  says so-  



&.gastar T u r n = :  O f  course  I can u n d e r s t a n d  t h e  
d e p a r t m e n t e s  r e l u c t a n c e .  We ough t  t o  c o r ~ s i  t:er t h e  
p r o c e d u r a l  aspec ts  of  t h i s  t h i n  j o  

R\.I.D,ku: Any o t h e r  con~rnents o r  c lues t i  ons'? 

r e :  T h i s  i s  o f f  t h e  s u b j e c t  o f  a d j u d i c a t i o r l .  
T h i s  i s  back on r e s e r v a t i o n s  a s  j i n -  ~ j n  89 -1190 (6 ) r  thc b o d r d  
h a s  t h e  r i g h t  t o  extend, revoke,  o r  m o d i f y  t h e  r z s e r v d t i  ons 
under  c e r t a i n  c i rcumstances .  I would j u s t  l i k e  t o  know whdt 
your  u n d e r s t a n d i n g  of what  t h e  Sower o f  t h n  b o a r d  o f  >Ja tura l  
Resources wou ld  L t c  t o  someday i n  t h e  f u t u r e  a f t e r  t h e y  nave 
g r a n t e d  a r e s e r v a t i o n  t o  modi f y  th,2to 

AJ S t a s :  I d o n e t  have any b e t t e r  d a y  of  knowin* ]  what t t i+ :y  
a r e  g o i n g  t o  use  as t h e i r  c r  ~ t e r  i o n  th;3n yoci 49-  Thl-jy 
o o v i o u s l y  have t h e  power t o  ext?nd. revoke  o r  ~ r t ~ ~ ~ i f y -  I 
qucss thf:y have t o  l o o k  t o  see t~i-tc?ther t h e  i r  c i t y  i s < j r c t d i r ~ ( ~  
the way t h e y  a n t i c i p a t e d  and c l a i w e a  t h a t  i t  would o r  t h e 2  

a q u a t i c  1 i f e  seems t o  be s u f f t $ r i n g  under  the  r e s e r v a t i o n  2 s  
it e x i s t s  o r  t h r i v i n g ,  I don' t  know what t h e y  a r e  s o i n q  t o  
l o o k  a t  i n  a p a r t i c u l a r  cdse, 

&a- Rw-2: Do you d j r e e  thc?lt t h e s ~  c o u l d n q t  bt-! m o d i f i e d  
just because one use m i ~ j h t  l o o k  b e t t e r  a t  t h z t  t i f n e  t h a n  
ano the r  use h u t  s h o u l d  o n l y  bl? m o d i f i e d  i f  -- and For 
exampler l e t q s  t a k e  t h v  F i s h  and Lame. The F i s h  ~ n d  Ganlc t  

hds C: b i g  r e s e r v a t i o n -  The purpose o f  t h e i r  reservation ~ 2 5  

t o  p r o t e c t  t h e  f i s h  and d i l d l i f i h t  and t h e y a r e  s t i l l  
p r o t e c t i c g  the f i s h  and d i l d l  i f e  but now i t  l o o k s  1  i k e  i t  
wouif l  be more e c o n o m i c a l l y  Senef i c i a l  t o  the s t a t e  t o  dse 
t h a t  water  f o r  i r r i g a t i o n .  L b ~ u l d  you chanqe i t  under t n r  s 
lancluage t o  i r r i g a t i o n ?  IJr as l o n g  as the F i s h  a ~ i d  i r l i l d l i f i .  
i s  i f iee t ing  i t s  o r i c j i n a l  o b j e c t i v e  you n o u l a n q t  b e  a b l e  t o  
change i t ?  

A S 1 t h i n k  there i s  t x o a d  c l i s c r ~ - ? t i o n ,  ' .ven thouqh 
t h d t  l a s t  sentence i s  qua1 i f  i e d  on1 y b y  s d y i n g  t h a t  where 
t h e  o b j e c t i v e s  o f  t h e  r e s e r v ~ t i o n  3 r 2  not u e i n j  tr!et- You 
have t o  l o o k  t o  s u b ~ ) a r a g r a p h ( 3 )  t o  see t h e  n b j c ? c t i v e s  ' ~ n d  
t h e  just i f  i c a t i o n  f o r  t h e  r e s e r v a t i o n  -- t i le  pure)ose, t h e  
need* t h e  amount o f  w a t ? r  nzcessa ry  -- t h a t  t h e  r e s e r v a t i o n  
i s  i n  t h e  pub1 i c  i n t e r e s t .  If the pub1 i c  i n t e r e s t  chant!-?st 
t h e  o a j e c t i v e s  o f  t h e  r e s e r v a t i r J n  be i r tq  Ge t -  I k i n d  o f  
t h i n k  t h a t  i t  i s  f a i r l y  w i d e  c p z n -  

b - - Z r ; u I l y :  I f  t h e r e  a rE  IIO f u r t h e r  o u c s t i o n s r  ther l  
P r o f e s s o r  Stone, thanK you ve ry  much- I t h i n k  t h i s  was v e r y  
wor thwh i l e ,  




