Minutes of Subcommittece on Water Rights

July 8 and 9e 1977

The meeting was called tc order at 1300 pems July 8 by
Chairman Scullye. Al merbers wersa present except
Representative Day who was excusede. The primary purpose of
the meeting was the conduct of a seminar on water law basis
led by Professor Al Stone of the University of Montana Law
Schoole Professor Stone c¢cnducted the suminar Friday
afternoon and Saturday morning v2ginninj at 9 ae.me E&dited
proceedings are attachede

The committes convened a short business session on Saturdayy
July 7 3t 8 aeme

The first item discussed was the next meeting at which
Professor Frank Trelease would discuss the relationship of
Montana water law to interstate and ftederal resourcese The
commi ttee adiscussed the proposed costs of the sessiona
Senator Turnage moved that Professor Trelease be retaineds
Motion carried unanimouslye

The committee then discussed the committee bpduidger and
difficulties in c¢btaining tne money to hte spente The money
is in a Department of Natural Rescources approdriation not
directly available to the committecs A No warraent transfer
would make the money available to be managsed Dy the
Legislative Council for the committees Senator Turnaue moved
a no warrant transfer Dbe approved. Motion carried
unanimousliye. -

The committee decided that Judge Lessley stould make o
presentation in Octobers

The committee discussed the need to attend water meetings in
the reqion and statees Keprescntative Scully said a member
should attend the Five-State viater Conferencees preferravly
Senator Galte. The Gtudget should reflect funds for this
travele

Representative 5Scully said he would appoint a Representative
and a Senator to work with tob Purson on press releases for
the committee.

The business meeting adjourned a4t 9 aem,
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SEMINAR ON WATER LAW

Conducted by Professor Al Stone
for the Subcommittee on Water Rights

Julys 1977

Al_Stopne: 1 had this brief cutline distributed to you --
that was not for the purpose of showing you how we're going
to progress during this meetings although if it turns out
that ways we'll just go straight through it in ordere ©&ut I
hadn't intended to do thate I intended this outline to
raise a number of different questions that might ring a bell
in your mind that we would want to discusse S0 this is not
intended to be the direction cf the flowy but rathery I
thinks the direction of the flow should be determined by
your interestsy your questionsey your commentss your
declarationse 50 I really don't have it structured as
woula appear from havinyg set up the outlinee It is totally
unstructured and we'll just see what Kind of interests you
want to discuss and I hope that 1 can help in that
discussione

Just as a starty I would like to quote to you from Daniel
Webstery who saia:

"what do we want with this vaste worthless areas tnis
region of savages and wild beastss of deserts and
shifting sandsy and whirlwinds of duste of cactus and
prairie dogse To what use could we ever hope to put
these great deserts and those endless mountain ranges
-- impenetrable and covered to their bases with 2ndless
SNOowWe"

That's where we arce

I thought you'd Dbe interested in some physical facts with
respect to the occurrence of watere

Some physical factse.

le ilccurance of water: =illion A" % of fresh water
de Jceans 196090009000
be Total fresh water 3390164084 100%
(1) Polar ice 4 glaciers 2496689000 T572%
(2) Hydrated earth minerals 336 C«001%
(3) LAKES 101,000 231%
(4) RIVERS 933 2003%
() Soil moisture 209409 «D1%
(6) GW:
s To 2500 fta 345489000 11054
be 2503 tc 124500 49 5654000 13.83%
(7)) Plants and animals’ 915 «003%
(3) Atmosphere 11+500 «(357%
ce Hydrologic cycle {(annual):
(1) Precipiation on lana £94y 000
{(2) Stream runoff 249460

2. The 48 states average about 30"/yrey but with jreat



VAriatione

3. Montana outflow-runoff:

River: Station: Ave Ccfse A fyre
Clark Fke Heron 199940 1494004000
~Kootenai Libby 119860 8+587+000
Yellowstone Sidney 114810 8+550+000
Missouri Wolf Pte 99170 69639+000

4e Comparisons: A'/Yre: A* Storage:
Lo0loeRe avere virgin flow 1922-67 1347009000 6440060,000
Hissouri Re at Kansas City 4095009000 8590004000
Columbia at mouth 18050009000 5590004000
Sacramento (at Sactos) 1794004000 ?
San Joaquin (at Vernalisy Dtwe 394484000

Tracy and Modestoe)

Welly that'®s about the last 1*'11 ba dealing quite so much
with just physical factse

Appropriaticn vse Kiparian Systams_of dater Rights

We aree as you all knowe an appropriation doctrine state.
We use  the appropriation system for deciding who has water
richtse Therefores it is sometimes cenfusing when pezople
reter to persons having riparian richts in Hontanas or in
the "Coloradc doctrine®™ statese What we refer to there
really is the rignt of accessy navigations and recreation or
us? of a water surface or of 3 stream rather than a systea
of water riaghtse

As in the case of the (onfederated Salish _and Kootepai
Iribes _ve _Naimeny Judge Jameson found that the various
landowners on the socuth half of Flathead Lake have federal
comton law riparian rightse If you were on another kind of
lake in Montana where the south half was not owned within a
reservations you would probably be neld to have riparian
rigints to wharf out to where you could utilize & canoe or
motordoat and utilize a lake or streames

So we have riparian rightse but we'ra not a riparian system
state: so far as water rigynts -- the wuse of water for
consumptive or other purposes are concerned, We do
distinguish betw2en appropriation states and riparian
statese although they all have that type of riparian rightses

Bepresentatiye _Roth: I would like to know what you mean by
the "dual use cf the word 'ripariant'¥e.

Al Stone: There is a dual use ¢f the worde A riparian
system of water rights is a system of sharing along a stream
that s not "first in timey first in right" but rather that
everybody elon; the stream gets to make a reasonable use of
tne  Streame Tre earlier view of riparian rights was that
everyhody along the stream had the right to have the stream
flow in its natural state as it a3always had wWithout
depletiony diminutions or alteration of its qualitye But
that was so restrictive that wmost of the riparian right
jurisdictions which would be most of the east coast and
miowesty changed to the doctrine of reasonable usees That
doctrine says that riparians can make a reasonable wuse of



the watere But they don't havz: a prioritye It®s a sharing
-~ everyone has equal righte In a riparian systemn you don't
usually run into the doctrine of prascription or asdverse use
because there is no time limit when a person miuht want to
exercise his riparian richte If he decides to put in a
little garden in 1977s and th:s stream is already quite
completely utilizeds he's not preemptede The fact that he's
Tater does not make any difference. The qguestion is whether
this is a reasonable wuse in comparison with the various
othar uses of the riparian streim.

Representative _Roth: Joesn't tnis have to uo with
contiquity?

A}l __Stone: It has to be riparian landy yese There ar2 two
doctrines on that. UOne is that of upjty of title. A porson
may have a narrow bit of riparian land close to a stream and
then buy some additional 1land contiguous to thate Une
doctrine is that <o lonj as there is unity of title then it
all has riparian rights.

The other doctrine is spurce of _titlee That is that you
never  can  expand  a riparian ricght and only that land that
has been in single ownership whicn is riparian to the stream
has riparian rightse Under the latter doctrines riparian
land continues to diminish because every time :ny land is
cut offy it will never again have riparian rights.

That's the riparian system of watar rightse The cther sense
in which I was using riparian was tnat we can all have land
that is riparian to a stream or a3 lake and we get riahts of
access and utilizetion for purvoses of boatings bathingy
fishings or something 1ike that as 3 consequznce of our
having riparian lande And thoss are riparian rights alsoy
but it's not a riparian system of utilization of water for
domesticCy industrialy minings ajricultural purposzss <tCe

ﬂgn;g;sn;gzigg Scully: How many states fpave the riparian
system?

Al__Stope: A1l of the states <ast of thne 98th meridi sn --—
east of that column of states which is North Dakotos South
Dakotas Nebraskas Kansase Uklahomas ana Texass All of those
were riparian doctrine states. Now 3 few of those states
envied our appropriation system 3nd a3 few of them Aadopted
the uappropriation systed of water rightss They changed over
utilizing what they called a police power —- sometimes with
a constituticnal zmendmenty Lut usually by statute. If I'm
not mistakeny Tennessee is an appropriation doctrine stote.
In jeneraly it's fair to say all the midwestern and =ast2rn
states started out as riparian doctrine statese.

The riparian doctrine 1is 50 restrictive with respect to
wiler2 you cdn use the water that wost of those stotes have
found it an unsatisfactory systoms They want to te able to
get the water away from the ricarian land in order to make
use of it for a city or industry or something lik” thate. 5o
they have 7Jone to legislatione vhat they have ended up with
is a3 combinationy Dy legislation of the riparisn doctrine
vith statutory permit systenmse They conme close to



approximating aspects of our own appropriation systems

Representative Scully: Under thne mechanics of that system
are there notice reguirements or any of those kinds of
things like you would have here for appropriation?

Al__ Stagne: Yese Where you have these changes by
legislationy they usually will j0 for permits and notices
and 311 of thate The discussion of the riparian system is
strictly by way of academic back- round for this committees
I don't think vyou are really <oing to care about detailed
aspacts of the riparian doctrinee You will be running into
thoughe probablys problems in other western states that
adopted what is known as the Califeornia doctrine of water
rightsa.

The doctrine that developed in California is not too
illouical @ doctrin2y but it is an awfully difficult one to
work withe

All of the Unitad States and its territories adopted the
Fnglish commen law —-=— that is the basis of our 1awe Under
English common lawe the riparian doctrine which I°'ve just
been talking about is the basic law of waterse So
California thoughty wells whenever anybody got a federal
poatant to land along a streamy then he took with that the
federal cqovernment®s riparién righte So you have the
riparian doctrine in Californiaa.

Meanwhiles the '4Y%ers and their successors were going 2nd

approuasriating water ~-- just diverting it out of the
watershed -~ which is not a permissible thing under the
rigdarian doctrinc. Californias, in 1850 and 1852 passed

statutes saying this was JeKe The only thing was that these
people were on federal land and so the California statutes
wero really just an exercise in free speech by the
California Yegislatures

In 1£66 after hNevaqa was admitted to the tnion and after the
discovery of the Comstock Lodey Senator Stewart of Nevada
ot through Conigress the Lode Mining Act of 1866e which is
reaslly tte 3enesis of western water lawe This act said that
the rights of the miners both to their lode claims and to
their use of watar shall be maintained and protecteds Thus
it recoynizeg the custom of "first in timee first in right"
in the mining countryy not only with respect to mining
claims but with respect to water lawe

So the California doctrine wase as worked out in the
horribple olo Yono case LuX Vs Hagine an 1886 case (it took
them that long to work it out)s you didn't acquire any water
right under the appropriation doctrine pefore the Congrass
passed the Lode Hining Act of lié66e This was because these
prople were actually just trespassers on the federal domaine
Fut there werse fevaeral patents under the Homestead Act of
1862 and other transfers of property from the federal
novernment to privete particse They acquired riparian
richtse So the oversimplified brief priority in California
ic: (1) tne pre-1366 reparian yrants from the U.Sey then (2)
pre-1856 apgropriations which <date as of 1866s and then (3)



post~1866 appropriations and riparian rightse And that's
the gist of the California doctrinee

The California doctrine geogruphically forins sort of a
parenthesis around the strict appropriation statese You
have Washingtony 9regony and California along the Pacific
coast and North Dakotas South Dakotas Nebraskas Kansasy
Okl ahomay anc Texase All of the mountain statesy Montana,
Idahoy Wyomings Utany HNevadas Coloradoy Arizonas and new
Mexico are strictly appropriation stateses All these states
declare that the law of reparian rights was never a part of
the law of the state.

Montana treated its water law strictly ss appropriation from
the Leginninge This was declared as 'the situation in
Mettler ve Aims Reaglty (Qe in 1921a

The trouble with the California doctrine was how on earth to
integrate systems where one person has a right to tak: water
aut of 2 stream and out of the watershed and another nas the
right to have that water flow pest his land with egual
sharing and no priocrity in water us<ees So 2ssentizllyy it's
an unworkable doctrine. It has some historical logic to ity
but to try to administer two 2ntirely different systems of
water 13w on the same sStream 15 a messSe (And this is a mess
that we may be coming to with respect to som@ of the federal
rightse) Therefores all of the California doctrine sta*tes
have really abandoned their riparian rights to the extent
they cane They've limited riparian rights to what a person
actually put to a3 benesficial usee. Instead of saying a
person has a right tc have a stream flcw past his lands they
say riparians have a right to the amount of water they can
prove they have actually put to a beneficial use during the
throe-year period prior to thae passage of this statute, In
California this was done by a 1928 constitutional amendwment
which was upheld in three California Supreme (ourt casesSe
(The Oreyon Water Code of 1907+ tne Washinygton Water Code of
1917s the HMorth Lakota water Lode or 1955y South Jakota in
1960y Nebraska in 1913y and Kansas in  194% and 1947
statutesy Odklahoma in 1963y end Texas following the Belmont
Plantations case in its stream adjudication act of 1967.)
So they have really been unable to work with the California
doctrine and have gone purely to statutory appropriations
for all future water rights and tney cut down their riparian
right to what was actually put ~o teneficial use,

Representative _Scully: Could you explain how Texas did
this?

The Texas Stream Adjudication Act of 1967 provided for
actual service of potice on evary known riparian ritht and
publicatione The riparian right holders were raguired to
supply proof of the actual quantity used durinj) the three
years prior to 1967 Since they had served everyone they
could find and published notices the act provides -— and it
has been upheld -- that there will pe no riparian riants
that are not a part of the subseguent decre: that followse
The Texas water rights board takes all the declarations and
claims of riparian rightss reviews themy and prapares a
preliminary decree which it subinits to the Texas equivalent



of our district courte Then there is an opportunity for a
hearing —— a considerably cumbersome processe Ultimately a
decree  is rendered and it is final -—- there are no past
existing rights following that adjudications and there will
be no future riparian rights bDacause a 1917 statute said all
water riahts would be acguired by permit and appropriations.

Senator Turnage: Lo any of these states that have converted

to the Texas concept have a8 constitutional provision like
ours? —

Al _Stopne: Idzsho's is probably the closest to ocurss but they
haven®t had this particular problers. Some of these states
did this conversion without any constitutional amendmentsy
a4s  in the case of the Jregon Water Code of 1909 and the
Washington (ode of 1917. Texas did not have a
constitutional change.

Representative Koth: If it wasn®t made constitutionally,
wWwho made the chanjes?

Al _Stone: The legislature and the ccurts. In Texas the way
was cleared by the Selmont Plantations Case which was a big
complicsted suit on the lower Rio Crandee The suit involved
a  yood deal of research into Spanish and Mexican water law
ang it finally resulted in the Texas Supreme Court declaring
that there are no inherent rijgarian riaghts under a Spanish
or Mexican qgrante You only jot a water right if it were
agranted yous The mere fact of naving riparian land along
the 2io Grande did nct confer a water righte SO the
legislature felt there was no prublem of & whole bunch of
Ancient riparian rights and enacted the Stream Adjudicaticn
Act *o simply strongarm the riparian rights that did existe

Sce except in Californias this has been done without
constitutional changee

Qriyins_of the Appropriations System

This discussion aims at the Montsna System of wator 1aw  but
it applies to 411 of the Colorado doctrine states —-
Mortaniay Idahoe Utuahe kyowminges Nevadzs Colorados Hew Mexicos
and Arizonaes

Tha birth and develooment of western water law is intimately
concerned with th2 development of mining JVaw and mining
policy in the United Statess In E£ngland, the crown haa an
intarest in wmineral property oeneath Dprivate lande and
therefcre when it established colonies in Americas England
had an interest in the minerals beneath private property in
the coloniase following the «uvolutionary Wiare and before
the formation of the Unit=d Statesy the colecnies succeeded
to the crown's rights in wineralse The Cantinental
Congressy in the Srdinancs of 172%y providea for the sale of
land in or32r to try to rais> monzy to pay for the
fevolutiondary Hare

After the formation of the Union in 1789y attempts were made
to raise money through the sale of public lang as a capital



assete That was pretty much of a failuree There was @ lony
period of very few sales and very little mining activitye
Poople  just went out and settl-d ¢n land but didn't pay for
ite In 18074 Congress passed an <«¢ct  that prohibited the
acquisition of any interest in opublic 1lands simply by
s:ttlement or occupancye Still they weren't makin, much of
their attempts to sell lande

Conaress then passed the General Preegxption act of 1241 for
the sale of 160A. grants for 3 3le25% per acre but reserving
311l mineralized 1ands. That reservation of ainsralized
lands continues in our land and mining policy with respect
to the settlement of th2 keste.

The Treaty of Guadalupe Hidalgo of February 2s 1848 cedzd to
the United States a vast area of land which included 211 ot
California and Nevada and oth2r landse Just a week before
it was signade gola was discovered on January 24, 1348, at
Coloema on the South Fork of the American Rivar betweon
Placerville and Auburn &t sutt2r's Mille This was kapt
secret for about six weekss thea the gold rush comrencede.

Althouoh we think of the ‘'4jers as people who traveled
across the continent in various types of wagons and across
the isthmuse it was actually an international Jold rusn.
There were Welsh minersy German minersy Chinese minersy lots
of Chileanse Mexicanse and people from all oOver the worlcs
The populaticn grew from 2,000 to 39000 to between 200,000
and 3004000 in the course of throe yearses

Trnes= people came upon the federal domaine They didn®t own
the lande We didn't really have any wmineral policy except

the reservation of mincralse So they took the federsl
minerals and there really was nc JeSe force to police this
sort of thinge. They sgreaa up and down the mother lode

country of Californias from around Weaverville in the north
to near Bakersfield in the scuth in tne foothills of the
Sierrase They never found the aother lodes but instead were
mostly placer minerse

These *49ers were not gwners of landes mineralsy or watore
They were actually trespassers on foderal property and
converters of federal mineralse At times the miniay camps
in the mother lode country wers lawless and reckless areas.
But they formed @mining districtse. The mininc districts
formed wvarious rules and regulations which later were Jiven
the force of lawe They also commenced their own sSystem of
| aw enforcement. Some of it was rather crudey like
banishment of floiginge even Capital punishiente. lut they
did begin to establish ordere

About.  that time nationdl policics entered in 3nd it ~as
desirable to have 2 couple of s:znators from 4 free state
tecause the slavery issue was arisinge As a consequence of
that aspact of politicse California was admitted in 1350 9o
the Unione The State of California promptly passed its own
self-interest legislationy ths Possessory Acts of 1850 and
13529 confirming th2 right of the miners to take the federal
mineralsy divert the federal wotere and to occupy their
mining claims in accordance with the customs of the various



MiNin.g CampsSe

Among the custons generally sdopted in the camps was that
the first person tou stake out a claim had the first right to
ite The first person to divert a stream to use his rocker
or pan had the first rijht to that amount of watere. This is
the doctrine of "“fFirst in tim2e first in right" and is the
2mbryo of our system of prior appropriation.

Still there was no basic federal policy except the
reservation of all mineralized 13ndse So in UeSa Ve Porrat
in 185¢ and in the UeSe Supreme Court casey the Castelero
case  in 1362¢ tne "49¢rs were found to be trespasseérse 1IN
1663y President Lincoln issued o writ to remove the miners
from the Almaden mines Tnis was based on tnat act of 1807
thet seid you can't acquire a rijht to real property Oy
simply occupancy and possessions

The @iners were thus threatened even though the UeSe really
had nu ability tc enforce the writ against the two to three
hurnared thousand miners who had come to Californiae Another
thireat was the Homestead Act of 1852 The Homestecaders did
have leqal rights uncder feder2l lawe tfforts were made
nationally therefore to legitmatize the claimed rights of
the miners to be on the public domain and take the gold and
s0  forthe But the eastern interests were opposade Hencey
the issue of whetner there should be free mining or whether
the United States shoulg get some royaltys leasey or rental
-- scme profit —— out of these pcople who were simply Just
grabbing the public rineralse

The issue of free mining had arisen by the time the Comstock
Loda was discovered in 1859« The Comstock Lode at Virginia
Citys Nevadas about halfway between Carson City and Renos
was the ricnhest Jlode of pracious metal ever discovereds
This discovery and its immediate exploitation made the issue
of free mining even more  criticale Probably the eastern
interests would have passed legislation setting a different
direction but for the Civil Hare. The Civil War came and the
Nertin wanted te pass the 13th ang  l4th Amendments to the

UeS. Constitutione (Abolition of slavery and involuntary
servitude in the 13the and that 211 persons born in the Ue3.
or naturalized are citizens of the UeSa) So Nevada was

adnitted for that purpose in 1264 The 13th Amendment was
passed in 1365 and the lath in 1866e.

Senator Stewart of MNevada was largely responsible for
maneuvering through the Lode Mining Act of 18é6s The Act
recognized the customs and usay2s of the miners under the
rulas and regulations of tne various mining campse The Act
also recounized their appropriation cf water and said that
should be Wmaintained and protacted"s It recognized the
existing uses of water for all purposes althougn it only
recognized the wmining rights for lod® minings Thats of
courses was because of the value of the Comstock Lode. In
1870+ the Act was broadened to recognize placer minings In
1272 the law concerning metaliferous minerals that was and
still is toaay tnhe basic mininj lavd was enacteds

Finallyes the DUesert Lana act «f 1877 provided for the



settlement of western landse Tnis act provided for the use
of water by prior appropriation reserving only to the United
States the nonnavigable  unused  weter for future
appropriatione. :

The California doctrine states said there were no
appropriations wuntil 1866 when Senator Stewart ot through
the Lode Mining Acte which confirmed and maintained people
in their use of water., But the Colorado doctrine states
said that all the act of 1866 gid wés to recogniZe the
usaaes and customs of these arid statess Coloraco was the
first of these states to say that there were never any
riparian rights in these stiates. They have uslways been
appropriation doctrine states and the fe2deral government hes
conceded our pzople's right to take water on a first in
timey first in right basis out of the watershed if tnat®s
where it is neededs That recognition by Colorade in 136€6 is
really the genesis of western water 13we

Thet is a1l I nave to say 2bout the origins of the
appropriation systeins

The Desert Land Act cof 1377 is a pretty basic act to use In
the California-dregon 2 _Company.  ¥e 2 Portland Cement
Companys a UaSe Supreme Court case of cbout 1936y the court
said the Desert Land Act in effoct severed the land from the
water  and  permitted the setrlers in the west to acquire
lanis But when they acquired landsy they ,0t no water ri<nte
You jet no riparian right from tihe federal governsent and no
appropriation right eithers All you do is patent the lance
In some instances your 1and settlement act raquired people
to irricate or make use of watérs but you didn't et  your
water right froimn the federal governmente The act separated
the land from the water and provided for peogle acguiring
their water rioght through varicus state lawse

So it's based op  the Desert Land Act and its rredecessor
actse as well as the recoynition of ths customs thot existed
before then by which the State of  Montana decides it can
allocste water according to th: system w2 had prior to 1773
and according to the 1573 Wdater Use Acte

fopresentative Roth: Dian®t th:e ULe2sert Lanyg Act  provide
that vyou could obtain 320A. and they had to file and prove

Al _Stope: The acreaqes are different in  some aredsy but
that is correcte. (rdinarily the settlers had to develop the
land befcre they could get ctheir patentes That usually
reguired ditches and the application of water.

Representative Retp: Did they file tefore thay wade  tneir
ditches? '

Al _Stone: Yese They filed on tie Tand theay wished to claim.
Then they would have to prove up th2ir claim oy showing they

had applied the water to & tbGeneficial wuse. It was
apparently conceded without Juestion by the foderal
govearnment that the people were aquiring their water

pursuant tc state water rightse SO there was just a4



saparatn means of acgquiring land and water.

This doctrines howevers is not without exceptionse Federal
rights do not stem from the Uesert Land Act or any prior act
such 2s the Act of 1866s It is an entirely separate system
of water richtses We may thus nave some California doctrine
type problems with 3 couple of systems of water lawe

This is illustrated in the Federal _Power COmmission Ve
Qrecon surrounding the licensing of the Pelton Dam on the
DesChutes Rivere The state opposed construction of that
dame The DesChutes was 2 nonnavigable river —- or at least
concedsd te be such for thne purposes of the cdsea Oregon
said tnat after the Desert Land Act you must follow state
procadures to obtain a water righte Oregon said theat
building the dam would be too damaging to the salmon run on
the DasChutas Rivere The district court and the ninth
circuit follewea what was then western water law and
affirmz22 that the Lesert Land 4ct had severed the water from
the land and that water rights could be granted only under
stat>  proceduresa. The UeSs Supreme Courts fioweversy seid
this ~as wronge The Descert Land Act applies to public lands
open to settlement. When the ftaoderal government withdrew
1and for Indian reservations and som2 for a power site, the
land was withdrawn also from the application of the Desert
Land Acte

In Arizona__yas__GLaliforniae this was carried forwarde The
UeSe Suprome Courty in 19£3y confirmed ond extended the
Pelteon Dam  case saying the YeSe had withdrawn wildlife
refuges around Lake Meaas recreotional areas around Lake
Yozde about five or six Indian reservations along the
Colarado Rivers 4vhen the UeSe withdrew those lands it alsos
without sayina so» withdrew zanyone!s right to the water
winicit those rescrvations would need for the purpose of the
reservations

¥e are concerned vecause those resarvations (at least nearly
all of them) have a priority acete as of +the day the
reservation was createde A guantity of water that has not
y2t been determined (except on the Colorado in the case of
Arizons _ve _Laliforpnia wherse the UeSe Supreme Court did
quantify th: amounts for various uses) wWas thus reservede.
Nowse todays we ar- concerned anout rather lardge lawWsuits in
which the United States is a party and 311 other users on
the stream are parties to try to quantify s well 3s to give
3 priority date to federal water rightse The federal
government says that it nas alr2ady been conclusively said
thet its rights Jdo not stem from the Desert Land Act or any
prior actes

Ropresentative Scully: When we embark upon an all-out
adjuaication effort as we are trying to do nows do you
anticipate that the federal covernment should be a party to
that action cnade 1 f 5oy what ere tie chances of ending up in
feasra2l court ratinor than state court?

Al__Stioge: In the first places I think that our Jeneral
ad judication under 89-870 to &9-879 should include all water
rights within the stream or source to be adjudicateds. It



should include federal rightsy groundwater rightss and it
should include Indian rightse.

If it weren't for the McCarran Amendment, that would have to
be in federal court because it would be a suit against the
feder al government on a federal iSSU€Ce The McCarran
Amendment to the Cepartment of Justice Appropriation Acty
1953 (43 USC 666) gives jurisdiction to the states when they
are conducting a3 general adjudication of a stream to join
all federal int=zrests in oru«r to get a complete
ad judicatione. So you can have this proceeding in a state
court. Furthermoresy if it is stated in a state cnurty it is
fair to say now tiat it will not be removed to a federal
court. In recent history a Lolorado case was removea from 2
federal court to a state courte

That is called the Aken cases Colorado River Lonservaincy
District ve UeSe 424USRLES800y March 1976« There is quite
a bit of jealousy between the federal government and state
interests with respect to adjudication of waters. The
f2deral government thinks that if you let this <o through
the state systemy the federal interestsy . Indian interestsy
etce arz going to get shor: shrifts The stat: interests
think not only that they can do it fairly by that they know
more about western water law than the federal people. They
have been dealing with water law in the state courts for a
century now while water law nas not been a subject for
fedaeral courtse Thuse the LeSe firouqgnt the Aken cdse in  the
federal court in

Denvere The state of Colorardo then imrediately started a
state proceeding to adjudicate the same watersy rouchly a
parzallel proceeding and then imnediately moved for dismissal
in federal court in deferance tou that state action. That
would be very unusual were it not for the MeCarran
Amendment.

The 10th circuit court reversed the district court and said
the federal government did not have to Jdefer to the state
action and refuser to dismiss the cases In 3ppealy the UeSa
Supreme Court said that because there was no consideraple
proceeding yet in the UaSe District Court and where the
stat> has a systemw for general adjudication of its streams
and the state adjudication process 1S a Joing concerns it
would be best for the adjudicdtion to be carried on in the
local state district courte There were a number of reasons
given including that the stat.e court is nearer thoe partias
involved then was lenvers. Lut basically they scemed to
think state had  an adequate system and that thoe policy of
the McCarran Amendment was to purmit stdates to go anead and
adjucdicate all richts includiny federal rightse So I think
there is noc good chance that a state eneral adjudication
would be removad to a federal court and there is a chance a
faederal attoempt to adjudicate can b2 removed +to the state
Courte

In order to parallel this casey @ motion to dismiss should
come at the inception of the case to assure that there would
be no considerable proceeding in the federal district court,.



Representative Ramirez: were there any Indian water rights
in that case?

Al__CStong: Yese They would be included in the actione
There is a auestion with respect to Indian water rights
which 15 ot present unanswerede This case doesn't answer it
except unless you infer some things from it and Arizond ve
Culifornide The extreme Indian position is that the Indians
conveyad property  to  thne United States reserving to
themselves (in Treaty Reservations only) lang ande by
implicationy water which belongs to them from primordial
ddyse Ther« is no priority =-- the right extends back
infinitelye Their rights can neither set in a system of
priority nor quantifieds To the extent that they need the
water and can make use of ite they have that right,

With respect to other federal reservationsy the reservation
aguctrine seems to be that there is a priority datees That is
the date the reservation was created by act of (Congresse by

Presidential decrees or othurwisee. Also the quantity of
water needed for tne purpose of that reservation can be
ascartainad. The issue  should have been thrashed out in

Arizona wve Califorpnia but it didn't have tc be because the
Indian Reservations involved in that case were not treaty
reservationse They  were  all executive  order or
Congressional enactment resaervationse The UeSe Supreme
Courty citing Hinters. . ¥Ye_ _ieder which was A treaty
reservation casey and citing indescriminately treaty and
nontreaty reservation casesy allocated ceurtain numbers of
ascre foet of watur or enough water to irrigate the irrigable
acreage whichever is lesse In =ach instancey the right was
civen @ priority dates the uate cof creation of the
reservationy and a3 precise amount of watersa If left open
the guestion of whether on treaty reservationss which they
did not deal withy thers nmight bLe a different priority date
or gquantificatione It is of some significance that the
Supreime Court was apparently unconcerned about the fact that
these w2re nontreaty reservationse

In the Aken case  there are Indian Keservations involved,
Tite UeSe Supurems Court again tetally ignored whether there
might be a differance between the two types of reservationse
It said {(pl24C Sunreme Cte Reporter) "The reserved rights of
the United States =2xtend to Indian reservations (Hinters ve
UeSs) and other fegeral lands such as national parks and
forwsts (Arizong _vae _Californiz)"e. That is an example of
where they are mixing Wintersy @ treaty reservation cases
with Arjizopa ve Laliforgia involving nontreaty reservations
without reacoanition that there is going to be any difference
at 31l

It may not be fair to extrapolate from that that the Supreme
Court is ¢geing to go in the direction of saying the Indioan
watzr rights date from the acote of reservation and are
quantifize on tie Dbasis of the purposas the reservation
could reasonably make use ofe

{In sintersy there is languace ¢goincg beoth wayse It is not a4
clear case on that points)



Representative Ramirez: 0o you think that the gquantity of
water that will be recognized by the Supreme Court as having
been reserved by the Indian tribes will be the amount
necessary to irrigate all the irrigable land or will it also
include any 3mounts necessary for the cevelopment of their
coul reserves?

Al _Ston2: I need to make a little bit of compound answer to
thate

Where the Indian land is primarily agrariaen 1and susceptible
of irrigation and that is the principle use of ity the court
will follow its past casese For examples in ACIZONG Ve
Californias the whole allocation is based wupon irriaable
acredgee.

Now look at the cise of the Paiuts tribe at the Dase ot the
Truckee River where it drains into Pyramid Lakee The triie
has had a valuable fishery therze (In fact the world record
cut-throat trout came out of Pyramid Lake -— something nzar
a 40 poundere.) There is also a unigue spucies of fish tne
Indians relied upony the cui cuia. The level of Pyramid Lake
has been declininig and since there is no outlety the salmity
has been incCreasincs The Paiute tribe wants to incredase the
amount of water coming out of the Truck=2e Rivere It seems
probable that if they get past some procedural guestions to
the merits of the c¢asey it seems unquastionable tnat the
court would rule that an adequate omount of water should e
reserved to maintain the fishery in Pyramid Lakee That is
certainly not a particularly auricultural areas so the right
wouldn®t be (iven on the besis of irrigable acreage but on
the basis of the need to maintsin or increasz the level of
Pyramid Lakee SO there is no strict limitation on irrijable
acreagae (This c3se is pending in the UeSe District Court
for the District of Columbia under Judge Gesella)

The problem may come to whether the amount of water reservedud
at the time of the creation of the reservation is for the
purpcses of the reservation as seen at the time of its
creationy which is one approach or whether it is reserved
for whatever development the reservation may subsequently
maintaine There you get into the question of coal
developments There is also the qguestion of whether the
water is recovereo for use on the reservation or for use off
the reservatione If the later view is adopted that it is
for the development of the reservation and is a developing
water right and it can be useg off the reservations then why
not sell  ite The rignts couldt be sold in any amount to an
energy company or enerqgy conservdation company that hes a usa

for the watere. These questions are not daefinitively
unanswerable NOoAe Hut they are so much iivolved in
litigation currently yoing on that there should De:
definitive answers in the (legally) near future-—- two to

three yearsa

Represepntatiyve Scully: dhat was the status of the Colorado
court®s activity at the time thz case was remanded?

Al__Stope: Colorado has long had 3 system of ad judication
and supplementary adjudicationse Thusye subsequent rights



can be adjudicated every couple of years or sce Also
people who had prior rights who did nct come in on an
earlier adjudication <€an comz in  &nd prove their rights
Tihat right will be taggea on to the most inferior right of
the prior atjudication; ieee if there was an adjudication in
1917y and a8 parsocn wasn't in on it and he has a 1300 water
richte that 19C0 water rivht will be recognized as of after
the 1517 ri hty

$o Coloredo started in its rejular water code proceeding for
supplementary adjudicaticne The United States argued in
part that they diag fit into that systeme But the UeSa
Supreme fLourt said that (oloraco coula make equitable
prevision for recognizing federal reserved rights in
sccordance with their systene If they abuse ity it is
reviewaiple anywaye

Bepregscntative Scully: Do you tnink it makes a difference

whether the state is diligently pursuing an overall
adjudication process? Does it matter if the state s
sitting on its auff as it may appear for the outside Montana
is now? If we continue along the same course we are going

now on the Powdar and Tonyue River and forget about the rest
cf the water in the state of Montana are we in for a shock?

21 __5S%taone:s Welly yesy we are voing to have to show good
faith adjudications of the streams or sourcese The federal
govaernment can put us under & trem2ndous amount of pressure
because the Department of Natural Resources and Conservation
doesn®t have the enginecrsy hydrclogistsey or lawyers to take
cn the rescurces of the federal jovernment if it decides to
adjudicate all streams on which the fed:ral government hes
an interasts That would DbDe nearly all the streams in
Montenas becaduse most streawms either arise on a natignal
forest or flow through a reservation or something similare

There seened to he some indication the federal government
was  joing to pressure us in that way by starting suits as
they did on the Tongue and Sighorn and contemplated starting
one on tre Blackfoot PReservation (which has not bean
started)a The Department of dNaetural Resources is just
pleaaing for times We want to adjudicate these streams but
we only nave so many people and we are doing what w2 cane I
don't &now what the department nlins to do on the Tongue and
Riunorne They contemplataed proceeding on those
ad judications to then ask for rerovale The Tlonger they
waite the la2ss chance they have for removal; because if the
procaoeding goes of in fegeral court while the state waitsy |
don't think »we*11 be successtul in removing ite

Pepresentative Scully: Couldn®t that possibly change the
pattern for the whole state in so far as we are already in
fodoeral court on thHose Ltwo rivers nNow?

Al_Stone: You might wind up i3 federal court on 211 of
thame yeSe ke could if we von't have enough progress or
capacity to progress in our audjudicationse. I gJuess that
gets pretty close te the focal point of what you people are
all here and concerned aboute



Senator EBoylan: We havey in Gellatin Countys specific
instances where instead of water being appurtenant to the
landy it is owned by ditch compinies in which the people arc
memberse How did tnat et started?

Al _Stone: Welly there are varicus k'inds of water
distribution organizationse In some areas water right
ownars formed a canal or ditch company in order to morea
efficiently deliver the watery nut the water rijht was still
individually ownerce

There is also a situation where a group decides to irrigate
and forms A company to acquire a water right and distribute

watere Ordinarily this was Jdonz pro ratad according Lo
irrigable acreage. Some of these incorporated ana issuad
stocke In those companies typically stock was also issuea

pro rata on the basis of irrigyacle acrages The stock really
represented & share in the waters In those companicss theny
the stock was really appurta2nent tc the 13and and so was the
WAt ere

Where people wanted to get contracts with the 3ureau of
Reclamation and have the federal supnsidy which really became
essential to the Westy the Sureau encouraged the forxation
of irrication districts which had dqreater financial
capacitys The Bureau would contract with the districts to
build 32 project and contract with irrigators for the water.

Gin a Yarger scaley ther2 are water conservancy districts
which so far have not been formed in Montanas althoush we
have a law enabling ite

Senator Boylan: I see protlems in this area because of all
the systems we now have —= the parmit systemy adjudicated
richtse ditch companies and canal companiess ltaws where
water was sold to ditch companies but people subscribed to
those in addition to what their rights already werne S0 w2
have a conglomerate mess here in a lot of different wayse
Of course everybhody is very covetous of what they've gote

Al _Stopne: So you are concerned witih how o determine what
kind of right a person has?

I think that has to be dealt with in terms of th2 history
ani corporate papers available in esach instancee.

Representative Roth: If the UeSe enters a case —— even on
an adjudicated stream -— doesn®t the individuil have the
burden of preoof as to his right? vie have an adjudicated
streame If someone 2lse coires in and claims @ prior right,
we will have to prove our right regardless of what the
Department of Natural Resources does: 1s theat risht?

Al__Stone: You say you have adjudicated streame It was
adjudicated prior to the 1973 khuter lUse Acte

The matter is res judicatg as far as  the parties to  the
origyinal suit are concernedsy Dut it is Not fes_judicata if
there are new partieses Regs judicatad means those people havoe
had their day in courte settled those issuesy and have no



business coming HAackKe It there are othaer parties such as
DHRC or the UeSes which was usually not a partys then under
Montana water laws the prior decree is only prima_facie
evidence of ycur righty it will helps it is evidence of your

righote but it is not conclusive. That has been held in
Bbills ve Morriss Sherlock we origves and quite a few othor
CaA525 .

That is only faire. If a few p=ople on a stream have 3
ditsasreement aronyg themselves and sue one apother to
srrai jhten out thzir water rightss and later on others not
pirtias to rhat suit cle¢in tney are not getting an adequate
amount of water bring an actiona The first group regally
shouldn®t be able to tell the latter they have a decree that
is fin3al und the others are concluded by ite That just
isn' faire But the first group should be able to show what
tney did prove in the first acction and prima _facje as
sresumption  they probably have @ right to that amount of
wotere Put that is open to attack nhy those who enter Nowe

So tihie adjudicated streawm in the future only serves as priwua
facie evidence of what a person®s wdata2r right ise It must
be protected In tihe Colrtse

Scnator_ Bovlan: 50 there are no federal statutes of water
riahts or water uscee just statements by the Supreme Court?

Al_Stope: ot of the scrt of rionts we're talking abouts
Noe There is much federal activity in the area of water
resourcess out not the sort of aopropriation rights we are
talkinag aboute

Represcotative Rapirez: If we really want to determine
riuhts in state court thens we are somehow 4oing to have to
aivar  the department the money and manpower to get as many
aljudications goind in state court as we can rignt awdys
aren't  we? {therwise we aroe 4oing to leave these things
decided in faderal courtas

Al _Stone: Welly wo at least should proceed more rapidlya I
can't see the state leaving tne financial capacity to
aadjudicate the encire state in ten yearse You can't just
tik- mcney from every stat2 agency und instituticon and
increase taxes to Jo this kind of crash jobe

Szrpator TJurnage:s It is @5 important that we have a  system
2s tc actually becin «#Ork on every streams

Al __Stone: That*s riaghte we neer to show we 3are Joing about
the job systematically and that we are making progjresse 1
think it was reasonable for the Department of Hatural
fesources to decide to bejin on tne Powder River and move on
from thercs. 23Ut w> need to De s0le to show adquate 3rogresses

Senator Jurposse: [f it gets out the chronology of the plan
and a suit arises all the way across the state the mechanism
is there to  get  into state courte S0 you are not locked
into a rigid chronoloyy s»et up Dy the departmente

Representative Fawirez: out we Already have two suits in



frderal courte To that extents we can't just say we have
the mechanism so these cases should bz dismissed until we
get around to adjudicating the Tonouue and Big Horn Riverse

Al _Stgone: Moo In oraer t7» fit into the Aken casey tne
Department would have to bring action in the state district
court and then mova2 for dismissal of the federal actione

Representative Ramirez: S0 every time & feieral court
action is instituted, we are not 30ing to be able to stand
on +the fact we have a mechanisime wWe are going to havs to
baqgin doing something with ite e haven't done that yet.

Al Stone: I don't know wnothar we Cane If they want to
push use I don't know if we can keap uDe

These Tonque and Sig Horn cases involve numerous narties and
represent an effort on the part of the federal government to
conduct 3 general aojudicationy including federal richtse
They ara trying to do in federal court wh3t the QDepartmaent
would be trying to do in state cuurte

2epator Jurnage: 5o we have Aken case all over againe

Representative Scully: but the state court nasn't done
anythindge

Senator Jurnage:s Are we even in the state court?

Representative Jcully: Noe

Scpator JTurnige: You'd better write that in the book thane
#ob Let*s jab somenody in the ear with this as a
comnittecs

4l _Stopne: Une considerationy Jeans 15 whether there wmiqght
be <come financial advantage to not being so jealous as to
always insist that it always must pe in the state courte
Just let the federal agenci=s use federul resaurces to
determine and adjudicate in federal courte

Senator Turnsge? welly there is merit in thate but w2 ocught
to praserve our rightse 1 think Montana will find 2 much
more friendly forum in statc courts than in the circuit
court in San Franciscoas

Al_stone: I aqrees  But tn oruer tor the federal courts to
do  thisy they will nave to go tirough th: sape gue Process
steps the DNEC would have to go throughe DNRC pust notify
everyone it can fing by certified maile That costs over
$1e00 per mailinge Just on the Tonjue that wmust nave been 3
consi derable expense, If the UeSe orinas the suit in
federal courte they hnave to pay thate s0 there arae some
econpomic advantages to letting then give notice and we'll
fight tefore Judge Batten or Jam2sone

Sepator Turpage: 1 am really ssying that we shouldn®t slzep
on our rightse



2l __Stone: I ayrere Anu we would have @ more sympathetic
forum with respect to state rights in the state courtSe And
that is recounize! by the federsl interests and that is why
they want to yo irto federal courte

Sepator_Boylapn:  well we had a problem with this in the last

5551 0N If you haove a systew that is working —-— may De it
is not the GLesty DUt it is workinige If some people further
down HEWVE iz problem  because they haven't filed or

aljudicatedy what happens to thos:: «ho have done something?
Tt people  who hove soncthing now con't want to give it up
for a new systems There may be problams down the river that
need to be scolveds dut why 0o you are:d a new System to wipe
out the old systen?

Al _Stone: welley first you cidn't have that level of
sacurity with the old system to be:in withe That is proven
in streams where litigation has been pursusd over and over
2EIT .

Your juestion must be: now thot we shift from tne pre-1973
to the 2es5t-1972 agjudicationss the pre—-1973 rights must be
wre in jecpardy  than they would have bteen had we not
enactad the ldwa I don't tnink that is truce Their
certainty of their weter rights is lika2ly to occur sooner
tnar 1t trev hadn't had the '73 aCte

Toke 2n exanples Say you have 3 small  stream that s
trioutary to a ldrger onee The people alonj the small
stroeaa have adjucicated their rights and are living
peacefullye It is conceivanle that OnrC could decide to
adjudicate that stream under the 1573 Water Use Acte If
that is all ‘they doe there probably won't be much of a
conrlict and everyoune will reccive nearly the same right ie
hds  nowe tut it is likely they will want to coordinate the
rights up and Jdown the larqer watershede The DNRC s
reguirsd to use the prior decree as a fact in conjunction
with date gyathered on the other tributaries and segmnents of
the larger stredirs Priority Jdates and quantities will then
be siven tc cach of the water Userse

I don't know why trat snoeuld maxe any particular physical or
lecal aifference exceot that it would result in a fjipal
decreey which you don'®t now niaves That decree is one that
will O« conclusiv? and will exclude the possipility of any
nonstatad prior existing rights.

Representative Scully: 1 think we siould go over again the
question about what seews to be a general feeling amonyg many
remners of the punlic that a certain amount of water belongs
to theme it has been adjucicatdy they Xnow how much it sy
and  the rest cf the world can ;ust g0 on bye If there must
b 3 new System Or statewide ajjudication they feel that the
state nmust daranto e them tnat they already have is  theirse
SO the end question becomesy Ccun that be guaranteaad or can't
it? You'vs alr-ady  answeres  chat  onCay  but it bears
repeating boecause it is corsisteontly the protlem. Senator
toylan and Represantative Roth are  bothh asking that
questicne I know the answer is noes but can  you camouflage
it scmehow?



Al_Stope; That's right the answer is nos But I think I can
qgive you a Pickwickian answere. whaet ycu had nefore the 1373
Water Use Act is what you will ope decreed after the 1673
Water Use Acty but it very well may not be wnat you think
you hade

I have somwe interesting cases that you who thnink you have
such definitivey certain rignts snould know aboute

The early eppropriators declared excessive arounts of water
and early decrees were clearly “rronecuse They were very
Geni:rouse Part of the explanation for the latter s
contained in this short <xcerpt from the excellent
discussion in Allen Ve Petrrichs o¥yuT373(at 377-379):

"In water suits in which mennvers of this court nave
been engegedsy the trial judges have confronted with
aged witnesses who testificn to what  took nlace in
varly  dayse These wveneruole men having mor? or 12ss
knowledce of what they testified abouty, frequantly
looked through weugnifying ylasses in  attempting to
recall  forgotten thinys from by-jone daysae The
difficulty c¢ncountered in ~ttempting to do aqual ang
exact justice wupon testimany of this character s
Aalways great und sometimes insuperablee

In cases coming up since 193Cy tne ¥Montana Supreme Court nas
been fairly skepticsl with resoect to early intlateq
decreszss In one way or anotihrarey the court has attempted to
limit the amount of water to which a person is entitleces

There is a series of cases that iend a serious qguestion to
what kKind of a riuht a person had prior to the 1973 acte

Power _vs Switzers 189fe In this casey the plantiffs came to
a place called Uncle George's Creek and used the entire
creask prior to the time we hag any statutes for postinag
notic2y filingy or any such thinge They just used the creek
for mining and for adricultural purposese It's pretty clear
under other cases in our law that that would g¢ive them an
appronriation right to the ontir2 creeke After ally they
had put the water to a beneficial use.

Later tne plaintiff's needs declined to only about four
inches for domestic purposese. They had civen up some of
their mininj and the rest of the water was just turned out
into wild haye

The wus=2 had coumenced in 1862e In 1395e the defendants
moved in upstream from them and started brick manufacturin:
and diverted 15 inches of Uncle Georqge's Creeks The case
that ensuaed went to tne Montana Supreme Courts That court
used languaae appropriate to deciding how much ¢ uerson is
iritially appropriating anc epplied it to ‘“someone who had
put the entire Crezk to a beneficial use and took the
plaintiff®s water away from hims Tiney gave the plaintiff
the right to four inches of tUncle Gaorge®'s Crzek 3nd the
defendant who had a use for the salance of the crezk was
entitlen to the rest of the water as a matter of water right
rather +than simply as 3 natter of  water usees (That
distinction being that the plaintiff shouldn®t be  able to



taoke  at any tine nore thaen was needed at that timey but the
witer right winich would seem to have been the entire Creek
wWwas cut down to four incho2se)

Lonrog ve Huffines 191%.

A pursen named Moore diverted an entire stream in 1868 to
irrijate a totel of seventy acrese Once againy this is a
prestdatutory appropriations In litigation against a fellow
nam:d Atel in 1889y, he was decr2ed the entire flow of the
creeka The defendants were successors to the entire HMoore
righte  So that riynt tu the wnolz creek is represented in
this Tlitigation where the ypliaintiff has come in later
gesiring to irrisjates The plaintiftf conceded the
defendunt®s priority of 1808 but cnellenged the gquantity of
waters notwithstanuing the fact that a right to the entire
creek  had peen decreed to the gefendants The Supreme Court
tren Timited the deofendants exercise of the Moore rignt and
tne right stself to seventy inches for the irrigation of
seventy Acr.ose  The Court said of this: "The necessity for
the use and not the size of thue ditch is the measure of the
extent of the rightas" The tenuancy of recent decisions of
the courts in the :rid states i5 to disregard entirely the
capacity of the ditch and recard the actual beneficial use
instaelled within o reasonable time as a test of the extent
of  the rignte The ultimate questicn IiN every C€3se iSs how
mucn will supply the actual needs of the prior claimant
under £xisting conuitions? So the decree of the doore right
t the entire ftlow of th2? creek was reduced to simply
seventy inches of that <Creek because tney only needed to
irri aote seventy acress The cCourt consider2d seventy inches
would »De satisfactory to irrigst2 seventy acress The prior
decrec was not res_judicets because the plaintiffs had not
2en parties  to that decree. Thus the decCree could be
ntrocuced in evidencey, put it didn't stand up as a riJht
ney zctually hade

L

rYy -

Gullasher ve McNuttys 1927 and Spith ¥e Duffy 139G

An appropriator had wused a jiven amount of water during a
particular time or season of the yeare The wusual view s
that when you g2t an appropridtions it dives you the right
to toke the water at any time during the year when you might
need ite  In these two instancess the partices had used the
water  for placer mining purposas <during particular parts of
the y2are The court then limited theme when they changed
to an  a2gricultural  use to taking that quantity of water
during the seme neriods and only the same periods that they
nad previocusly used ite This limited them to the prior
purpose of usCe

Gilchrost ve Bowens 19233.

This is a strange casees A fellow named Crouk diverted and
uced  all cof the water of antelopz (Creeky a tributary of the
Jugith Rivere. He ha2d 2 gitch that would carry 172 incnes
and nNe irrigated 1oCAe He oCcupies that entire acreage and
raisold crops therees (Uffhands that would give2 hin a water
richt of sowe thin: vetween 1o ind 172 inchiess He haou 160Ae
and o JT2 inch canoCity sitche oid hie was probably using all
the  water in his  ditche Andtever  hae was  putting  to
benuficial usce he should nave nhad 3 water riguht  tos) But
then oroak secided not to settls: upon 80 of those acrese SO



he only patented and confirmed 80se to himself.s At page 57
of the opiniocny the court recocnized that Croak had about a
160 inch water righte Croak sold all of his land and nis
water right which finally rested in his successors the
defendante In litigation with the plaintiffe the court said
that he only got 80 inches of the Croak water right because
h2 only got 80Aes and he only would need 80 inches to
irrigate 8CAe That raises the guestion of what on earth
hapvened to the other 80U inches of the Croak water riahte
It must nave evaporstede The court saidy inadequately I
thinks "defendant could ascguire only sufficient water to
irrigate the land he acquirety and on the records ho
acquired at most 2 right to 82 inctes of the Croak right."®

Peck ve Simons 1935.

The plaintiff haad a 100 ipch water right for mwining
pDUrposese This is siwmilar to Power _Vs _SwitZere He
converted this to irrigation in 1852 In Titigations tha

court awarded him a 275 inch water right secause that is all
they thought he needed after he changed to irrigatione.

Erennap ve Joness 1936

All the rights to Skalkaho (reeky a tributary to the
Bitterroot PRiver had been decraued in 196le The early water
riaghts were irrigating down on the lower Skalkanoe Junior
rights then existed upstreams A canal company was bringing
water in from the 2Zittervoot Kiver to irrigate land and
supply water tc a city way downstreame It had to cross
Skalkaho to «do thise It would be to the water conpany's
advantage tou gain head in order to have more elevation for
better distribution of the wi3tere So they bought the early
rights on +the S5kalkaho and delivered bitterroot water to
those people and sought to take out the early rights higher
on the rivers (The general Jdoctrine in Montana is that you
can't change the place of diversion or place of use to the
detriment of junior appropriatorse That probably would nave
been a sufficient doctrine to have settles tnis cass to
protect the junior water right ovwners if the chanae worked
to their detrimenty which it certainly dide The canal
company thought it had bought the exact same numboer  of
inches of water right the early users hau had and the right
to take that amount out whenever it wantedsy wnich was nearly
constantlye The court finally said that even though all the
rights had been decreea some 20 years <earliers the trial
court would have to determine the mode of use of water in
order to learn the effects on the junior userse. The
purchasers would then have to conform their withdrawals of
watoer to what woulo have been demcnded if the other people
haa  continued to raise the same crops they had been raising
when the sale of the watar rijht was gadee. rhen a water
right is purchasedy the habits and water use techniquesy and
purposes ofF the appropriation of the seller are bouijhtes
Thus these things must be determined to show how much actual
water i1s available for use. Thot usspect of this case was

approved and quoted in Sherlock ve Grieves in 1933.

Quigley ve Mclntoshs 1940.

This is the last case I'11 cover on this supjecte All the
rights involved in this case were decreed in 1913, These
parties had been decreed more water than they currently were



using or noeedede. So they be an to expand their irrigated
acrecies The expanded acrzage was still within the land
described bhHy the original pleacingss The water used was
still within the amounts decreed to theme They were however
using more water than they had in fact been putting to 3
benzificial uses 1In this case they were denied the right to
extend *he use of watere The Court saide %It seems
indisoutable that & water user wno has been decreed the
right to use a certain number of inches of water upon lands
for which & bdeneficial use has been proven cannot
subseguantly extenc the use of that water to additional land
not under .ctual or contemplatec irrigation at the time the
rihit was decreed to the injury of subseqguent appropriatorse
Uf course water must be appropriated if decreed under our
system for some usceful or bencticial purposes The proof of
the existence of soine purposz and the wuse applied to the
sage as shown in the oricinal causey of necessity formed the
basis of the awards finally gJiven in the 1913 decrees" |
think the consequence of that is that the Court i35 saying
the defendants were decreed som2 amount of water py a
lib2ral courte 50 they nave that water rizht and that the
decree  woula not  be upsete 3yt they said the local court
was going to have to determine =2xactly when —-- to what hours
anag what days -- that right might be exercisede The
aperorpiator received the rignt for a particular purpose and
is entitled to apply the right only to that purposee So the
amount of water in the decree only defines the rate at which
tne  water may be used but the actusl quantity is limited to
the anocunt needgeds for tine purpose of the appropriatione

These cases are intended to throw some question on  the
certainty and conclusiveness of the decrers grior to 1973.

gepresentative _Scullys: You satd earlier in the discussion
thar  you . didn't think it would be feasible to begin
adjudication stute-widea Last winter we looked at some
othar states and it seemed that wany states have done thise
They start on =2 state wide process and require that all
prrscns claiming o right wake their claim within 3 five—-year
perriocde Then the adjudication process would commence at a
certain timee U you think this #ight work?

Al__Stone: i certainly think we should have a state-wide
process of adjudications and I think that is what we have
commenced upo%ne The only thing is that as far as the state
process is concernedy only the rowder River is affected. I
was only concerned with the feusibility of putting the kind
of money and personal that would be needed to adjudicate
everything at onca. That s:ems overwhelmings but it is
conceivable. It would draw money from every other
institution in the state in order to try to do thate Alsoy
it nas not ~een my ovbservation that any state nas tried to
do  thate Wyoming authorized tnhe 3oard cf Control to pick
saeaments of str=aus or watershads and comslence on  thosee
That is what is now PBaopening also in Texas under the 1267
Stream Adjuiicatic: Acte. I think mest states that have
attempted tnis sort ot water right determination have gone
by watershed or source of water step Dy Stepe

Representatiye Scully: Haven't they required by statute



%

that everyone in the state file & declaration within three
to five years with the courts?

Al _S5tgope: They have done that in some instancess and the
Texas act does thate The act saysy "On or before Septemper
le 19699 every person claiming any water right to which tnis
section applies shall file with the ‘water commissionery a4
statement setting forth the cates and volume of use of
watery other information as wmay be required by the
commi ssioner to show the nature anu extent of the claim®™ ang
SO one 50 it required everybody to claim their water right
by that time.

Representative Scully: So you would agree that you aluost
have to adjudicate water on a drainage basis?

Al Stone: [ think soe As a practical matter you dos not as
a leyal mattere

BgnLgsansa&Lxg_.ﬁﬁming= inat did Texas do after all these
claims were filed by 19697

Al_Stone: Hellsy they are now deeply involved in tne process
of adjudicatinge As they go from stream to stream and
watershed to watershedy, the commission not only publisnes
notice but aives notice by certified mail to everyone they
can finde. So even though tnere is a statutory reguiremant
that all the people declare their rights the actuel
ad judication process is very similar to our owne I don't
know whether there is an advantage to having all the
declarations come in at onces Une of the things that is a
big concern to me is satisfying oue processe Ve live in a
good country and a froe country with democratic
institutionssy but it makes it a1 expensive countrye I was
wondaring as I thought about your problems for tnese
meetings whether we could expedite our adjudicstions by
limiting notification to publications specifying in tne
statute that notice be given by full adssy half payge adss or
whatever published a4 certain nuaber of timess Then have
people file declarations and consider thiat they hava Dpeen
given noticee. If they don't care to make any claime then
consider that they have no water righte 8ut I ran into some
problems when I researched this and kind of blew ay idea out
cf the watere The United Statzs, Supreme Court has overruled
state courts that have upheld my ideae Une of these cases
w3s a watar rights case anothar was an eminent dcmain case
in Kansase {(Halker vae Hutchinsony 19%6 United States
Supreme Court Case) (Shroeder ve Néw Yorks 13962)s The Uebe
Supreme Court has followed these Cases ever sSincee The
danjer of not giving due process is that you can ¢o through
this eleborate proceeding to conclusion and after all the
moncy and years it has  tak:n to get a decree and et o
reversals Then you have to start over again from scrtche
S0 my position is tnat you should take no chance on due
process because the cost of misjudgment is far too oreet -—-
the stakes are ton Difje

Representative Ramirez: wWhat asout having two publications?
The first would notify people of the requirement to filee
For those who file you could demonstrate notices Then you



can pick up tnose that are ascertainaole beyond thate Later
another notice coulid be publisheu for all the reste

Al__5Stone: I think that would te satisfactorys. In fact one
case showed that where a person has actual notice he can't
complain about lack of due procaess where the statute wasn®t
followed exactlye

Incidentallys, because of th2 interrelationship between
croundwater anc surface water rights under the 1973 acte 1
den?®t  think it is sufficient to just give notice to pecple
associated with surface vater features bdut should also
notice anyone who might be drawing groundwatere Some wells
are insidc nouses so the problem of giving adequate notice
s ms  te o me to De enormouse It is a s jor problem and a
MO JOF CXPRANSCe

Montana®s Constitutional provisicns and their effecte

Tne 1439 Constitution hao only one provision with respect to

wateres it soid that tne use of all waters and the
ricght—ot—-way over the lands of others for ditches shall pe
held to be a4 pubiic use. cxcept for slight gammatical

ccrrectionsy the 1972 Constitution copied thate

Fursuant to those provisions the court has liberally
intarpreted the use of water as a public usea The court
has never closed the list of what is 3 beneficial use in the
states. 1t finally comes to the auestion of whether a use is
wisteful or has sucial utility. Eniment domain for persons
who want acCess to water has likewise been supporteds. That
has  beesn upheld in Ellipgbous ve Taylor and Sprat ve Helena
Powar Iranswission Lompaaye It has also been upheld by the
JeSw Supreme Court in a Utah casey Clark Ve NdsShe

What waters can be agppropriateg?

Frior to 1973 it sesms to have becn the law in Montana tnat
tnere had to be a watercourse in order for a person to have
2 water right or an appropridtions 1 think this was an
erruoneous view that was an adejptation of o rule of tort law
in doawages that when there is flood water and vagrant
surtface waterys that that is not watercourse wateres A person
has a2 right to divert that water and to protect himself from

ite You can't co that in a watercourses So there is a
distinctiones but it oucht only to apply in the case of
damages as describede S¢ there is a wvalia distinCtion

between the water course and just ordinary surface drainage
water but the cistinction ought unly to apply in the case of
damage such as described. Montana started out with the
distinctione For instances aamayes of Fordham ve Northern
Pacific Railwasy Companys which was wherge the railroad put
an embankment tnat affected the flow of the Bitterroot River
and aamaged this fellow's proparty and he brought a8n action
for the damaones and the Court nield that they had diverted
part of @ watercourse and so the railroad had to pay
damacese In Lamunion vae Gallaiin_ _¥alley Railway Companys
the reilway from Three Forks to Jozemans they didn®t put in
an emoankment and the water came down a swail and inundated
a mane Lamunions and the Court saidsy "tnat's just a swail




and doesn®'t l1ook like much of a water course with grass
growing in it a lot of the time so it is Not a witer course
and so you don't get any damagese The railway had a right
to divert the water however they wanted toe."

Using water course for that purpose is one thing but sayin;
that a3 person who can make an cconoriically justifiable use
and put it to beneficial use isn't taking out of a water
course and doesn't get a water righty I think it is too bDade
In Popham ve Hclleron the water was seeping out of a canal
and Popham went up the gulch and built a check dam to store
the water and put it to a beneficial usea Holleron tnen
went  up the aulch and put a daga in above Popham and cut his
water offe The court gavs the right to Popham because the
water was in @ wotercourse after it seeped out of the canale
They got into litigation and th2 Court said that it had to
be a waterccurse and that after the water seeped out of the
canal and began to form rivulers that it was a watercoursce
So Popham had an earlier right and he was entitled to prior
right and Holleron had to let tne water down to Pophame

Triaet was followed by Dgney ¥ve pgattys Hay Coulee in  Hlaine
Countyy where people upstream on hkay Coulee were putting in
little check reservoirse bBeattyy who was downstrzam and whc
had bteen using the water from Hay Louleey sought to enjoin
them ftrom doinc thate The Court said that up there were was
not a watercourse and consequently Beatty could not get 4
water right against them and they could not be enjoinede
The plaintiffs in Doney ve deatty were all parties to a case
of Federal Land Bank _ve Morris which found Hay Coulee to be
a watercoursey but that was downstream where the plaintiffs
wer e

I think under the subject of tne water Use Acty we may have
eliminated that distinctione 1 hope e havee The
definition is:
"tdater® weans all water of the statey, surface ind
subsurfacey regardless of its character or manner of
occurancey including geothoermal watere®™

From there one the code only speaks of water qenerally,
except for when it refers to yroundwater or something like
thate Then it t=2115 how you appropriate waters anad I tnink
it may have eliminated that distinction between watercourse
water and nonwatercourse wWatare I would hope so0. So a
person can make beneficial wuse of water that flows
intermittentl ye Howevery in all of our adjudications under
the 1973 Water Use Acty 211 of our water rights that we are
worrie2d about are subject to pre—-1975 water rightse S0 the
issue of whether or not a p=arson was taking from a
watarcourse or not remains with us for litigation under the
pre-*7T3 water use acte [ guess you are all familiar with
the importance of pre—1973 water law under the 1973 water
Use Acte 1972 constitutional confirmation of existing water
richtse. #We are going to be continuing to deal with in
pre-1973 water rights for however long it takes to
adjudicate everything in the stitee

Wastes drainaqges and return flow waters may be appropriated
by a lower appropriator as held in Newt Ve _nilere a 1330



cases But such lower appropriator doesn't get to compel the
upper person to continue tc waste water or continue to use
Matere He just has to nope that the water continues to come
down To hime Thot leads to 3 neat controversial guestions
which T ouaht 1o jot some disCussion One That iss can a
person  after making  his use of the water (for which he
pepropriated ity rocapture the «ater at the foot of his
property and then put it in & sump and pump it up to the top
ot his property aqain and reuse it? Connected with thaty
car nhoe pake his use more efficient and then Jecide to put
additiconal lands wunder irrijation under his origcinal water
rioht?

Representative Scully: I quess he wouldn"t be able to do
21tNer oOnce You are limited to the criidinal use for which
the water right was appropriated.

A) _Stope: There is a policy araument for saying that if a
person  can make more efficient use of the water ne ought to
o2t the benatit of 1te Yety tnore is @ suspicion that it is
not nerely making tetter use of this water but if he starts
irricating  an  aJdditionsl 30 ecres or 160 acresy that there
is some kind of cheating joing oOne

The early cises in Montana werc yuite liberal with respect
te water usey and they woulu sllow a person to expand his
appropriation (pre-statute appropriation) like in dolna Ve
Garringer which is in MNoe ly MONtana Reportse They let him
relate pack his supsequent development to his original
agpronriations In Rocx_ _Creex _Ditch and Flume Company ve
#Illers a 1933 cases water was imported from another
watershed and by the RoCk Creek Jitch and Flume Companye and
this person who was a member of that company was utilizing
that imported water for his irrication 2n¢  that increased
the secepage 2nd  the water coimenced larger volume flowing
cut of a sprince which went intec Jdyman Creek and eventually
into the main drainajgee 50 the fellow who had done that
irrication «ith the imported wster put a little sort of g
weir up at the spring where it was commencing to escaose from
his property and started to reus2 the weter. This fellow
Miller ripped out the works and said that they didn't have
any richt to that water and ultimately the Montana Supreme
Court ruled that once the water had reached the spring and
was tributary to the wheole water system it became a part of
the system of appropriation —- first in timey first in right
-= in that drainages The people who had imported the water
had lost their riunt to use ite They had made their use of
the water and could not recapture ite

Cur code 2nd the cases I quoted to you earlier are couched
in terms of the fundamental beings the benecficial use of the
wat-re the purpose for whici you have made your
approoriations When you establish your appropriation and
tne water which you are appropristing will accomplish that
puroose —= “hat is the limit of your appropriations It is
npnot a guantity ¢f water nut & .urpose for the exercise of a
frencnise to utilize puplic propertye The water 2elongs to
the pubdlice You et a francnise for a narticular purposes
ana after it has suerved thet purposes other people get to
use that oropertya My answer would aagree almost exactly



with what you saide

Represcntative Scully: Say you have someone who is in  a&an
area of a high water table and because of that high water
table when you irrigate above him you have flood irrication
and water seepage that goes dJdown into the two farmers that
are below and say that one on one side or a&another decides
that he s tired of that and e credges in such a way that
the seepage now cores into a channel that he has created and
drains into ite As a result of that he dries up ooth nis
and the other land with the excess flood waterse So what he
has done basically is channel that through a drainage ditch
and let®s say that he dumps into another creek that goes Dye
All he wanted to do was to get the bog out of his property
ancd that's what he dide 3ut the farmer next to him wantad to
keep the flood irrigation watere Has he developed throuyh
his use of that flood water over the years a water right in
such a manner that he could enjoying the other individuasl
from further action in that drain or indeed even fill it in
if it was possibles?

Al __Stone: I donn't think that I can ygive you a definitive
answer but it seews to me that you are dealing in an area of
real property law and whether the upland owner has over 2
sufficiently long period of time acquired prescriptive right
to drain onto the lower owner and it sounds to me as thoughs
and your hypotheticals that likely that has occuredy that he
has over the years wrongfully drained his water onto this
lower landowner and made a bog of tne thinag ana after five
years of using the lower lang this way it seems to me that
he would acquire a prescriptive right to ite I think it is
a little 1less of a water law problem than it is a real
property— tort combinatione

Senator foylapn: Jf course you woula probably come in  on
these impact studgiess I 3ot a little place there -- 140

acres —— out in Four Corners thit used to be really OGoguy
because people really heavily irrivated aboves. That has all
gons into development now ande of coursey, that had an impact
on this piece of property that [ nave that there is no water

table there anymcre. It wusad to have a real high water
tabl=2e It is all these impacts -— I think @everything aay
come into this part of it —— and it is an impact vecause Now

this land requires more irri-jation which ©vefore it was
subirrigated and then toos when you estahlish county roads
they go in and build the roads up —— put 8 cut down in there
== and of course through wet areas —— it starts a cut down
in ther2 -— and of course throu.h wet areas —-- it starts
collecting watare Thensy of coursey the people have been
filing on this and once they created it then they come in
down below and file on this seepage or drainag: water for
whatever that it may bee It mdy come Dback of course the
environmentalists ~- a lot of people 4dre talking about
impact and impact studies and maybe this will go into that
part of it and all of these thingse The impact of wnat you
do has problems with socuiebody else.

Al _Stope: It seems to me in John's illustration that it
might be possible for the wupland irrigator to enjoin
interference with his draine. There is a reciprocal problem



tihat  the Jownstream quy may be enjoying the use of the
drainage wateras

Representative Scully: Can you apgroiach that from the -—-
what neponens if you take the argument that what I've done is
through my use cof that water for years I've developed a
beneficial use for that water and have thus appropriated the
witere I'm talking about tne farmer who was using the water
viich came downe The otner former has drained away the
wator e was usinge He has taken away water that has been
teneficially useds We would not recognize that would we
inaswmucn as they haven't appropriated or diverted any water?

4) _Stope: In the futures under the 1973 Water Use Act
avparently you would not acquire a surface water right that
WaYe (I don't qguite think you call that groundwater when
thaere is subirriagation)e You have to  impounde withholds
withuraws or reservoir the water under the Water Use Act and
you wouldn®t acquire 4 water riovhte I'm not so sure that
you wouldn't have ucquirea a water right prior to 1973,
NOWeVEeT e It is true that our coude sections that have to do
witn appropriation of water speak of diverting and posting
notic2 and posting & notice at the point of diversion or
whétevere It was natural for our Legislature to think in
terms of diversion partly because that was the principle way
in which you could make the use of water at the time of 1885
and 189% when tnese code sections were drafteds and partly
because they intencded to distinguish the appropriation
system from the riparian systeme They wanted peonle to know
that vyou didn't cet a water ri ht because water was flowing
p3st vour placee You would have to make & wuse of it and
they used the language of diversion probably as much for
that distinction as for anything elsee. It does s2em to me
tnart that®s the real heart of an appropriation is the
brneficial use rather than the means of conducting the water
to that uses [ don't think it is a settled questione

The principa)l code section under which people appropriate
water rights in #Montana prior to 1973 was £9-810 to 89-812.
That provides for posting of notice at point of diversions
and filing and telling whnere you were going to divert the
watnr and all of thate It was neld in Murrdy ve Iingly that
that was not an exclusive means ——  that thet did not
prohibit anybody from gettini a water right by simply
puttin: it to a uses I don't tnink that the code section
controls and 1 think it 1is jumping to an unfortunate
conclusion tc say that 4 person who has made a8 qood,
economic use of water —— rely on it in developing his farm
or his procduce —-— deces not have a water righte I am sorry
tnat our 1973 ¥ater Use Act reduires diversiony withdrawalys
impoundment and so on for oan eppropriatione I think it
simply should have said an appropriation is the acquisition
of & water right pursuant to this acte It should not have
gone into whiethar you needed 3 Miversione

Sepatorn_Galt: dhat i f the upland farmer changés his  moethod
of oparation -~- does somethings irriagates more efficiently
-— and the downlind farmer doesn®t get any water from
runoffe



Al Stone: This is answered in Hontana cases in both Newton
Ys diler and in Popham v. Hollerone In Popham _va Hollerop
where they had the ditch that seeped water into Holleron
Gulche the Court said that Holl2ron had a3 water right but
didn't hav~ the right to compel the canal compsny to leak
water and if they made their ditch more efficient or it they
decided they didn't necd the water anymores they didn®t pave
to run it in the ditche In NEewion Ve Wilcly Mrse Newton was
mikin; use of a drain ditch in somewhat of & similar
situation as this and the {ourt said that she could nhave a
water right based on drainage from the upper 1land oput she

did not have the right to compel him to waste water or have
use of the water which ycu have the benefit of. This
downstream person gets the water right bput it is a

conditional one upon the upper person neéecding the water snd
makiny probably soiiewhat inefficient use of it. '

Representative _ Roth: Could that be called adgverse
possession?

Al_Stone: No that is not adverse because you are not taking
any right away from the upper owner. It would be cdverse if
you turt the upper owner's right. 3y adverse use of watery
although it 1is very rare that anyone has succeeded in
gettini & ruling from the Montarna Supreme Court tinat he has
successfully done soy we have had until 1973 the doctrine
that you can get an adverse or prescriptive right to water.
That will ordinarily have to occur in the sort of situstion
where usstream persons who has 3sn inferior priority to 2
downstream persones takes the water when the downstream
person did need the water ana probably protested and the
upstream guy felt that he had a prior right and was going to
tak? it and deprived the downstream person of his wat2re. It
csn 2150 work in the other directione Th: downstream person
Wwith an inferior right may Jo to the headuyste of the
upstream person who has a beter right and tell him tnat he
has his headgate cn and that hes the downstream pearscivy is
entitlied to that water and deprive the upstream person of
the water when he needs ite It is very difficult to prove 3
right by adverse possussion in Montana bacause you heve to
prove you took the water wnen the upstream person wanted it
and needed it because he has no right to water when he
doesn't need ite. He is supposed to let other people use ite
This situation does not involve depriving anyone of watere
It is making additional use of water which is whot we are
supposed to doe

Representative Scully: You touchec a little bit on eminent
domain in thate If I understood what you Saids it bothered
me a little bit in terms of the pow2r of eminent domain
lying to the individual for th2 beneficial use of watere [
am having trouble constructing that in terms of how that s
going to oparatee

Al __Stone: I am not talking apout eminent domain of water
rights but of eminent domain for rijht-of-way access ditch
right +to obtain watere 1In the case that went to the United
States Supreme Courts (l1ark ve Nashe the plaintiff had a
ditch through a very narrow canyon apparently, and utilized
that to irrigate his places The defendant wanted to Dbring



water to Hhis place 4alsoe There was =2nough water in the
sources but there was only room for one ditche The
defendant snuqht to enlarge the plaintiffe*s ditchys
interfering with the plaintiff*'s propertye utah had a
statute similar to ours and the defendant condemned the
right to enlarge plaintiff®s ditch and make joint use of the
ditch that wey to carry his water to wher2 he wanted to use
ite That was fought on the basis that here is a private
individual trying to make use of eminent domain and that is
not constituticnals The Supreme Court said that in the arid
wnere water is a public uses the western states can decide
that the private use of the water and the development of the
water resource is a public use.

Kepresentative Scully: So when we differentiate an eminent
domain law in Montana from the water standpoint to the real
property standpointe is that you are declaring the watery
ceven  tnough I as an individual am using it basically for my
private uses as a public use and allowing eminent domain to
hol.te

Al __Stone: The Constitution supports that and it is not.a
new Socialistic idea because fllinghouse _ve _Taylor is an
1895 case uvholding it in the Montana Supreme Courte

Regresentatjve Scully: Yet we won't allow that in terms of
a puotic use for say a recreational facilitye If I as an
individual wvant to start & dude ranches I can't even get
acess to it. ‘

Al _Stope: A1l of thne w2stern states tended to adopt the
comron law and to follow the law of the eastern stateses but
Jusrtice Holmes in Loquetis(2) Land __and Cattle Company Ve
Lurtis saia that the adoption of the conmon law of England
by the wastern states is far from meaning that the patentees
of 4 ranch on the San Pedrc ouglit to have the same rights as
oxn.rs of an estate on the Thduvse

Sepresegntative Rotpn: You were talking about the reuse of
‘watere In the first place the cconomically justifiable user
and you had to dz2al someway t3 g2t it back on your propertye
If you nad all the water in that stream and the first righty
which probadbly included most of the water out of the streams
and ycu coula if it was economical for you to put it back on
your land someways are you saying that that would be
iltlegal?

Al _Stone: for the future under the 1973 wWater Use Acty for
any change of wuse you have to yet the permission of the
Department of MNatural Resource.

Kepresezntative Roth: What do you mean "change of use®"?

Al _Stoner It scems to me that there is a changee. You are
not wusing it the way you were using it befores 1 think you
described the chandes Instead of returning the water to the
stream wher» others aight wuse ity you have decided to
recapture it and make more intensified use of the water. I
think that that is a change that the Department of Natural
Resources would say that you needed permission to does and



then it is my gquess that they are going to say that you had
an appropriation for a perticular purpose &nd you are trying
to change the purpose of your appropristions What you need
is 2 new appropriation —- an aalitional one ——- as of 1977e.
What do you sayse Rick? -

Rick_ _sordon: It would sound tc me that there would be a

need for a second water right for the increasc in
consumptive uses In other worcsy the amount thst won't
return to the stream for people who are JoOWwnstresm. There

wouldn®t be any question as to the validity of the first
time aroung -- that would s+till remain under the old
priority -- while the second application for water would
prodably constitute your new appropriation for a new sct  of
consumptive uses because that would be that much morez water
that downstream people would nct have the opportunity to
UsSée

Al __5tone: Moreovers under Lopnroe ¥Ye Huffine and Duiugley v
Mclintashe I think that you would run into the S am-
proposition under our pre-1973 water use act as & more
extensives intensive use of watere The people downstream
were entitled to rely upon the development of the water
works for the purpose of the oriyinal appropriation and
don't come onto the stream and aevelop their works deponded
upon someonz else making up his mind to later expand his use
of waters I think that*s basically not within thne
principal of & prior appropriatione. As 1 have said in
Wyoming and Colorado and probably in Arizonas vyour
propositions I thinkes would stand upe You could capture it
on your own land and use it on the same placee Intensify
your purpose and increase your consumptive usee

Representative Rorh: If you pocled it wup above and  kept
holding it and holding ite Say you were bringinj it out in
a ditch and you mada 2 runoff to a reservoir and you held it
there and used the reste That would not constitute an
illegality I woulan®t thinke.

Al_Stope: The policys I thiiike nas always been to uncourage
reservoiring of water but tnat generally means -— a person
will not generally reservoir water unless there §is 4
snortage of natural watere If there is plenty of natural
waters why would he build a reservoire

Representative Roth: But there's never encughe.
Al Stopne: Welly that depends upon where you aroe

Representative foth: In our area and in most of  the  ar bas
I've lived there's always been o shortajee '

Al_Stope: If a person is capturing spring runoff watery for
exemples which would otherwise go to wastes even though the
stream may be fully appropriated and totally exhausted
during the irriaation s&asony still a 1977 reservoir rifght
could be a very valuadble righty because you are capturing
water which would otherwise <o to waste and you shoulad have
first claim to that watere. I really think tnat it is
erroneous to say that a person has a reservoir right. It



seems to me that the beneficial use is the basis of a water
right and that a reservoir is a means of making that usee. A
reservoir is amenas of delaying the application of the water
for beneifical usee Sos what you haves we'll saye is a very
inferior appropriation to 1977 appropriation but it is to
Hay and June water and nobody else can make any use of ite
5S¢ you taxe this May and June water for your 160 acres or
5900C acresy reservoir ity and then you have first claim to
tnat water after this lony delay holding it in your
res2rvoire It is a4 wid2y slow place in your ditchess
Howev=ry there is still guite a bit of speculation and the
idea of there being a reservoir right as such apparently has
Some A3tEractione

Representative Scullys I would assume that that would hold
true only so long 4as you could show that it is not
interforing with the level of the streame

Al _Stope: After you release the water from the reservoir —-—
in the first placey if the reservoir is on the stream, you
are going to have to let the normal inflow be the outflows
toos 2nd then when you are releasing water to recapture
further downey ycu have to make allowance for evaporations

seepage  and only take the net amount which you are
delivering to yourself downstreame Is that what you are
“asking?

Represeptative Scully: It appears to me that in Montana you

could 1et yourself in a situation where reservoirs would
control so much of the water that the stream flow would
ch2nyes S0 rthat soma2one who may be controlling it  through
reservoir use of the water in upland country where it is
goirn] to be earlier in  the springs is  yoing to be
contrclling so much water tnat the stream flow down below in
the dry country which needs early irrigation would be
regucedes Therefores you would ce interfering with someone
else®s water right through that reservoire

Al _Stonz: Then you are sure invading their rightss. Putting
in =2 resarvoir coesp't jive you a prior riyht to a prior
appropriations As a physical mattery it usually will work
out that there will be more water late in the year if water
is reservoired and used upstreass becaduse the return flow
from wupstream irrigation will srovide a delaying action and
will improva the cendition of witer recurrence in the dry
part of the yeare

Satura3sy wmorning -— Interbasin rransfers —- Central Arizona
Projact -

Al _Stone: The Colorado River Ziasine for which there has
been a great deal of concern by the people in the locality
about tineir water supply and tn2 depletion of their water
supplye Their was a great deal of concerns particulariy
rivalrys hetween the upper basin and the lower basin states
pecause California was  yrowing fast and  increasing its
consumptive use of water rapidly and the upper basin states
in the earlier part of tne century were not developing at
the sama rate in population and industry and agriculture.
They tried to =nter into @ coupact in order to divide the



water of the Colorado River and they didn*t reach a very
complete compacts which was siqned in 1922 by every state
except Arizonae vhat it did 4o was to divide the Colorado
in bulk betwezsn the upper basin states and the lower basin
statese They fiqured the upper basin states would jyet 7 1/2
million acre feet per y2dar and the upper basin states would
deliver to the Jlower oasin states 7 172 millicn acre feet
per yeare They assumed a virgin flow at Lee's Ferry of 158
million acre feet in the 192 compacts Arizona later
ratified the compacte There still existad a controversys i
bitter oney between California ana Arizona over how imuch
watary should counteds e in Arizona®'s allocatione
California was using about 5«2 aillicn acre feet of wit2re
Arizona couldn®'t use its water because the Colorado flows in
deep canyons through Arizona and they wanted to estanlish a
central Arizona project whereby they ccoulu pump water frow
down around one of the lower dJdums for about 300 milss or so
into the Phoenix -- TucCcson areas an expensive projecte in
order to ohtain the water for that they needed to settlie
what California's priority was as aJainst Arizonas. The raal
issue was whether arizona had to count the water in the Gila
River as part of its allocation from Coloradc and thus
reducz  Arizona's total amount or whether ARizZzon: would get
the Gila River for free ani only count the Colorado
allocation and increass what it would be entitled to by
about a million or 1la.2 million feete Essentiallyy,
California 1lost that case in 1963y and the Gila River was
free for ARizona and they did not have to count it in their
entitlemente. California was cut down to 4.2 million acre
feet per year ~-- about 1 wmillion acre feet 1less than
California needed and was currently usinge Following thats
Secretary Udell came out just a few months after the
California-Arizona decisiony the decree was in 1954y I
thinkes with a specific southwest water plan which considered
the region's total supply of léet million acre fect and the
essential reguirements 23.4 million acre feet ¢ considerable
deficity and he propesed several things specificallye The
Bridge and Marble Canyon Dams ware tied into his proposal to
construct a central Arizona project serving Phaenix  and
TuCsone Of courses increase enorgy and power as needed nd
was needed at that times The Bridde and Marble Canyon Dams
were tiaed into in order to sweeten the feasibility (=conomic
aspects of the central Arizona project)e The central
Arizona project is economically unfeasiblae it is a Tosere
it s terribly expensive and there is not joing to bDe a great
deal of revenue from ite. Bute if you can tie into it some
hydrolically and physically unrelated, but profitable
hydroelectric damsy which are economically feasibles then it
makes the entire project 1look better economicallys. Even
though if you tied Grand Coulee Dan into the central Arizona
project it would mace the centrul Arizona project look a lot
better. That is the reascn the tridger and Marble Canyon
Dams were brought ine

An aquaduct delivering Northern California water southward
and actually not just merely to Los Angeles basin out
Nor thern California water Drought down by the large
Californita 3aquaduct in the Mendota Lanal over into Southern
Arizona into the (olorado River basin area ana a large
desalinization plant on the California c¢ocast in order to



supply California with the water that would then be takenes
Secretary Udall®*s proposal brought out the conflicte
Arizona waented & quaranteed supply of water for its farms
and cities and so they had the central Arizona projecte
Southern California wanted continued access to more water
“than it wos quarantced under the agreements of the 1920°'s in
the Colifornia ve ArizZona 1aw suits The upper basin states
wanted guarnateed access to the water which they would need
for future development and were not y2t usinge They needed
furezu  of Reclamation dams and the use of the water during
tne dry sumner se€asone The Pacific Northwest was scareds
and it wanted to protect the Columbia and the Snake Rivers
from thirsty Southwest which was casting covetous eyes on
the affluent Columbia Rivere. The conservationists and
environmentalists wanted to maintain the Colorado River
intacte free from wmore dams and the Bridge and Marble Canyon
Dams were particular targets of the Sierra Club and they
wanted to protect the Grand Canyon National Monument where
ooth Bridoe and Marble Canyon Dams werce They reached a
resolution which gave everybody somethince The Colorado
fiver fPasin Project Act of 1958 yave Arizona approval of
the central Arizonaz projectes California was guaranteed 4e4
million acre feet witn priority over the central Arizona
projecte California jot the protection it needede It still
dvesn®t get the water that it wants but it got protection
and Dpriority over the central Arizona projecte The upper
basin got S reclamation projectsy Curisantey Flaming Gorgey
Glen Conyons Navajos and one other large Bureau of
Reclamation projecty and Utah Jot an increased allocation of

water to the Dixie projectes The Pacific Northwest went
alon: with this because it Jot a lg~year moratorium on any
Faderal planning per transbasin diversions and the

consarvationists won alsoe They got a coamittment that the
Bridge and ™arble Canyon Dams would not be built but the
power by stream-thermalplants jenerating power from coal.
So the conservationlists and environmentalists won —-— they
qot the fFour Ccrners plantse Tnat is the real irony of ity
I thinke

The basic protlem in the area is that the 1922 ccompact
assumed a virgin flow of lé6e8 million feety @s 1 saide As
it turnesa outy «after 1922 As the water was measured the
average virgin flow was 13«7 million acre feet instead of
157 Over tne last decade it has been only 121 million
acre feete 50 central Arizona uses 45 million acre feet
which is twice what is availavle on a sustained basise It
produces specialty ajriculture - winter lattucey
vageztablesy citruse datesy melonssy and these all require
heavy irrigations The averaqge depth of the water table hsas
dropped from 70 feet in 1940 to 200 feet in 1964y and in the
source that I haves it estimated that it would drop to 300
fzet by 127%e This  is a nonreplenishable resource that
amounts to about 2 172 wmillion acre feet annually of
unreplaceble waters It is also uetting more salines poorer
qua] ity.

Tne central  Arizona project is designed to save Arizona by
pumping water 450 miles uphill to the Phoenix-Tucson areas
approximately 1.2 million acre feety at a cost of originally
estimated around le4 Dillion dollarse That has gone -up some



NOw e The Pacific southwest needs more water as soon as it
can and the quastion is where are they goiny to get the
wstere

There have been 2 number of suggestionss They started out
with a rather modest idea of hos much water they might take
say from the Columbia and where they might take it from the
Columbiae As I wentioned yesteracdys the C(olumbia flows
somewhere between 180 million to 189 million acre feet per
yrare Keep that figure in mind wnen we talk abour the
Colorado flowing somewhere around 13«7 million acres a yeare
Yast difference. The Columbia has historically siaply
over flowed all of the dams on toe Columpia during the spring
runoff and dumped millions of acre fecet into tas pacific
Dceans I doubt tnet there will be any spill this year
except for the purposes of allouwing s3almon fingerlings to <o
downstreame The chief engineer of 3onnerville Powar tells
me  that when they finally install all cf the generators —-—
adaitional generators —— for peaking power on the (Columbia
that only in flood years will tnere be any spille Tho
Pacific Morthwest can use the watzr in the future —-- all  of
it for power purposesy whereos the Scuthwest would like it
for foody essentially auriculturees The initial estimate  as
to how much they would like to cet from the Columbii was
around 2 or 2 172 willion feet put their estimates have gone
as hiyh as 13 million acre feet at the Dalles with a lift of
S¢000 feet cver mountains and transporting it 19230 miles to
Hocover Dam at a cost of about 311 billione This  would
double the «current Southwest water supply end that¥sy I
Juessy enoughe Here's a map of the Colorado River sasin
area where the dems are and that's just & brief rundown on
that historye

You'r2 more interested in tne Missouri River Basin area than
the Columbiae I don't have anything as specific on the
Missourie Having taught a summer in Texasy [ know that
Texas very desperately wants nore water in their high plains
area. In the area around Lubbock and Plainview in the high
plains of Texass they have teen drawing watar fromn the
Ggalala formation «nd also the Panhandle of Oklshoma and
that essentially is nonrecnhar ;eablee The rechargse is so
small that they®r2 really minin: the water just like you
mine oil or co3l and other mineralsy because tne recharge
rate is nealigibles Consequently the water table has bzen
dropping in that area over a4 long period of time to the
point where the pumping depth is so qreat that land values
have been dropping over the last decade in that aArcee so
Texas has looked over to its own east —— che Cypross  River
gasin and that area over by Louisiona =- to see ¢bout
transportin; some of its own water up to the high plaing
which involves always regionil conflicets anc also tapping
the Missouri downstream from For*t Randall Dam and bringing
watzar along the slope of the plains east of Denvar down to
the high plains areae They've oceen looking =2verywhere for
water and 1 don't know what they are dgoing to finally eny up
witite A1l of that area i1s water—shorts much more so than we
are here in Montanas especially in the Columbia drainagea.

Ihe wild and Scenic_Rivers Act



You wanted to talk about navigavility or do you want to talk
chout the wild apnd scenic rivers act for & moment? The wild
and scenic rivers act wight be worth talking about just
briefly because it has some relation to these inter—-basin
transferse the Federal us2 of water and so oOn.

I heve in mind tne development of coal nere in Mcntana and
tna need for the regulation of tne Yellowstone River if you
are 4oing to have large energy conversion plantse It is not
~nough to s3ay that the Yellowstone has an average annual
flow of so .iany cubic feet per second or so many acre feet
per year; it is the low flow which countss and this year
there will be an especially low flowe But every vyear the
lcw flow varies from spriny runoff to the winter timee In
order to shore up the low flowsy there is only one feasible
method and that is to put in cig storage dams’'to requlate
the flcwe cuitch the flood waters and release them during the
low-floa perinzde 1 think that is going to be a critical
thing for Montana. MHow can dMentane deal with that?

I woula like to rtaa you an interesting storye It will conly
take @ momenta

ne of the ost hard-foughty and bitter legal and
political vattles concerned the (Callas River whichy
though naviabley lies wholly in the State of
sashin;tons The State Uepartment of Game had evolved a
comprehensivz plan for the protection of anadromousys
princically sa3lmon and steelhead trouty which led to
the legislative adoption of s Columbia River Sanctuary
kCct prohiditing the construction of dams over 25 feet
in height on tne Lallas or other streams tributary to
the Columbise. The Lity of Tacoma applied for a license
from the Fedaeral Power Commission to build two damsy
500 and 240 feet highsy to produce power for its
industriese The Federal Power (Commission found a
critical shortage of Lower existed in western
Weshingtony issued the licz2nse gover the objection of
the state that the river should be left its
substantially natural condition for recreational
DUrposese JIn  the strength of the first Iowa cases
{that*s another case)s the commission's power to issue
the license was recognized by both state and federal
courtse (State Of Washington __ve __Federal __Pouwer
CoOmMMissiQne This is a ninth circuit case and a State
of Washington case)s. The state court then attempted to
block the project by holdin, that the cityy 8 creature
of the statey had no power to condemn state propertys a
fish hatchery that would be inundated by one of the
reservoirse (Lity of Tacoma ve Taxpeyers of Tacomas
Suprems: Court of washinjton cases) The UesSe Supreme
Court reversed oft the groeund that this issue had been
involved in and decided Dby litigation involving
issuance of the licunse and hence was res
Judicatae.fPointing out that in the prior litigation it
nad been held that state laws cannot prevent the
comrission from issuing a license or oar the licensee
from acting under the license to build a dam on a
navigable  stream under the dominion of the United
S5tatuse The people of the State of wWashington tnen



adopted Dby initiative tne statute reaffirming the
prohabition against dems over 25 feet hiih and adding
"nor shall &eny such persone including a4 wmunicipal
corporations obtain or use o federal license for such
purposee. The city theny ironically enoughy invoked the
juriscdiction of the courts of the state whose puilic
policy it nad persistently flouted to acain give
assurance to prospective sonu purchasers that the city
is empowered by license from the Federal Power
Commission tu disreuyard the law of this Stat..” (That's
3 gquote from the wWashinjton Supreme Lourt)

Holding this initiated law to 5« supersedod and inoperative
vhen it comes into conflict with the exercise of *“jaramount
jurisdiction” of the United States to determins who shall
build cams on navigable streams and &t what h2ighte the
Court declarea tnat the law did noty in any ways affect the
right or authority of the city tc proCeed with the project
in sccordance with its licenses From that it is very clear
that as things have stood in the pasty the Fedoeral Power
Commission could license a power company or coisortiun of
power companies to build the Allenspur Dam or any other dam
on the Yellowstone Rivery and there is absolutely no power
or authority in the State of Montana which can inhioit that
buildinge. There is one tiinys only one thing, which would
restrict such a construction of dams on the Y2llowstoneas
That is the Wiluo and Scenic Kivers Acty LeC3USEe oNCe a
stream has been placed wunder that act for study for
inclusion within the acty it removes that stretch of strean
from the jurisdiction of the Faderal Power Commission to
issue any licenses for obstructions in that streams As I
rzcollect reading in the newspapers the Yellowstone River
has been placed under that act  for study for inclusion
within Wild and Scenic River System from Yellowstone Park
down througn to 30 miles east of dillingse

For the time beings the Federsl Power Commission couls not
license dams on tne Yellowstone; utimately there will he 2
gecision whether to include tne Y21lowstone or parts of it
within the wild and scenic river system and those parts that
are included would be exempt frow impoundnentse.

There is rothing the stare of Montena itself can o bhut try
to get the river so classifiea it it wants to preserve parts
of the Yellowston=.

kepresentative Rampirgez: #hat were you reading from just o
moment aqgo?

Al _Stone: « « o Yesy there are a whole series of these
Casese State of Washiogton Departaent of Game ve Federal
Power _Commissions 207 Fedel2d391la. City of Tacoma Vo
Jaxpayers of TYacomas 262 Pe2d 214s 1953« Then a similarly
entitledy 307 Po.2d 567y 1957; and enother one entitled the
samey  this is  the appealy 357 UeSe 320y 195b;5 ond iastlye
371 PoZd 9387 1962.

Sepator Galt: Goinj back to thu Federal Power Commissions
their authority restsy justs on navidgable streamss [s that
correct?



Al_Stones: VYese I guess we ought to go into navigability
as a subject matter all by itself and then relate it to the
Federal Power Comnissione

The word "navigapbility" is chameleon in character. It takes
cn a different color depending upon what the setting is
where it is founde It has a different meaning when it is
usea for different purposese It arose out of Federal
Problems. Admiralty jurisdiction cf the United States was
the problem in the Gepnesee _Chiefs an old casee Federal
regulation of commerce was another probleme For those
feceral purgoses byinlarge the Federal Government has
adoptad the test of the Dapial pPBalle That is an 1870 case
involving the operation of a boat on the Grand Rivery a
tributary of the Great Lakes and it establisned that we
don't follow the nritish idea that naviuvable waters are
those wher= the tide ebbs ond flowss but it also includes
waters which are susceptipble of navigationsy travely trade
anc = commerce in the ordinary modes of trade and commerce of
the Jdaye In a little time I could yet you the exact quote of
thaet bDut I think that 1 stated it guite accuratelye It
doesn't say that the river was used for trade and commerce
in the ordinary modes of trade and commerce of the day but
it says that the water is susceptible of such usee That is
tohe D_Qﬂj_.i]___ﬁ_g_:]_l teste

The Danial £all is 77 UeSe S57 and I am guoting from pade
563y it is an 1870 case:

“Those rivers must be regarded as public navigable
rivers in law which a8re navigable in facty and they are
navigabhle in fact when they are used or are susceptible
of beins used in their ordinary condition as highways
for commerce over which trade and travel are or may b@
cocnducted in the customary modes of trade and travel on
watere®

We are talking about Federal purposese This arose out of
whether the Federal Government had the power to license
boats and to impese fees for the use of waterwdys 2nd
aamiralty jurisdiction in the event that there were injuries
or sinkings or Jamages and so one The British crown owned
the land und2r navigable water to high water marke In
Britain they felt that generally navigable waters were those
in which the tide ebbed apnd flowed but at any rates the
crown owned the bed and banks of the navigable waterss After
tha Revolution the colonies took over that ownershipe That
was upheld in Martin ve _daddell- 41 UesSe 3679 1842y
involving a dispute over an oyster fishery off the coast of
New Jerseye

The colonies conceded a numoper of things to the Federal
government on the formation of the Union out they did not
grant to the Federal government any ownership of the lands
ungerneath their waters and so the colonies had those
WAt~ rSe

Then there arosc a4 jurisdictional dispute between the
Federal Government and parties in interest in Mopile Bayy
Alabames Alabamy was not a ccleny and so who ownaed the bed



of Mobile Bay? The UeSe Suprema Court in Pollarde lessces
Yo _Hayans 44 UeSe 2124 1845« It involved the ownership of
the bed of Mobile 2ay in Alapamuse Alabama did not succeed
to the ownership of that bec through the crown because it
hadn®'t been a colonye. Uuty it was admitted to the United
States so the United States Supreme Lourt applied egual
footing doctrine that if the colonies are going to get the
beds wunder navijable waters off of their coasts then new
states that are admitted to the Union are goning to succeed
to the same kind of rights that the colonies had so Alapama
was conceded the bhod  to Mobile  caye Likewise thens it
follows that all of tne coastal states succeeded to the beds
of their navigable waterse.

In subsequent cases that doctrine is extendet inland to
inland navigable waterss [t ic important for title purpose
particularly in the public states; when a territory becane a3
state there was essentially no change in land ownarship 38
the territory was publicly owned Dy tne Federal Governmant
and now i1t became a state and the Federal Lovernmant still
owned the lande People had to Jo cut and patent the 1lanas
homestead it and operate ungsr the Desert Land aCt ang so

forth in order to acquire titla, The Federal Government
continued toc own all the land but because of Martin.vas
Haddell and Pollards Jessees ve Hacans if theravere

navigyable waters in that newly admitted state upon the
admission of that states under tre equal tooting doctrines
the state acquired title to the bed and banks of its
navigable waters on the date of admission to the Unione.
That is consistent with those prior two casese

There is a string citation in dWaters_and Water Kightse
Volum=z 1y at page 207s listing probably 20 cases whicCn
follow thate

The states in the old Northwest Territory —-- "ichiqgany
Minnesotas 2hice issouris Illincis —— quite a few of those
states thought that therefore they got title to their
navigable waters; andy of coursey if the water is

nonnavidables the Federal Lovernment continues to own the
1and and the land under the water and when it makes a
conveyance the riparian drantee takes to the center of the
stream or if he owns both sidssy he takes the antire hed of
the streame. If it is navigabliey the State is going to own
it and quite & few of these states thought that they could
develog their own tests of navigability. As a consequence
of thats you have land titles in some of those states
det=rmined by individual state testse There is duite a
disparity among these tests and nere you et such things gs
a saw log test or somethin; like that for nurposes of
navigabilitye Thcse cases are zrroneous —— they dre  wWronge
Probably they won't be redone; things will be left stand
because ownership is not so important as control anywaye

The proper test was 1aid out by the UeSe Supreme Court in
Hdolt_ State sanke The significant dates for this purpose are
arcund 1926 to 1927. I won't give you those citations right
NOowWe The UaeSe Supreme Court said that it was a Federail
question not a State question -—- who gets title to tha beds
and whether or not it is a navigable streame Essentially it



went to the Danial Ball as the Federal Teste Was the stream
susceptible of UuLeing used in its ordinary condition as a
higyhway for commerce for which trade and travel was or Mmignt
be conducted in the customary modes of trade and travel on

water? That is navigyability for title. That is not a
precise test but it gives some kind of an idea that it must
be o Ffairly substantial stream wusaple commercially for

transportatione FfFor connerces essentiallys the Danial 8all
test is alright but instead of looking to a date when a
state was admitted to the Union tor you to determine titles
raviqgability may later arise and that was established in the
New KRiver case which is Appslachian Power Company va JThe
United Statese 311 UeSe 377y 1940 The United States
commerce power jurisciction is quite broad and if the stream
can be rendered navigable by improvements and developmentse
In 1977 it may become navigable for commerce purposes
whereas i1t wasn®t navigable for title purposes and it might
not have been navigable for comaerce purposes until we had
the tachnigue in 1977 to uevelop and improve the streams so
they would be useful for trade ana travel upon water and
customary modes of trade and travel upon watera

I want you to be conscious that we are making a switche We
are coing to stop worrying about the relationship of the
Feoeral Government to the states which cetemines who gets
title to the bed and the jurisdiction of the Federal
Government to control trade and travel on navigable watersy
ano we are yoing to think about the relationship of the.
state to its own cCitizenrys which is not a Federal questione.
The state's control of the state's waters —-- the public
waters of Montana or of any oth2r statee Some of the states
automatically thought that if tne water is nonnavigable then
the citizen owns the bed -- they us2d the Federal test for
title purposes =—-— and it is not state water and if it is
navinables then the state owns the bed and the public has
its ri.ht of accesse Som2 states recognize that since this
is no londer < Federal gquestion then they could develop
their own definition of navigability and proceeded to do so
using in many instancese such 3 thing as the saw Jlog test
and lster the Court more frankly said that if it was
susceptible to substantial recreational use by the public
haceuse it will fleoat recreational vehicles or is usable for

fishings they would call th2 river navigable. It is
navi-able for state purposes even though it is not naviaable
for commercey it incy be not navigable for title -- it is

navigyahle for the State of Idaho or California or something
like thate I think that you cught to get some exaimples of
thiéte

In North Oakota & stream is nagvigable when the waters may
tbe used for the convenience and enjoyment of the public
whether traveling for trade osurposes or pleasure purpcses
(the Court erroneously.intended this test to apply for title
purposes as well as for public recreation and state commercCe
pur,pecses) . T

The State of Washington for a particular purpose said that
if it will float shinglese it is navigable. (That reminds
mey when the UeSe Supreme Court gets one of those big cases
like Arizona vae_Californigs it can get itself tied up for 10



years trying one of these cases. They appoints thereforey a
special master who s essentially the trial judge for the
Supreme Courte H2 takes the evidence and gives a report to
the Suprems Courte In his report to the UeSe Supremz Court
tne master in the Arizons we Ccliforipga Case said apparantly
a stream is navigable for Federsl gurposes if it will float
a Supreme Court olinion)e.

In New Mexico the United States built the Conchos Dam on the
South Canadian #®iver and when the UeSe built the dam they
condemned the dam site and they condemned a flowayje easemant
to all the submerged land undar the reservoire It is a
condemnation ection but you don*'t actually buy title to the
lande You buy the rignt to flooas ite You have to  pay for
thate The title to the land Dbelonged to the Red diver
Valley Ranch Company. 5o there came a conflicte The South
Canadian River was not & navigabdle Stream but here was a
nic:y big body of water which people wanted to go and put
bosts out on and fish over th=2 privately owned land of th2
Rec Kiver Valley Ranch Companys Tha New Mexico Supreme
Court in 1945 held that since the waters are public waters
and they are not in trespass u.on this person's lanay and
the public. waters &re to Le put to a beneficial us~ by the
publics that the public had the right to utilize thas waters
even thouahh the waters were over .orivate landa The
dissenting opinion said that one tiae s man's home was Hhis
castely Dut nowadayss apparentlys a fly rod and reel will
serv: as a writ of entrye

A very similar rationale was used in the Wyoming case of Jay
ve Armstroni in 196le 1In this casesy the nlaintiff sougat &
declaration of his right to float the nonnaviiable upper
area of the North Platte River 2across tne defendant's lande
The stream was nonnavigable for title purposese Therefore,
the ranch company owned the bed of the stream 3s well as the
banks and the land on both 5id2esSe The Wyowming Court
expressly went on  the basis that the state hadg a rignt to
have the water flow through that person®s land and that if
the water wasn®t trespassings thers was d ridht-of-waye. If
the stream was of & sufficient size to be susceptiile of
sufficient substantial public uses the public could use it
anc would not be in trespasse It dicgn't o 50 far as to say
that you could wade the stream but that 2s leng as you could
float it and make incidental us2 of the bed of the streasm oy
pushing it off of rocks and rapids and thingsy tne public
could make use of it over the privately owned landa

In california in a more recent casey People ve MaCks 1971y
relying largely on the text in this booky this action was to
compel private land owner to readve wires and fencing and
bridyes across the Fall River. A mandatory judgement for
the romoval was granted by the vrial court and affirmea by
the Appellate Court of Californise the Court aqgrexd thnat
the stream was not navigable under the Federal test for
title. The bed was privately owned and was not susceptible
to 3 useful commercial purposes Howeverey the Court went on
to saye

"It is extremely important that the public not be

denied use of recreational water Dy applying the narrow

and outzoded intarpretation of navigability nor is the



question of title to the bed of Fall River relevante
- The modern determinations of the California courtss as
well  as those of several of the statesy as to tne test
of navigyability can well be restated as follows:"

Now they are telling you a definition of navigability but
notice that we are not dealing with a federal question here
at ally we are cealing with an internal California problem.

"Members of the public have the right to navigate and
to axercis? the incidence >f navigarion in a lYawful
manner  at any point below hiah water mark on waters of
this state which are capable of Deing navigated by oar
or wotor oropelled small crafts The Federal test of
navigability does not preclude a wmore liberal state
test establishing a right of public passage whenever a
stream is physically navigable by small crafte”

Lastlys since it is @ rather recent cases a 1974 Idaho cases
a close neighbor of ourse Soutnern_ _Idahgo Fish _and Game
Assgciation _ve _Picabo Livestocks_lnce Here some fishermen
who also belonged to the Soutnern 1Idahce Fish and game
‘Association were fishing tnis Silver C(Creek and they got
kicked offe So the Southern Idaho Fish and Game Association
trought an action for declaratory judgment on behalf of
itsalfy its memberss and the gepneral public for declaration
of the right to utilize the waters of Silver C(recke The
trial court said that the basic question of navijability is
simnly the suitability of & particular water for public usey
ruling for the plaintiffse the fish and ¢game associatione
In affirmings the Idaho Supreme Court saids and I think this
is the last quotation T will read at you:s

"Appellate wurjes this Court to adhere to the test of
navigaoility that is wuseu in Federal actions where
title to stream beds 1S at isSuee. Howevery the
question of title to the bed of Silver Creek is not at
issu= in this proceedings This is not an action by the
State of Idaho or respondant to quiat title to the bed
nf a navigable streame It is an action to declare the
rights of the public to use 3 navigable streams. The
Federal test of naviaabiditys involvingy as it doesy
property title questionses daoes not preclude a less
restrictive state test of naviyability establishing a
risht of public passage wh2rever a stream is physically
navivable by small craft."

There is another develogping line of authority that I think
mey make @ little more sense or may be more logical and that
is tc simply abandon the word navigability and simply ask
the (uestion of whether the wuse of a particular body of
water by the public is a nuisance because the stream flows
through somebody®s barnyard and is just a little creek or
whether it is & stream which 45 susceptible of substantial
and important public recreationial uses Thus deal in whether
things are public waters or =ssentially private waters for
recredtional purposese

The Federal Power Commission®s jurisdiction is essentially
basad on commerce power of the United States and the federal



Power Act requires a license for anyone who is going to
build a dam on any of the naviyable waters of the United
States and on any waters tnat will affect the navigable
capacitys which means that they can require a license for
substantial tributaries and 50 forthe This is a little
irrelevant but I think I have to say it to be complete: ths
lan:uace of the act says that if the hydroelectric project
will affect commerces In the ynion_ tlectric case which was
decided a little over a decade aq 0y the UeSe Suprame Court
really broadened the previous interpretation of the federal
power act by saying that if you are puilding a dam on a
nonnavigable stream where it nas no effect on navigability
but that the electric power will be shipgped interstate or
will affect the interstat2 transmission of electricitys then
it affects commerce and comes under the Federal oower acta
That is an irrelevancy for our purposes because we arz not
in the utility business and that dcesn't have 2aythinag to do
with navigability at all. That just Jgoes straignt to the
comerce power Of th2 UeSe and not navigabilitys 1 would
like to yive an illustrations especially for the nonlawyers
her=y of the extent of the comnerce power of tne United
States when Congress chooses tc araw on thie full measure of
its powere Congress does not normally choose to idraw on the
full measure of its commerce power and wisely so. This is
probadly why we elect representativese Way back in the 2U's
when Secretary Wickard was Seccretary of Agriculturees we
commenced to have quotas of tninys that you could yrow and
in this case it involved wheate 4s I racollect the facts cof
this casey and sou- of you may want to correct me if I mnake
some  errorsy Filburn w3as growing wheat on his own property
and he was utilizing the wheat for his own consumption for
his animals and gomesticallys As I recally none of it was
being shipped out of the state and I think it was Ddeiny
consumed all on hnis own propertye Ccencress hady for
purposes of agricultural stabilization and for depression
purposes in the 30%'ss enacted the Agricultural Adjustment

Act and restricted the gquotas thiat could be growne. So the
Secretary of Agriculture and his agents went after Filburn
for exceeding his Qquotae He said  that they  hao no

jurisdiction over him 2s he was not an inteérstate comnerces
He was just growing and consuming himsel fe It went to tho
UeSe Suprem2 Court which said taat the wheat he did grows did
affect interstate commercees If he didn't 2at it himself he
would have to buy it from somebody 21se who was shipping ite
So when Congress draws on its full authority under the
commerce clauses there is scarcely any activity wnich is not
sub ject tc the control of the federal Governmente That
cigarctte that is burning ther¢ snd the pages that are being
turned here all involve commerce in the sense of the tull
Constitutional authority of Coniresse

Conyress doesn't elect to put the HMissouri River in box cars
and ship it to Washingtony DeCs; thney have that oower under
the commerce clause but there is qguite o differencs between
Con,ress®*s power and what Conyra2ss will choose to doe

The Army engineers ~— [ think rthis is quite ironical == in
1972 under the amendments to the wWater FfPollution Control
actsy which is really a4 new act all by itself hut is called
an amendment to a prior acte were Jiven jurisdiction over



dredaing and filling operations in navigable waterse In its
definition of navigable waters it has a vague phrase that
navigable waters means waters of the United Statese. I think
quite preoperly thaet the Army engineers interpreted that in
its entire context as wmeaning navigable waters under the
Danial 4211 test or substantial tributaries that will affect
navicabilitye Sc tne Army enginaers drew up regulations
limiting tneir own jurisdiction to waters which would fit
the Danial Sall test or substantial tributaries to ite

Somztody was filling land in Florida and a good
conservations environmental cutfil called National Resources
Dixferse  Councilse a very respecctable outfite wanted the Army
enginecrs to get in ther¢ and control and stop this dredaing
and filling in Florigae The Army enyineers saiagd that it
didn't fit their requlations because it doesn't really
affect any niavizgabilitys it doesn't fit the Danial Call test
=nd o the dctional Kesources Uefense Council took the Army
snuinesrs  to Courte In NeDL _ve _Calloways who was the
Secretary of the Arimys the court told the engineers that
their rooul ations wer e AT O e That definition of
navigability in the Federal water pollution Control Act
s2ying that by navigable waters we mean the waters of the
Unitoed Statess i1s intendad to draw upon the full authority
of Conyress to regulate commerc2e The Corps was ordered to
redraw its regulacions so as to reach the full extent of the
Cenuressionel sutihority over commerce as it affects watere
So tne Army engineers - and here you have a4
censervationisty anvironmental ist group which is ordinarily
fighting the Aray enjineerssy trying to restrict their
authority end keep them out of - laces -- lost the cases The
NRADC won —-- the Army cets to go anywhere and control
daredyess fills and anything to the sm2llest tributaries.
Treir current regulationss unluess they have been superseded
since I've lookeay may not yu as far as the Court orderede
Tney 50 up to tributarias carrying; S cupic feet per second
or mores and ponds of 5 acres 2r moreese It seems to me that
that is disonredience of the Court oSrdere They should go to
all watere They should go to your drinking fountains out
herce Their requlations also include any stream that s
usea t3 qgrow Ccrops that are used in interstat2 commerces.
That could involve the Lost River of Idaho which arises in
Idano and sinks in Idahos but it does grow potatoes. Or any
str2am which is wused recreationally by people travelling
interstates That is the jurisdiction of the Corps of
Engineerse It .lsc was overwnelming to the Corps of
tngineerse They decided that they would have to do it in
stages  kind of like we are doing racial integrations all
deliberate speeds They would divide it into three phasese
Phase one w~ill essentially do what they have been
doinge principal navigable strems and tributariese Phase

two will move into smaller trinutarieses Past three they
will try to move into the full extent that their regulations
o tOe They would do it in three—yzar stagese This Case

resulted in the Army engincers having far ogreater scope to
their operationsa

That is probably enough on navijabilitys isn®t it?

Segpnator _Galt: Has there been any court case in Montana like



the one decided in Idaho and Washington?

Al__Stone: In Gibson _ye _Kellys an 1895 cases the issue
involved accretions along the banks of the Missouri Rivery a
navisgable stream Dy whatever definition you wishae Somey I
would saye intrucar caine oand started occulying this
increased landy accretiony th:t the Missouri River hau
washad upe The original land owner and this person who was
a squatter got into litigations The case had to wuse the
Faderal definition of navigacility for titles althou:h in
189% that had not really been establishede It also said
that the land owner had title to the asccretion or increass
of this land and the intruder had no right theres $ibs0D Ve
Kelly also saide curiouslyy that although this land is owned
to low water mark by the adjacent land ownery it is sub ject
to th= rights of the public for passage and navigability sna
S0 on over th2 strip in question.

More significantlyes maybesy 15 the case of Herron_ _vs
Sutherlands 2 1925 cases sutheriand had wone up the
Missourt to the land of Herron and Sutherland had been
hunting and fishing on Herron's land and had fished in a
poend which is entirely surrounded by Herron's land and
fished in a little creek on Herron®s lande 1In e@ach ot the
alle::ations of the complaint it alleged that Sutherland nad -
trespassed on the uplanda S0 tae case is not @ neat  casce
The court said that it would seem clear that a man has no
right to fish where he hes no rignt to bee S0 it is bheld
uniformly that tne public have no right to fish in a
nonnsvigable body of watery tne bed of which s owned
privatelye That is Herron_ ys Sutherlandey 74 vonte 58Ty pe
‘5969 1925, It is not a well-considered case.

What happened in the case procedurallys 1 tninke is
importante Herron Ffiled his complaint alleging all these
various trespasses and they wer2 trespassas on the fast land
in every allegation of the complainte Sutherland demurade
He told the court he would not 2ven answer that as plaintiff
hadn®'t stated a cause of actions which was ridiculouse The
denure was overrulede The Court said that he had stated a
cause of actione. Sutherland refused to answer and so he
suffered judgement by defaulte Incredibilyy Sutherland
appealeda He didn*'t mske any appearance in the Hontana
Supreme Courts but he dia appeal and file a very sparse
briefs tssentiallyy it almost looked collusive pbecause
theroe wasn't any fighte There was a perfectly  jood cause
of action statea and it wds unnecessary for tane court to
decide the issue of title to the bLed or right to oe in water
over privately ownud bedse Justice Holloway concurring in
the affirmance of the +trial court justice said tnat the
appeal does not merit serious counsideration and should be
disposed of summarilye That was page 602¢ and I think that
was probabdbly rights

You might consider what rights & person has on 3
nonnavigable lakee If you wpuy vyourself a little summer
cabin on a lake which is nonnavigable for title purposes but
is certainly navigable for canoeing or fishing motor
purposeses Do you think that when you go to your summer
cabin that you can paddle your canoce around the entire lake



in the evening and enjoy it or do you think that you are
restricted to that little bit of the nonnavigable for title
lake which is directly over your land ownerships and once
you get off that you are trespassingy on somebody else's
1ang?

220ator Turpage: Sutherland says you are trespassinge

Al__Stone: The common law viaw really dgevelopeds not from
water lawe but from real property 13wWe The older casesy
especially from the Easty adnere to a real property view
that if you own the land then you own everything down under

het  land and you own everytching else up to the sky and so
esCh person oWns a little portion of a
nonnavigable-for-title lakse This doesn®: make common sense
ancd  isn't the wuy you would understande I thinky what you
could do on 4 lar~ where you have 4 summer cabine I am not
talking aovout Flathead Lakes It would have to be some
relatively small lake that doesn®t fit the Danial Ball
definition of trode ana travel under ordinary means of
COMMRIrCe

Commencing with the Beach wve Haypore a Michigan case, 173
Moe West 4274 19199y o common wuse rule for people on
non-navigatle lakes was establisned stating that vyou all
‘have a mutual right to the surface of the lake even though
you all actually own the bed of the lakee

A series of interasting cases arose out of the State of
Washingtony startine with Snaraly wve Javers 1955y on Engel
Lakes There a resort owner on this lakey which was
nonnaviJable for title purpusesy would rent boats and
various cquipment to the general osunlic to go out and enjoy
the lakee Apparently they threow beer cans around and
relieved themselves on cther people®s proparty and were
pretty @much 3 nuisances The Sunreme Court of wWashington did
tvwo thingse They declared that washington would follow the
comincn use rule that everybody who was riparian to that lake
had thie use of the entire surface of the lake but that these
riparian riaohts could be abusad. They said this resort
own2r and his guasts had abused ite and they enjoined him
from leasin boats or having guests use the lake for two
years or until h2 could come up with a plan for controlling
the conduct of his gquestSe

Then came potten _ve _State in 1966 in wWashingtone The
Washinaton Fish and Game Department hhad acquired access to
the Phantam Lake just outside Szactlee Then it permitted
the public to come and duck nunt and fisn and so on and
landowners complainad about abuses theres The Washington
Supereme Court acted similarly in that case. It said that
the wublic does have the right to the entire surface of the
laokey because it has access to the lakesy but they are making
nuisances of themselves and the Fish and Game is enjoined
from opening that area tc the public until it comes up with
a plan for oroper policing and control of public use so that
they don't make nuisances of themselvese

The strength of the interest of the various landowners in
the utilization of the entire surface of the lake was



brought out best in bock Ye Sarichs a 1968 Washington casee
It was A suit to enjoin construction of an apartment
building which would extend out over Bitter Lake in Seattlee

"Pending trial on the meritsy defendants proceeded as
rapidly as possible with construction of apartment
number one eaend the concrete siab to support ite The
slab projects 130 feet and is 77 feet widee Beneath it
the lake is filled with dirt and pilings of steel peams
are used to support ite The trial court granted an
injunction and ordered the removal of all structures
and fillse In affirming thst judgement and order the
court saidy ‘A1l riparian owners along the shore of a
natural nonnavigable lake shore in common the right to
use the entire surface of the lake for boatings
swimminge fishingy and other similar riparian rights so
long as there is no unreasonable interference of these
rights by other respective owners®."

So this fellow had to remove his slab and fill which
projacted 130 feet into the lake and was 17 feet wide and
supported by steel girderse It seeins to me that the natural
view of ownership of a nonnavigable lake for title purposes
is the people would expect to have the wuse of the entire
surface of the lakes I woulad axpectes if a case caiie before
the Montana Supreme Court todays, that the Montana Supreme
court would follow the State of wWashington and the State of
North Oakota and Wyomings Idahos Oregones and Californias
Arizonas and New Mexico as well as the cases from the old
Northwest: Michigyany Minnesotssy Ohioy Missouri. I think
that the law is becoming pretty clear in the area -- far
clearer than when Herron ve Sutherland wnen it was scarcely
considered but nevertheless decide back in 1924 or 25.

Representative Rotp: What did you say apout the abandoning
of the word "npavigabla"?

Al _Stopg: I said that some courts are simply saying that we
aren't c¢oing to use the word "pavigable". We are going to
consider wnether the water is  susceptible to substantial

public wuse. I Jdon't know that it makes any difference
whether you use the word "navigable™ in 3 state since as
they did  in Pegple _we Mack in Californiay which I guoted

frome and the Picabo Livestock Ca2s5¢e

Al_Stone: It seems to involve s0 much confusion and that is
ecause of these different meaningse I'm now usingy
naviaability in the title senses a Federal commerce sanses
and 3 state control of its w3taer senses [ don't mean the
same thing each timee 350 that is & good reason for trying
to yet away frcm ity I thinkes T[ihere is a reason for staying
with it and that is that people are used to using ite It is
harao to break a habite

Abandonment of a water right:

The Montana Code used to read "the appropriation must be for
som2 wuseful or beneficial purpose and when the aupropriator
or his successor in interest abaindons and ceases to use the
water for such purposes the right ceosesy but questions of



abandonment shall be questions of fact and shall be
determined as other questions of fact."

~So you can abandon your water righty but it is pretty hard

for somebody to prove that you did it becaPuse a person who
alleges abandonment has to prove that you did it because a
person who alleges abandonment has to prove that you
abandoned and that you jntended to abandon your water righte
That's been nearly impossible to prove in Montanas. I think
that perhaps Powar _¥e _Switzer is an abandonment casee.
That's the cne I told you about the appropriation of all the
water is Uncle (eorge's creek and then later on why some
peonle came in and put in a brick factory and started wusiny
15 inches of water and th: court finally said that the
orivinal appropriator that his water rijht wase Tne court
didn't say that it had been abandonedy but I cannot
raticnalize the case in any other way so it may be an
abandonment cdse in Montande

Tnere is a case called Hgad ve Hale where a pzrson had a
water right and he left the state and never came backs diedy
dign®t leave any heirs or successorsy and the court said
tnat the water right had been aosndoneds That seems alright
until you Jet technical about ity and that is that the court
has always said that you have to prove an affirmative intent
to abandon: this guy wWas «2ad and couldn't have had any
intente

Abandonment is raised in so many lawsuits in Montana because
it is an easy issue¢ to raises You claim that the fellow had
abandoned his rightey therefores there is more water there
and I've got a good appropriations but in case after case
thet is thrown out and it is virtually impossible to prove
cases of abandonmente It has proved so in Montanae That
statute was repealed by the 1973 Water Use Act so that we no
lonwer will abandon under that statutes we have replaced
ite 89-894 sayse “"If an appropriator ceases to use all or
part of his appropriation right with the intention of wholly
or partially abandoning the right or if he ceases using his
appropriation right according to its terms and conditions
with the intention of not complying with those terms and
conditionsy the appropriation right shalls to that extent,
be deemed considered abandoned and shall immediately
expire',

(That is essentially the same as the section we had before
1273)

w(2) If an appropriator c2ases to use all or part of
the appropriation right or ceases using his
appropriation right according to its terms and
conditions for @ periou ¢f ten (10) successive years
and there was water available for his usey, there shall
be a prima facie presumption that the appropriator has
abandoned his right in whole or for the part not usede."™

That doesn®t say that if you dun't use it for ten years that
it is automatically abandoneds It says that if you don't
use it for ten years and the water was availables that it
creates a prima facie presumption that you have abandoned



your water righte That makes it & little easier to prave
abandonment if there have been ten successive years of
nonuse when the water was availablee I don*t really think
that makes a very big difference in our water 1awe

Paragraph 3:

"This section does not apply to existing rights until
they have been determined in accordance with this acte.”

What existing rights have been determined in accordance with
this act? Not one in the whole state of Montanaes

We are npow adjudicating the Powder Kiver and I don't know
when that adjudication will bacome final but when it does
become finaly then it will ba possible for som2 people to
abandon their water rights on the Powder Rivers Thay can't
do it now under this statute because the rights haven®t yet
been determinede They c¢an't abandon them under £89-802
because that has been repezaled. Kight now there is no
statute in Montana affecting (as a practical matter) any
existing water right in the entire statee

That concerns m2 a little Doite I wasn*t sure tnat the
Legyislature intended to not have any law of abandonment in
Montana and so 1 thought that probably we would revert to
the common law abandonmente

In Corpus Juris Secundums a legal encyclopediasy the common
law of abandonment is defined as follows:

"Abandonment of property or a right is the voluntary
relinqueshment thereof by its owner or holder with the
intention of terminating his ownerships possessions and
control and without vesting ownership in any other
persons" .

I don't know but I think that tnat probably is the law of
abandonment in Montana now. that we know we gont't nave any
statute controlling ite

Arugablys the (Legislature intended to not have any law of
abandonment and maybe that arygument will prevail if anything
ever comes upe I suspect it is the common 1law of
abandonment but I don't knowe #what do you thinke Gene?

Senator Jurpnage: 1 would agree. Don*'t we hav2 a basic
statute recognizing the common iaw?

Al_Stong: Yess I think we have it in our Constitutiones
Senator _Turnage: To take the other view that there is no
law would be to leave a hiatus that just would not be

rationale

Al __Stgone: What would you do in Hezad against Hales where the
quy goes off to California end dies and leaves nobody?

Senator Turnaye: Somebody must own that land even if the
county took if for taxese HWouldn't they acquire all of the



water rights that went with it?

Al _3tpopn2: But you are supposed to acquirce your water right
in privity with the prior cwnere

Sepator _Jurnage: Welly if the county took it for taxess
thay took everything he hade

Al_Stona: Call it appurtenant and acquire a water rights
toc? 1It's possiblee

Senator _Turpage: Somebody owned thaet land even though he
went off and died somewheree

Al_Stopne: They might have avoided the abandonment thing in
that «case itself. There is a statute governing abandonment
but it only applies to rights that have been determined
under the 1973 wWater Use Act and there aren't any rights
determined yet unuer the 1973 Water Use Acte We are just
starting on the Powder River nowe There is no right to
which this statute can applye

Gordon Mclmber: Un that committoe that reshaped that law
and as it was first prepareay the water rights were
considered abandoned if they hadn't been used for ten yearse

The burden of proof was then upon the former ownere Some
mempers wouldn®t go for that, The burden of proof was
removed from the former ownere I should point out that at

that time the Department of WNatural Resources had intended
to adjudicate all of these rights long before nowe SO that
has some bearing on the problem.

Al Stone: Is there any more to be said about it then? What
would you 1like to talk about nexte 0GOn the list you had

beforey you have sale or lease of waterse regional
authority—— and 1I'm not sur2 what we ought to talk about
that -— preference systemse The 1967 Legislature, I

believes established a water use priorities committee of the
Housee chairmaned by Georcge Darrowe 1Its charge was to l1ook
into what priorities or preferences there should bee Should
domestic use have a priority over agriculturey agriculture
over mining and mining over manufacturing? That sort of
thinge it brought out conflicts among various regions of
the state because in some of the western parts of the state
racreation is & more important use than recreation is in
some of the eastern parts of the statee so the members of
the committee founa themselves in conflict with one anothere
They considered it toc be a very difficult problem and a
politically sensitive one and perhaps an unprofitable one to
try to establish a statwide system of preferences.

Some other states have systems of preferences. Texas has a
list of =ight of theme and I can®'t recollect what other
states do have prafereincese Curiously the preferences have
not been implemented in those statese It carries with it a
connotation that if you are using water for a lower purpose,
an inferior purpcsey and I want to use water and I have a
higher priority purposey that I have the preference to the
witere Our legislature has declared that my use is more in
the public interest than your use so [ can take your water



righta. That could either Dbe Dby simply issuing permitsy
conditional upon no one subsequently wishing to use the
water for higher purposes in which case your right
terminatese This would pe a condition in your permit and
you would get no compensations I would thinky under that
sort of a conditional water righte Or it could be one that
the preferred riaht has the right of condemnation of the
inferior righte In the states that have preferenceses they
haven't been exarcised in that waye The changes of use cf
water by compulsion have almost all been city of such and
such versus Smiths etCe.s where the municipality needs the
water supply and has not condemned wunder the opreference
system set up in the water code but has condemned under the
code cf «civil procedure in the ordinary condemnation
provisions of the statuteses 50 they aren®'t even using the
preference priority which they nave in their statute.

I think that if you want to get intc the desirability of
establishing a preference system and the procedure by which
it workse you're going to have tc qgive a good deal of time
toc ite I think I would start out with the question of why
do vou need ite If you can't answer that question of why do
you need ites

Senator _Turnages: HWouldn't any preference system have to be
post adjudication under the 1973 act wunless you want the
condempation? :

Al__Stope: You can go by condeiunatione I don't see now you
could do it by confiscaticn except with respect to
subsequently issued nermits -~ conditional permitse

For examples someone wants to construct a higjhway and he is
gyoing to need to take water out ¢f a creek for th: next --
velly if he is going to do it on someplace like that Lookout
Passy he is going to nz2ed water for 50 years to construct 2
hichwaye You coula at least issue him a water rignt wnich
was temporary and that his water right would expire when
construction ceaseds C(ry we can give you a year and a half
water right and you can apply for an extension if need2de
This is a terminable water right 2and4 I think that it s
permissible for the legislature to authorizZe the department
to issu2 —= it already has authorized the department to
issue temporary water rights -- but you could also issue a
conditional one based on preferersices in the use of watere
ie think that this is a more valuable use than that and so
if somebody else comes along with a higher usey then yours
terminateses You <could do thate 1t would make a lot of
people made

Representative Roth: Your saying that i€ the preference can
chantgey the priority can changee

Al _Stopne: Yese

Senator Turpage: What do you think about whether we need it
or not?

Al _Stope: I can't see any good use in ite I can see a lot
of troublees



Representative Ramirez: Ale I really agree with you having
run into quite a bit . of trouble ayself on thate I think
that the only reason we might nave needed it here before is
because of the reservations on the Yellowstonee

Al_Ston2: We have a preference in that we have downgraded
changes to industrial wuse and industrial appropriation of
water in the Yellowston: gasine

Lepresentative Rawmirez: There are really two kinds of
preferencese 0One where you say you are going to prefer some
rights over otherse. Then there is one where you s2y that if
there is shortage you are going to cut off certain riunts
sooner than you cut off otherse It seems to me that you
still need some preferences for that latter situation where
if you have .: severe drought you are Joing to have to make
choiC=5e

Al__Stone: Unitl we have tos I woulcdn't abandon the
appropriation system —— first in timesy first in righte He
may conme to a situation where there is a need for water for
& hospital for operation of kidney transplant machines or
something and tnat we will give then water even though it
cuts out an early irrigation use or somethinge Until we get
to the point where we really sez a strong public interest in
this out of time prioritys I don't know why we can't
continue to operate in first in timey first in righte

Mind youy we also have the mechanism of change of use of
water so that the hospital can yo out and buy a water right
if it is valuable enough -— buy an =2arly water right the way
a city goes out and condemns an early water right for
municipal water supplye We are not frozen that we can't put
the water to bettar public usese If it is a better public
use it will be more valuatle to the purchaser than it is to
tne seller and it will be transferred voluntarily.

Sznator B8oylan: why couldn®t the industrial people go in
and buy all the first in times first in right?

Al__Stone: They can wunder our system except for the
moratorium we have right nowe

Representatiye Scully: Thet isn®t joing to hold true 1like
in & current situdation in California where they havey as 1
read it anyways taken an early right and basically
disregarded it for a later right just in agriculture. For
exampley the fruit treess As I understand it they have
actually taken someone who has a lettuce crop and they are
closing their ability to use their prior appropriated water
and directed that water to be used in the fruit tree area of
agriculture because the public interest is in maintaining
the orchard as opposed to an annual crop that can be easily
plantedes

Al _Stone: I think you are correcte [ think that is what is
happening in the droujht in Californiae I also think it
should happen that the crop that takes vyears to develop
should be saved and scmehow disaster relief should be given
to those who won't get their wateres I don't know whether it



is being done on a voluntary basis by just repayina them.

Senator. Galt: I think maybe vyou've made one little
misstatementy Professore I don't think these water rights
are available for sale without the Department of Resource's
permissione

Al __Stopne: That's true but the code directs them to approve
the salee. "An appropriator may noct change the place of
diversions purpose of use or place of storage except as
permitted under this section and approved by the
departmente”

I think probably the next code section is the transfere

"The right to use water under a permit or certificate
of water right shall pass with tne conveyance of the
1and or transfer by gperation of law unl=ss
specifically exempted thereftrome A1l  transfers of
interest in appropriation right shall be without loss
of priorityes The person receiving the .appropriation
interest shall file with the department notice of the

transfer on a form prescribed by the departnmnente. AN
appropriator may not sever all or any part of an
appropriation right from the 1land to whicn it is

appurtenant or sell the appropriation right for other
purposes or to other lands or make the appropriation
right appurtenant to other lands without Oobtaining
prior approval from the department. The department
shall approve the proposed change if it determines that
the proposed change will not adversely affect the
rights of other persons. If the department determines
that the change might adversely affect the right of
other personsy notice of tie proposed change shall be
given in accordance wita 881 and 2 person ¢an object
and they may have a hedriny on it."” '

Senz2tor Turpage: That requires the department to justify
its positione

Al__3topne: It has to fing that it will adversely affect the
richts of other persons and that would bes for examples
where other persons are dependant upon the return flowe.
(Grand ve Jones) This is a codification of the prior law in
Montana.

Senator Galt: May I read one more paragraph?

"An appropriator of more than fifteen (15) cubic feet
per second may not chaitge the purpose of use of an
appropriation right from an agricultural use to an
industrial usea."

That would alinost prohibit industry from buyiny an
agricultural rights wouldn®t it? :

Al _Stone: 1 think sce For the time beinge

Representative Ramirez: when I hear you read that statutes
I notice something that makes me wonder whether it really is



quite the same as the prior Taw because it doesn't say that
it can't adversely affect the right of anyone else who owns
a water righte It says it can't adversely affect the rights
- of any other persone That is considerably broader because
then you are talking about any adverse affect on any persone
For example, let's say that someone likes to use a stream
for fishinge They don't own a water rights That could
certainly adversely affect them so it is quite a bit broader
than someone J4adversely affected because they own a water
right down stream.

Al_Stope: 3Sut that is consistent with our prior statute
which said that:

"The person entitled to the use of water may change the
place of diversion if others are not thereby injurede"

So I don't think it is any broadere That was repealed in
197 Ve '

Representative Rapirez: I would say that that was before
the day of the lawsuit by special interest groupse

Al _Stone: VYess but that statute would be just as usable for
that purposas I thinke

Representative Scully: Let's have you talk about leasing of
wator.

Al _Stone: I think that I will utilize my prepared material
bocause it will save you time.

I aquess this issue of chanje of use ties in with saley
12ases and that sort of thinge Perhaps 1 will start out
with what I had previously prepara2ad on change of use and
then 4o into that which is appropriate to youe

£9-803e (that's that statute that I read that is pre-1973)
permitted changes in the point of diversions place and
purpose of usey so long &8s it caused no injury to otherse
Many coases have been concerned with such changes and they
have given the statute straight-forward constructione

Probably the last case to be decided wunder that statutes
which was repealed in 1973y was Ihompson_vs Harveys 164
Monte 133y 1974+ decided under pre—-1973 lawe Thompson owned
early decreed rights to 125 inches from Deep Creek near
Townsendsy with which he irrigyated 80 acreses He sought in
this action to change the chanq=2 of diversion of 75 inches 4
1/2 miles upstream on Deep Creek tc irrigate 80 more acres.
Defenaants had inferior rights and were upstream. They
obtained their water by means of an exchangee They
purchased water from the state's Missouri-Broadwater canal
which supplied Thompsone Then they took the Deep Creek
witer for themselves, If Thompson®s giversion were moved
upstreams he could no longer be supplied from the
Missouri-Broadwater Canal and so0 the defendant's inferior
water rights would have to give way to supply his senior
right to Deep C(reeke The court found that such a change
~would be unfair to the junior appropriators and denied



Thempson the right to changee.

Frequently the <change in place of use results from a city
purchasing water rights to transport the water out of the
watershed for wmunicipal purposese. Except for the possible
emi nent domain elemente the fact that it is a city makes no
legal differences The Diggest problem in the deprivation of
other wuser's rights is the Jdeprivation of cther user's
rights to return flowe Generallys such a purchaser can
only remove the amount of water which his predecessor
consumedy as in this Brenpnen vae Jdopness Skalkaho Creeky case
heree If there was previously a3 50 percent return flow then
only 50 percent of the purchase right can be takene

In jpokane Ditch and Water Company ve Beatfys 1903, the City
of Helenpa was permitted to take its purchased water which
had been used out cf the watersined for placer mining out not
permitted to take its purchaseog agricultural water right out
of the watershed.

Creek ve Bozemans Gasser ve Noyds and ___ 2 ve City of
Helenas are to the same effecte LIrennen Yo JOness which was
previously discussedy 1is morz restrictive. The purchaser
would have to conform his taking of water to the pattern
established by his grantors® uses and purposese



Efficiency of use.

The 1973 Water Use Acty B89-892y continues the policy of the
repeal sections 85-803y only adding that ny change must have
the approval of the uvepartment of Natural Resources and
Consarvation. It is believed that the case law developed
und2r the prior code section remains applicable to the new
s2ction and 1 should have added that subparagraph which says
that there is a restriction with respect to sale for
inoustrial purposees This deals with developed watere. He
will talk about that nowe

Lease_or temporary transfer of water rignts. It is clear
that one may appropriate water for the purpose of delivering
it to others as in the case of the ditch companiesy
irrigation end conservation districtss and other service
oryanizations and assoCistionse ReCaMs £9-823 — 826 and

89-36Ty Dailey ve Tintinier and Sherlock ve Greavese

If one has an ordinary appropriations ordinary auricultural
or industrial appropriationy which is excaessive to its
current needsy he must have tne water in the stream for
other appropriators or return it to tne stream for theme
Just take as much as you ne2de ReleMe 89-705y Gallader _ve
McNultes Jucker ve Missoula Light and Railway Coe.+ Brennen
Ye JOnes.

Ir _nngggk_M;_QL&41_§ the court found that since it was
inconsistent for an agricultural appropriator to sell or
lecase watery which this one was doing by permitting the
residents of Radersburg to purchase water from ity the
appropriator had to become a public utilitys possibly under
the jurisdiction of the Public Service Commission and
required to continue servicing tne residents of Radersburge

For an explanation of the effect and interpretation of
ReCelle 89-822 - B26s consistent with tihe foregoingy sce Rock
Creek Ditch_and _Flume Company ve Millers 93 Monte 2439 [ppe
263-264y 1933. That deals with leas2 or temporary transfere.
The ¢ist of it is that you can be a public service
corporation or ossociation or even a public service
individual and appropriate water for the purpose of
distributing and sellinys but if you are appropriating it
for <he purpose of irrigating this acreage herey then that
is the purpose of your appropriation and if you don't need
it for thiss you have to l2ave it in the stream for other
pronlea

With raspect to the sale of a water rightes we just Jot
through discussing thate You could sell a water right under
our prior code principally by case law but also supported by
statutee You could simply sell your water righte.
Grdinarilys a water right goes with the land considered to
be appurtenant and if you sell your real property which is
irrigated tnen the water right ~ill automatically go with
tne deed without you saying Soe You can withhold it --
reserve it from the deed —— and sell the land without the
water in which <case if you aren't applying for some other
purposes I guess you become 3 "walking water right"s I hope
it's called an easement iN  Grosse It means that it is



personal to youe

Reps Scully: How do we ever reconcile that with the basic
philosophy that it is a beneficial wuse and a public
commodity?

Al _Stope: I suppose it results in a threat to subsequent
development on the stream tnat this person who has this
water right in grosss which means that he has no place to
use " it and the water is available for use by otherse If
others come in and develop their watery this person may buy
some Jland where he can now cnce again make use of the
watere. It seems to me that it is a rare situation that we
are talking about. We do have some cases in court tnat you
can have a water right in grosse. I can see some practicasl
purposes in permitting ite [ might plan to buy some land
downstream on Lolo Creek and have a water right upstream on
Lolo Creek and decide that sinc2 I have an early water right
upstreams to sell the land but reserve the water rignts and
then acquire this land downstream which has an infarior
water right and apply my superior water right to ity trying
to make allowance for what effect that wmight have on other
water usersSe

Repe Scully: what if you just take it from the positiony
thoughe that you've used it for beneficial use all these
yeers. and you are just offered a ton of money to sell ite
Could you sell it?

Al Stopne: That is consistent with making the highest and
best use of our waters because the reason you were offered a
ton of money to sell it is because someone else can make
greater and more aconomic use of the watere

Reps Scully: It appears to me to be in direct conflict with
the philosophy that the water is a priviledged use of a
public commodity rather than a private piece of ownershipes

Al __Stope: You are in ayreeuaent with Justice Calloway in
Allen_ve _Petrichy in 1969 Montana Reportses who said that he
thought that a person cught not be able to sell a water
richte It is public property aoand that if there is a sale
that should be considered an abandonment and the naw water
user should take out 4a new appropriations hHe did not so
holde He said that is not the Taw Hut the Legislature ougnt
to @nact thata

I don®t know whether you ought tu enact it or nota It may
he another one of those questions that is not worth tha
bothere '

Upspown_guest: The City of Townsend had that problzme for
years they had a water right they had purchased to serve the
city of Townsenae The State came along and said that Deep
Creek is not fit for human consumptions They went to wells
and they end up having this water right and no us=2 for ite
So they put it up for salee There is a fight over it now
that I am involved ine I+ for oney don't think they should
lose that valuable right without consultatione



Senator _Boylapn: You have the subdivisions nowy tooe Itve
bought water that'®s gone into where 1land has gone into
subdivision and so0 they have retained the water rightsy the
people that owned the lands and so they separated that from
the lande Tren I took it out of the creek and bought it and
made use of it on the land that I presently have.s I think
Lessley ruled down there that if you took these water rights
ang so divided them oown that it would be of no useful
PUrposSee It wouldn®'t flowe 5S¢ he said you couldn't
subdivide it down into tnat small a quantitye Therefores it
went back to the ditch company tor sale to somebody else.

Al _Stope: It would seem to me that if there are no special
provisions mades that since an airicultural water right s
appurtenant to the land that if the 1land is simply
subdivided and chopped into a hundred piecesy that each
person would be entitled as an zppurtenant to his 1/100 tc 1
% of the waters Judge Lessley Says no?

Senator 3gylap: It becomes that when yod 9o into that
divisions it no longer flows because of diversions etce

Al_Stone: There are solutions to thate We have an old
Hontana case where a guy was entitled to 1/3 interest in a
rzservoire a ditcn and a water righte The trouble was that
his pcint of diversion was several miles down the ditch
beyond where his 273 owner would divert watere The Montana
Supreme (ourt decreed that this 1/3 owner was entitled to
'10C% of tne water two days 3 weeke None Of it the rest of
the timees You could with these hundred owners in a
subdivision say that these ten people are entitled to water
every tenth day and thus qget enough head to irrigate or some
such physical solutions Lejallyy it seems to me that that
may be the law in Gallatin Countys but it doesn't sound to
me like it is a real good property lawe What would you say
Jack?

Bepe Romirez: I think there may bpDe a different law in
Gallatin County.

Senator Boylapn: GOf .courses this water was within a ditch
company with stock issueds Wwhich may be not appurtenant to
the ] ANnde

Repe _Scully: It seems to me that if you run back through
tne basic philosophies of water 1aw that the water is an
aqricultural right that is appurtenant to the land and it is
put - to the highest and most beneficial use in terms of what
the public eye and needs ares 4All of 3 sudden you break
those two and say that it is easy for you to sell your water
righte It is no 1longer appurtenant to the land or that
beneficial usees tHistorically we have treated ang limitea
people®'s water rights to a specific beneficial use at a
particular time and in & particular location and then turn
around and say qgo ahead and sell ite This doesn't seem to
square with tiee

Al lilgﬂg: The sale ‘cannot adversely affect other
appropriators on the streams other water userse and
consequentlys and what the purchsser gets is that which was



consumptively wused in most instances. He may have a use
which is more economically beneficial -- moro socially
justifiable ~— than tne prior usec.

Reps Scully: But there is no determination of thate

Al Stope: Wells there is determination in the market placee.

Sepator Boylan: 2ut you tak2 the city that®s got stored
water and now they want to bet into the decreed witere. The
want to buy one that is right next to Bozewan ani subdivide
ite They will take it out clear to the mouth of the canyon
NOoWe It is fluide Thereforey if they change the point of
diversions then we wouldn®t have the use of that fluid or
volume righte '

Repe Ramirez: I really thinks thou jhs that you come back to
the reason that in the survey that was run by the Department
of Natural Resourcess the only yuestion to which there was a
unaniinous answer was whether there ought to be a preference
systemes A hundred percent of thw people who answered that
questionnaire said there ougnt to bee I know there were
divergent interests. It wasn't stacked in that s2nsee
There were industrial peoples enviromentalistsy and everyone
elsee You get to the questiony I thinke of whether you want
economics to be the sole determinirng factor of who can own a
water right or to what use titat water is C€0ing to bt pute
Kaybe there should be some other guidelines or praeferences
or something that should enter into it

Al __Stone: Would you want to direct the Department of
Natural Resources as you have with respect to industrial
water Trights? You knoWwy we have this system of reservation
of water rightse Maybe that is an adequate answeér to the
economic determinisii faulte A Citys 3 State agencys can ask
for a reservation of water for future uses or for instream
in usese. Of coursee it won't take priority over prior
rightse

Reps Ramirez: By the same tokzny one of the problems that [
have with the resarvations rignt nowe is that once agjain we
didn't give the Boara of Natural Resources any directiony
any gquidelines or anything elscs The only stanadard is that
their decision in public intereste O(nce againy you have a
group of people actually making decision as to how thnis
water should be used in the future without any standards or
anything elsces

Al Stone: In that Sectioune 89-890y that de2ls with:
reservationss there might be a nreference with respect c©o
what water should be reserved for and the department snould
be more inclined to reserve it for municipal usee. Somebody
is going to nave to decide what ygyets preferencee

Reps_ _5cully: [t's amazing to me that in the pubtlic hearing

that we had last winters the agricultural people said that
there ought to be a preference system and they always place
agriculture as second or third and number one was municipal
Us€e I1*ve wondered thise If we werce to do that, implement
a priority system @&s suggested by Senator Lowe last timey



does that have any kind of effect in an interstate
situatione Does it give any authorization for say a city
like Minneapolise In the federal circles and looking at
Montana water laws and preference systems Montana recognizes
Ang Jives a priority to municipsl use above an agriculture
use. If we were to engage in an interstate compact, is it
possible that that can cause problemse

Al _stong: Mot so much in a8 compact proceduree Interstate
compacts universally have to b2 ratified unanimously by all
tne states involvede Assuming you have competent compact
negotiatorsy and ordinarily these have to be ratified by the
state legislatures I don®t think you are in particular
hazard thrcocugh the compact processe The problem with the
cocmpact process is that the states hate to compromise their
vit.l interests and it is awfully difficult for them to
agree on & compact that coes inything and there is usually
veto power put in tnat anything that directly affects an
affected state is subject to ttiat state®s vetoe. Aside from
tnaty you coulc get into interstate liticatione. There nave
been interstate casess In responding to that same question
with respect to an interstate casey yese The UeS5e Supreme
Court bhas not excluded any factors into considering the
allocation of watar between Colorado and XKXansas on the
Arkansas Kiver between Colorados wyoming and Nebraska on the
Platt and in Arizona ve Califurnias the UeSe Supreme Court
has considered everything and they certainly take into
consideration as one of manysy many factors the state®s own
evaluation of the  importance of particular uses of the
w3tere The Supreme Court has generally tended to protect
developed investments and users of water; it has not been so
consistently but in general it hase

Kansas we Colorado: The supremz Court said that depriving
Colorado of the development use of the Arkansas River would
be unfortunate because Colorado could make better use of the
water than scme of the existing uses in Kansase They were
ready to contemplate a reduction in activity in Kansas for
the benefit of Coloradoe That is a little untypical of the
‘Us S5e Supreme Court but as a consequencey Kansas was able to
actually expand its irrigation and because the use of
Colorado delayed tihhe flow and Kansas yot a better flow of
the Arkansas Rivere

Relationship Detween surface and Jroundwater
Al__Stone: Why don't you have the Department of Matural

Resources over there explain the physical interrelationship
between groundwater and surface water?

Lawrence _Siroky: Most western states eren®t familiar with
the water laws that deal witnh bpDoth surface water and

groundwater. In most cases they are recognizing one
affecting the othere. From a strictly =-- just taking the
physical situation -- normally vour groundwater level comes

down and mects your water level so that the flow in the
river is duey depending upcn th2 seasonsy of coursey, hoth
from the gourndwater inflow and the surface water runoff.
Streams we call influents there is groundwater going into
this stream. Strzams we call effluenty there is water going



out of the stream into the groundwater situatione It is
just 3an opposite situatione Your youndwater level will be
taking water from the streame An area near Missoula up near
the Hoerner—-Waldorf plants water comes into the stream from
the goundwater at that location and then down below Missoula
water comes out of the stream into the goundwaters So there
are two situations on the same stream within ten or fifteen
miles of each othere

The problem comes when the relationship comes into #offect
wien we have appropriators over here with wells in the
goundwater aquafers sometimes tnis aquafer may be called
unconfinede In that case there is no confining barrier. In
a case where it is confineds you may have your uravels and
soils with bedrock and claye. There may be a confined layer

underneath and water—bearing stratae There are - two
situations you run into there. One is an artisian
situatione It is either artisian flowing or not flowing.

There m3y be enough pressure water so that at some point the
water would rise to the natural levels They would call that
an artisian wellea It is an wunconfined situation in this
other situatione There is an appropriation of water at this

pointae The withdrawal from that well causing a draw down
effecty which could be predicted with various engineering
formulas and hypothesesy depending upon the gravel

characteristics and the size of the storage area and the
efficiency of the well. All affect this draow down heres
When you start drawing this well downs eventually instead of
this river now being receiving the groundwatery it will be
losing groundwater in this particular situationes This welly
even though it is for goundwater appropriationy affects
surface water rightse.

Another little problem we have run into in the department,
in fact we are involved in & case right now —— 3 challenge
casce We will say that this is an artisian situation but it
is not artisian flowinge There are several domestic wells
in this aguafere Then somebody plunks down an irrigation
welle In that case the water had been at this point
(illustrated on poard) when the well was put in and the
situation you se¢ northwestern Montana and northeastern
Montana is that they will put a tap here that runs out over
a small hill and put it into 2 tanke That way they don't
have to put in a windmill or anything like that. The draw
down caused by the irrijation well causes a drop in pressure
in the other wells. The way th2 law is now i5s that you are
not entitled to a particular levely, pressures or manner of
occurrence as loni: as you can reasonably exercise your
righte

Docs this man now have to move his pumpes he had just a
regular old suction pumpe The only way he can get
sufficient water now is with a submergable pump? He had a
pump in there before but now he can®t draw as deeply with
the suction pumpe You are limited to 20 foot withdrawals
because anything bigger than that turns the water to vapor
before you get it upe.

Those are the situations we ilave run into relating
groundwater hydrology with water lawe



Sen3tor Boylan: Then does the right in time have anything
to do with that?

Lawrence Siroky: It is still first in timey first in righty
and groundwater and surface water are related when you get
to this situatione So the man on the river is first in
rizhte etce The problem we get into is proving that there
really is a conpnection and that's where it gets into the
~enyineerssy the hyirologistse and the geolegist opinions and
interpretations in a courte

Al _Stope: In addition to his jnaving the first right in
timey as he just said a moment aqos priority of
appropriation does not include th: right to prevent chanyes
by later appropriators in the condition of water occurrences
such as the increase or decrease of stream flows or the
Towering of a watcr tables artisians pressure of water
levely if the prior appropriator could reasonably exercise
his water right uader cnangeda conditione 50 there isn't an

absolute prchibition that this Juy can't destroy this
person's means of taking the witere You cen't destroy his
water ringht but is is a question of deqgrees How much

interference this person can cause ot this persone This is
the law but the law hasn't set ferth tha parameters of how
you determine what is reascnabl? under the circumstances.

Lowrence Siroky: I hope this Cnalmer? case does set the
pirameterss because it is really difficult for us ¢to
administer the lawe There arce avout four or five wells that
have been affected. Whether they have been adversely
affoacted or not is a question of facte

Repe Scully: wWhat happens wnen you have a confined aquafer
thats not replenished in any way?

Lawrence Siroky: tventuallys various states have taken
“different policies on that and in this state I don't think
there is a policy yete In a cassc where you have a confined
or unconfined aquateresthe recharge to these aquafers may be
from precipitation and snow melt. In Pondera County in the
Teton area the aquafer there tnat 1 described is rechar ged
by the snow rielt and the rainfall in the immediate arcae
The recharge may be from an affluent river like the Clark
Fork that I describede Hhen you get to the situation where
there is more wator peinyg taken out of the aquafer than the
average annual rechardgey then eventually the artisian
pressure is going to reduce on, an artisian situations or the
croundwater level will decrease.

In Colorado they have taken the policy that they will allow
mining of the aquafer on a hundred year basis so that they
will issue permits until enough watar is allocated on that
aquafer that it will be dry in a hundred yearse They have
takon that policy on one particular aquafer that I know ofe.
The state of debraska has a similar policya.

Al __Stone: In HNew Mexico the Legislature has authorized the
State {ngineer to set such limitss It is not a state-wide
thingy and I know that in one particular aquafer they
decided that it would have either a forty or fifty year life



until it becomes economically drye That is a sufficient
langth of time for people to recover their investment. In
the meantime it will yet more and more expensive for them to
use it until eventually they are throughe

Lawrepce Siroky: It appears in our Statutey I thinks that
as long as the five criteria if it is applicables apply and
are satisfiedy we would have to 4ive the permit regardless
of whether the aquafer was confined or nota

Al _Stone: uUntil it was declarec a controlled groundwster
arede In the evant that goundwater withdrawals are in

excess of recharges or that excessive groundwater
withdrawals are very likely to occur in the near futurey
because of consistent ana significant increases in
withdrawals from within the «groundwater areas or that
signi ficant disputes regarding priority of rights or

priority of type of wuse arz in proyress within the
groundwater areay then the department can hold hearings and
declare a controlled groundwater area at which time no
further permits will be issued und if it is to be drawn down
they can order & lessening of the withdrawal in order of
prioritye

Lawrence 3jroky: UCo you think we could deny permit for
those reasons?

Al__Stopne: 1 think you would have to control jroundwater
arede :

Sepator  Turnage: How do you estaplish a controlled
groundwater area? :

Al__Stone: Through this process in the codes -— hegarin; and
3 declaration that it is a groundwater area.

Senator.  Turnage: To what deuree to certainty can you
determine the parameters and the aquafers?

Lawrence Siroky: It takes a lot ot studye The Ue Se
Geological Survey has done mosty if not ally such studies in

the state and not very many of them have been done. It
takes a long time and many y<¢ars of record to find cut what
these characteristics ares I firmly believe that if we are
going to administer groundwater rightss we need to know more
about the aquafer characteristicse.

Al ___Stope: A person may appropriate yroundwater in o
controlled area only by applyin; for and receiving a permit
from the department in accordance with the Montana wWater Use
Acta In otherwordsy you apply for permit just like you do
for a stream or anything elsee The department may not grant
a permit if the withdrawal would pe beyond the capacity of
the aquafer or aquafers in the groundwater arca to yield
groundwater withiii a rzasonable or feasible pumping lifty in
case of pumping developmenty or within a reasonable or
feasible reduction of pressure in cases of artisian
developmente.

I think that the daepartment is certainly constrained once it



is a controlled area it seems that there is already enough
trcuble theree :
Serator __Boylan: You®re issuing permits lots of times
without having made these studies now aren't you?

Lawrence Siroky: That is right. The 13w requires it for an
appropriation over 15 c¢fs that there be clear and convincing
evidenc:2 that water is availaple and that existing water
rights will not be adversely affectede Unly in those cases
would we need 2 studye In the other cases, if there is no
evidence shown by eitner side of an adverse effect and it is
shown that there is water available for appropriations the
hearing officer takes the evidence that is presentede That
is sometimes the sorry part of ite There should be more
evidence prasented,.

Al_5Stope: Uutsice of a controllad groundwater area there §is
no constraint upon =& person drilling and commencing to
appropriate froundwatere It is just that after he completes
his wall within sixty days he is supposed to file a notice
of completion and his date of pricrity dates from the filing
of notice of completion if it is a small well with a
capacity of less than a hundred gallons per minut:ze

Sepnotor BSoylapn: Aow may controlled groundwater areas do we
have now?

Lawrenge sSirpky: There is only one controlled area and that
is in the southy =xtreme east part of the statee. In that
situation an oil company came in and they were pumping water
into the cil wellse

Al__Stone: Sometning that this committee cught to look into
is some of the lack of coordinaticn between the old sections
~in the groundwater codes that would be Title 389y Chapter 29
How thcse scctions coordinate with the 1973 WKater Use Act
which is CLhapter 8 of Title 8%.0ne of the things that I have
in mind is that th2 gounawater code as in 2916 provides for
an administrative finding of prioritiese. That is really
your adjudicaton statute with respect to the groundwater
code and it provides a procedur2 whereby the department can
ascartain the priority date ana the quantity of groundwater
that a person is entitled to havee In effect it ignores the
fact that there is an interrelationship between Jroundwater
and surface waters as we have just been tolde and simply
says that we are jJoing to find the priorities of
groundwatere [If you will recollecty the 1973 water act also
provides a general adjudication of water rightss including
groundwater rightss surtace and groundwater rightssand so
with respect to groundwaters there are two Separate means of
getting an adjudication of your watar righte One is through
szcrion 2916 of Title 89y that is the grcundwater code and
will determine e2xclusively groundwater richts; the other s
the 1Jeneral adjucication under the Water Use Acte They
conflicte fhe Water Use sct Will include groundwadter rights
and the groundwater code will note The «¢roundwater codey
29169 subparzagraph (2)s provides for including surface water
people 3as parties but [ think it is meaninglesse It says:



"Hereafter in 4 hearinyg for the ascertainment 3ng
finding of priorities invoiving rights to the use of

groundwatersy all appropriators of groundwater or
surface water in a particular controlled area or
suparea shall be included as parties and notified in

the manner provided in 291%e"

The next code section is 2917. It descripes the scope of
the administrative hearinge There it deals exclusively with
finding the priority of rights and the quantity of
groundwater to which each appropriator who is a party and
is entitlede. Your surface water appropriatorss to the
extent that they are included as partiesy ar2 really
included as party spectators ana not participantse They are
not 4Joing to determine their rights under the jroundwater
codees It sceems to me tnat that section ought to be repealed
or replaced with a section stating that the determination of
groundwater rights will be conducted under 89-870-879 of the
1973 wWater Use Act.

Another area”®” of possible conflictey I think, is in
administration of groundwater. In 2932 we have provided for
goundwater supervisors and the department may appoint one or
mor= qroundwater supervisors for each designated control
area and may appoint one or more supervisors at largee. They
are under the direction of the Department of HRatural
Rasourcese Yety in the 1973 wWater Use Acty we declare that
the district courts shall administer the adjudications and
the distribution of water unger the aajudicatiocons of the
Water Use ACte Suy where you hive 3 determination under the
groundwater codes you have got the supervisors under the
department and where you have a determination eitner
previously under the prior to 1973 law or wunder the 1373
Water Use Act you have the district court in Chiarue of the
SUPErvisione It is easier orobably to amend the old
groundwater code and puyt them 111 under the district courte.
You don't need two different sets of supervisorse In facty
they could conflicte

Lawrenca _Siroky: wWhat about the appointment of supervisors
and the determination cf rights for a controlled roundwataer
area before s general determination is done?

Al _Stopne: If it is a controlled roundwater areas as we nNow
standy you wWwould have groundwater supervisors under the
Department of Nztural REsourcess Since there has baen no
adjudications either pro or subsequent to 1973. I welijeve
that Chapter 10 of Title 89 continues to apply just as it
did befores whenever ther was so-called adjudicated str:am
or there bhad been a significant adjudication in a stream
areay under 89-815y an appropriator could ask the district
judye to appoint a water commissionaer to distribute the
water and naone of that has been repealeds There has bzen
sons: editorial changes in 89-1001 hut it is essentially the
samze S0 you still have water commissioners distributing
water out of the (Gallatin or the various streanse It seems
to me that with the effort of tne 1973 Hater Use Act to
integrate surface water and ,roundwaters which I think it
does very well until it is lousea wup in Chapter 29y you
could have your water comsissioners controlling your



goundwater area 2as well as the surface water areas

Reps_Scully: Senator Turnaje would like some of the
highl ignts of the Acte

Al __iStione: Let's start out witin the major features of the
acte I quess to me there are only twoe The first major
feature to appear in the act is the on2 which you are so
very mucih concerned withy and that is that it provides for
final determination of existin, water rijhts as of the date
ot the adjudications That is what s happening on the
Powdar Rivere it provides for looking into all manner cof
dara which will assist the department in trying to get tne
information necessary to report to the district judges and
it provides for due processy service by publication to
people that you can't find out abouts S2rvice by certified
mail for people when you can =~scertsin their pames and
whereaboutssy and it provides for the department to file a
report With the district judge and what that reporty called
a petitiones should saye Then the district judge issues a
preliminary decree and people wino don't like anything in
that have an opportunity for & nearing and that is where
ttiere is really joing to be the overwhelinings massivey
multipartys multi-issue lawsuite Ultimatelyy that results
in the final decree¢ naming everybody who has a water right
in the area -- surface or jroundwater -- although you can
appeal the decrees either upon appeal and the decision
theres or the decree itself is finale There are no other
rights in tne sources That is final decreee The code is
quite emphatice "The final decree and each existing right
determination is final ana conclusive as to all existing
ricgnts in tne source or area under cconsideratione After the
final decree there shall be no existing rights to water in
the area or source under considaration except as stated in
the decreee" Either you are in the decree or you've got no
rigits You can get a future right -— you can ask for a
p2rmit to a2ppropriate water ~— but nobody hds any past
rignte

Senator JTurang€: How about pensztrating the decree on change
cf circumstance in the future? In other words the decree is
finale Then years down the roadl things have changeds What
happirns  then? Somebody comes in and wants to make an
appropriatione

Al_Stone: Anybody can ask for an appropriation after the
decreze That gets to the other principle feature of the
1973Water Use Act ang that is tnat henceforth there is only
one means of acquiring a water right in the future in
Montana and that is by permit from the Department of Natural
fesourcese There is a minor exception to that and that is
that in  an uncontrolled arouasawater area for wells with a
capacity of less than 130 gallons per minute you can o
gshead and drill the well without anybody's permission but
then you must file a notice of completion within sixty days
and your water rijht dates from thate Aside from that minor
exceptiony there is only one way of acquiring a water right
in tn2 furure ana that is by application for a permite That
is true witn respect to the Zitterroot River ana it will be
true ifter the final adjudication of the Powder Rivere



-

Reps Ramirez: Everything on the Powder River affects people
downstream on the Yellowstone because the Powder Kiver runs
into the Yellowstorics So if you adjudicate the Powder
Rivere what happens when you are adjudicating the rainstream
of the Yellowstone? How can you dovetail all these things
together os that the whole state knows exactly where it
stands?

Al _Stone: Hopefully some of these things are goina to be so
geoqgraphically distant from one another that you are not
going to have a reculate a tributary of the Big Hole <River
in order to affect rights on tne Musselshell. I think for
the most part that is true but you are correct logically
that any big watershed is an interrelated thing and you
coula reach a situation where you might have 3n earlier
rignt downstream on the Yellowstone which is entitled to
water before somebody on the Powder fiveres 1 guess I  think
that the Legislature should enact something in the nature of
Wbitcomb _ve_ _Murphye You take these various decrees and to
the extent hydraulically necessarys people have their rights
according to priority regardless of whether they are in the
same? adjudication or note That iss that person you are
referring to downstream on the Yellowstone would nave a
right to enjoin an inferior appropriator on the Powder if it
was necessary for that tc occur for him to get this watere.
I don't know the extent to which this i5 mostly theoreticeal
and academice It certainly is a legal possibilitye

Repe . _Ramijrez: What worrivs me is that [ chink the
department of Natural REscurces has incicated that they were
actually going to go in smaller areas then say the whole
Powdere Are they going to actually dovetail them all
together?

Lawrence Siroky: The attempt ts tc have one decree for the
entire Powder River Basiny su that these packayes -~
hearindy distributiony etce —— that this package will ¢be
large enough to wnrk wWithe

Al __Stone: There is goinyg to be a big problem in

administration as you are r=cognizinge A person with
perhaps a3 high priority on a tributary is not gettinu
sufficient watery he may need to 2njoin the most inferior

right which affects hime It may not bDe on that tributarye
It may be on some other tributary —-- but the most inferior
tributary that affects Nifte Wwe are goinag to have
centralized records and it seems to me that it is not Joing
to be so difficult after the aijudications are completed to
find out who has the most infericr right which affects this
particular persone

Beps _Ramirez: In other worass the person who has an
adjudicated righty let®s say in the Powder Rivery 3and he has
got & 1963 right and he's got a fairly inferior rights a lot
of people have them; but he thinks that as saon as ths 1962
rijhts on the Powder River are sastisfied that ne comes next.
He might not come next if his right affects a 1393 rignt on
some other tributarye His adjudication is not really going
to protect him comnpletelye.



Al _Stopne: It will protect him against any further attack on
his priority or his quantity of watere That is a lot of
protection and a Yot of certaintys He never was sure that
he was going to jet water in a particular year because that
depends upon the clouds and the rainfall, Now you have
added one more uncertainty for him which is a legal theory
that it is possible that ther@2 is water in the Powder but
someone ¢lse has a better right to it on the mainstream of
the Yellowstone. There is certainly going to be a delicate
problem for the Legislature to consider and that is whether
you can integrate decrees where the parties were not parties
in the same piece of litigations the problem of the HMcKniyht
casze I would think under the police power of the state and
the difficulty of water administrations that you probably
could get by with legislation integrating the decree where
the dJdepartment aoes through publication and takes all its
data and so forthe and you have a conclusive determination
of priority and quantitye You could integrate them.

Reps Aenirez: Theoreticallyy to end up with the best system
possibles you would want 2 decree on each major drainagae

Al _Stope: I think S0 Som2 of them you might need more
thar one decrees It would be nicer if you have one decree
per major ‘tributarye If you peramit one decree par drainage
and as a drainage the whole Yellowstone Basing that would be
nicey hut that is far too cumbersome and complicatade

Repas Ramirez: where do you drau« the line?

Al _Stone: I  think 'you draw the line right wihere the
Legislature drew ity and that is the department may select
ana specify areas or sources snhere the need for
determination of existing rijhts is most urgent and first
bagin proceedings under this act to determine the existing

rights in those 4areas oOf SOUTCESe i don't think the
Legislature shouli try to make that decisione I think it is
a gooc¢ place to place it —— jn the outfit that is going to

have to do the adjudications The Department has to say that
tihwy are Joing to do the Powder and net our experience
theres They may find it anful and when they do the next one
they will split it up or take Mmoraze

Ther« is th: adjuadication process and the complicationse
Thon the act provides for the permit system for
appropriating watnr rightse That starts with 659-880. A
person files an application for permit and the department
publishes notice of the application and people can object
that if you allow this appropriation it is going to damage
me of cause Some IiNnjurye. If it seems substantial the
department can hold a hearing and ultimately take action and
approve or disapprove or modify the application and issue a
permit in such form as won't harm other peoplees It has tc
take into consideration six specific thingse In 89-885,
none of which refer to the public interest but only whether
they are doing to Unappropriate water, oOthers won't be
adversaly affectedy means of divarsion are adecuatey it is a
beneficial usey it will not interfere unreasonably with
otherses or with the reserved rightsy and it isn*t for 15 cfs
or morees If it is for 15 cfs or mcres you must prove by



clear and convincing evidence that the rights of a prior
appropriator will not be adversely affectedse That is a
Tittle bit redundanty because if the rights of other
appropriators are to be adversely affectedy it is already
stated. '

denatar _Turnage: Under criterion two you don't have to have
any evidence that they are adversely affected except
sub jective feare But it you want to grab a little more
water you have to have clear and convincing proof.

Al Stopne: I don't think that subparagrapih (6) improves it
at all but don't really care one way or the other very
stronglye '

Lawrence Jiroky: There is an amendment to (1) there this
last legislature clarifies that there has to be appropriated
waters at the time that the water is requested to the extent
that the application has been applied fore That's one of
theme It does limit when a permnit can be issued if the
water ins't available there at all timese

Al _Stope: It seems like if there is water there at times
that is available for appropriations if a person could make
use of ity that a permit should be issued for using that
wWater at times when it is availables I was unaware of that
1977 chanjea

Those are the two principal features of the act to mey Gene.
There are a lot of other aspects to the ascte It starts off
with definitions and the powers 2nd duties of the department
and board and I will get into that determination and
appropriationse.

Sepator Galt: Will you stop when we get to reservations?

Al__Stone: Welly, we are just ahout therees 89-8390 provides
for the reservation of the watere.

Senstor_Boylan: +We get to talking about adgjudication and
all and now we coire alongy and tnis was a big hanqup in the
last sessions what is a resarvation of water? Is it

adjudication? Do you reserve a benzficial use?

Al _Stone: The 1973 Water Use ACt treats a reservation as an
appropriationes Its definition of appropriate means to
diverty impound or withdraws incluging stock waters quantity
of water or in the case of a public acency to resarve water
in accordance with section 89-490s It is an appropriation
of sortse but it doesn®'t requirey d4s you point outy the
immadiate application of water te the beneficial usees The
researvation itself imay be a beneficial usey as is claimed by
Fish and Game for exampley or it way be a reservation for
future wuse and as you've seen in publications in the papers
I thinks the Department of iatural Resources says that the
City of Billingse the City fo Columbus and so forthy hive
applied for reservation of so many cubic feet per second or
acre feet per year or both and that is not for present use.
On the other hand a2 city ought not to be limited to a water
right to what it is presently usinge A city ought to be



able to obtain a water right for something in excess of what
it is using rignt now so as to provide for future growth
unless vyou can demonstrate that a city has no hope for
future growthe That certainly is one of the purposes for
reservation and the department is yoing to have to decide
how far ahead can a3 city looke The statute doesn't tell the
department and the city will ask for an enormous amount of
watery say that it is going to apply it to beneficial use
sometime Wwithin the next hundred years to two hundred yearse
or something like thate The depertment is 3Joing to have to
lock at those and look at the various competing requests for
raservations and develop some sort of rule of thumbe

Sepator _boylan: wWouldn't priorities come in here?

Al ___Stane: Hell, they do come within the system of
" prioritiese The reservation has a priority date as of the
time the department yrants the reservatione Unlike an
ordinAary appropriation where you relate back to when you
apply for appropriation the reservation will be effective as
of the time they grant you the reservation so that there
will be -— and of course it does not supercede precading
prioritiese It is just added on top and then there would pe
a heirarchy of reservations according to priority of datee.
Is that wnat you were referring to?

‘Sepator Poylan: But say somebody comes along now and makes
a reservation and maybe they set the ditch dug and finally
get the water out and somebody is still sitting here saying
that they are going to nez2d the water for future use and
have made & reservation but they haven't put it to use. and
the ditch company hase

Al Stone: If the reservation precedes the ditch companys it
has a higher priorityy then the ditch company took its right
sub ject to the resaervation of water by the City of 8illingse

Scnator__Boylan: But if they both made the reservation the
same day but one put it to use before the other one?

Al_Stopne: Putting the water to the use doesn't appear to me
to bte incorporated within the reservation idea of the codee.
Your priority date is the date you were granted the
reservation and not the date you put it to beneficial uses
Also they can review reservationse Every ten years they
have toe

There aren®'t a qroup of criteria to quide the department in
how muche I think the department is going to have to get
somz kind of rule of thumby maybe Dy regulation that a
municipality can look 35 years aneade I'm not going to tell
the department what they are joing to dos I am just using
hypotheticallys that you can plan so far ahead and you have
to have a hiqgh degree of proof of the likelihood that you
are going to necd @ given amount of water by the end of that
periode The department shouldy if they don*t come wup with
very persuasive proofs either deny the reservation or cut
the reservation down to what it appears to the department to
be a reasonable amournte The department does have the
authority for thate They certainly can't just grant all of



the reservdations that dare beiny requested LzCause fthe
Yellowstone River coesn't have that much watere.

Sepator _Boylan: Whet about downstreame Are they going to
take out @ reservation? If they haven't made use of it then
how much is that going to affect downstream interstate
appropriatorse?

Al__Stone: If we get into interstate litigations the fact
that it hasn®'t been put to use will be one of the factors
tnat will be considered. Such a3 case is in the original
jurisdiction of UesSe Supreme Courte It wouldn®t start out
in district court in Billings or anything like thate It
starts in the UeSes Supreme Courte The United States has to
give consent to be joined beciuse the United States would be
affected in this suit and there have been cases ~hen the Ue
Se has refused to join in the suit so the parties have been
kicked oute

Colorados New Mexicos and Texas all rely upon the Rio bLrande
River which arises in the San Luis Valley in Colorado and
flows down through Sasnata Fe and Albuguergue and Elephant
Butte Reservoir and then at the border betwecen Texas and New
Mexico for a long wayse They did enter into a three-state
compact which they allocated th: water of the Rio Grande.
The Colorado appropriators being upstream at least had a
physical advantage. They just went ahead and took the
water that they wanted and far exceeded what had been
allocated to them in the interstate compacts New MexiCo was
also in violation at timese Texas brought an action ag.inst
then in the UeSe Supreme Court and Colorado and ‘'lew Mexico
plteaded that since tnere were Pueblo Indian rights involved
and the United States represented the Indiansy that there
was a non—joiner of a necessiry partys the United Statesy
and that you couldn®'t settla the action. So they asked for
dismissal and the United States refused to enter the case so
the UeSe Supreme Court kicked them oute In <ffecty if the
United States doesn't cooperatey why texas can't get —— what
do we dos have wars or do we settle these things in cCourt?
Since thens New Mexico has cooperated and Mew Mexico and
Texas brought another suit which was tiledy I believe, in
1967 and the UeS5es did consent to join that suite The
parties entered into a stipulation to suspend action in the
CaS5Ce Thet was probably in 1972. I could be quite a ways
of f on those dates. I wrote the Attorney General of Texas
this spring to find out whait has happened in the caso
because tnere is no further record 2and he sdys that tney
entered  into an  amicable oyreement with Colorado that
Colorado would adhnere to the intourstate compact and also use
l2ss then they are entitled to until they have paid back the
overdrafts which they have agreed to that they will Dbriny
them back into the UaSe Superem= Courte

We could have interstate liti ation on the Missouri by any
of the downstream states on the 4isscuri saying that rontana
is now commencing to use —— I don*'t see how they would
complain about weter we're not using when it is simply
reserved for future use in Montanae They'd have no reason
tOo sue UuSe They are getting their waters. The law of
gravity is supplanting the law of w3atere. Then we commence



to use water by irrigation districts who have reserved the
water and Dby municipalities wnose wuse is not awfully
consumptive usually so it miynt not be too troublesome. So
ther: is less water downstream tor the various purposes of
downstream estatese Yesy we could be hauled into the UeSe
Supreme Court and a factor would pe that Montana hasn't
needi:d the water; it's been relied upon by Missouri or
Kansas or some downstresm state for industrial development
and vast irrigation of valuable fields for food and all
those things we huive taken into considzration in  decidiny
whet sort of allocation of the #issouri River would b=
approoriate. It is almost a4 problem of economic and social
planning by the Uabe Supreme Lourte

Then we have priorities and you don't qget a priority through
the condition of water cccurrencees So they can lower your
witer table if you can still et water reasonaiblye You can
exchanrn2 watére You Can turn water into a channel and take
it out further downe We have already discussed changes in
appropriation rights and transters in appropriations riants
and abandonment in appropristion rijhts and supervision of
wat2r  distributione That is kina of an important sections
89-;19‘3.

"The district court shill supervise all water
commissionerse”

That really incorporates by reference our old Title 89,
Chapter 10« I think we can continue on just the way we've
be2en doin, tnate Lubdivision 2 of 4896 providesy and I think
the intent of this is to replace 89-315¢ a means for
individual appropriators to dray one another into court
without making a Jreat big adjucdication of ite You can just
have two people suing each othaer or 5 pecple suing each
othnre It doesn't have to be a great big Powder River
ad judicatione You do nave *to notify the Department of
Natural Resources wants to nake a big deal of it 4 it s
their option to take overy send out the certified mail and
go through all thate but I think it is designed not for that
purpose althougn it can be used for thate It is designed to
enable people to have their smail lawsuits and not get into
a great bic¢ cas2e

Sepator__Galt: So the ODepartiment is the only one with the
authority to adjudicate a stream?

Al Stone: Yese

Senator  Galt: I know an attorney who feels that is
unconstitutionale

A)__Stope: He's got an awfully lot of precedent to fight
against in wyomings New Mexicos Arizonae Californias Texase
and Nebraskae

sepator _Galt: There are two people arguing ona small stream
in Wheatland Countye. Une of the land owners lives in Texas
anc h2 hired an attorney to get this matter resolved and get
the stream adjudicateds Helly Jim Hoore was the attorney
and he evidently called the Departimant of Natural Resources



and they said no ways they diagn't want anything to do  with
ite

Al Stone: You are using adjudication in two different wayse
The department way of adjudicating a stream meanss in
ef fecty a2 quiet title actiony which is finally going to
settle everybody's rights on the streams. That's what the
Department means 0y adjudicationes What we are talking about
is simply a judgement which is an adjudication of water
rights between twoy threeees

Sepator Galt: They wantes to et the whole stream ine

Al _Stopne: If they get everybody ins and if everybody will
admit in their pleadings that tnese are all of the rights
which they claimy they will in aoffect accomplish the
purpose of an adjudication so far as that stream is
concernede It won't settle their rights because it will
only be primag facie evidence when the depsrtment comes in 25
years from now to adjudicate tnat along with the other
little tributaries.,

Sepator Galt: If vyou can't (et them to all come in an
ad judicates just the twos the department won't say to go
ahead and adjudicatee You've ot two felluws and they Jo to
court and get their little problem solvede J3duts if there
are ten water righters they might be going into court every
yeare

Al __Stope: That's the way we've always dene it in this
statee ’

Sepator Galt: wWhy not adjudicate the stream?
Senatar_Turnage: We haven't got the time or the moneye.
Al _Staope: That's it right therce.

Repe_2dcully: If the farmers and ranchers want to pay 4
nominal fee to put it in therceee ‘

Senatar__Galt: Maybe all of them don't want to ndave the
adjudication.

Al _Stgne: Just a nominal fee like a thousand dollars! I
think that 89-896 is an essential provision in the code
bacause it does permit this piecemeal adjudication wher2 you
are not «qetting that final carved-in-stope adjudication
which the department conducts 1n its major adjudications
under 89-370 to 279

It is broad encugh so that the uaistrict court from which
relief s sought may grant such injunctive or other relief
which is necessary and appropriate to preserve property
rights or the status quo and so onhe The code prohibits
wastee

Waste is a subject for discussion in itself because it is
related to what is a beneficial usea Ther2 is a fine
eccnomic line to be drawn betwe:zn whether the withdrawal of



water is wastefule As an examples in some areas it may be
thet it is now wasteful not to put in sprinkler irrigatione
Y2ty that certainly would have been a beneficial use in the
past; that ise ditch irrigation would have been a beneficial
use in the past; thot ise ditch irrigation would have been a
beneficial uses [t still isy but there may come 2 time that
the need four efficiency in water use will result in what is
now a beneficial use hecoming 3 wasteful used

Repe_PRoth: nAhat atout this legal assistance here on 89-899,
NOe Ze

Al__Stone: HNoe 2?2 MIf an aupropriator who is A citizen of
Montana becomes involved in  a controversy to which any
agency of the Faederal Goverpnment or another state is a
partys the Department may in its discretion intervene as a
party or provide necessdary l=2gal assistance to the citizen
of Mcntanae" ‘

Lepe _Rotn: That takes care of the uepartment but it doesn®t
take care of us as individualse

Al_Stopne: I can only think of one case in which "ontana had
private litigation thdt was interstate and that was on Piney
and Sage Creeke The case is Loyning.  Ye _Rapnkine Tha
oriijtnal  suit was brought intg Federal courts and that case
was Morris vs Bean and it went all the way to the UeSe.
Suprema Courty in which the HWyoming appropriator was
consiideresd to have the prior apgropriationy prior in time to
the Montana apprapristore

At any ratey the Federal court did adjudicate according to
prioritiesy just plain dates of appropriations with respect
to this Montana and Wyoming appropriatione. Then the
downstream appropriator movea u3 onto the smaller tributary
to conmence to taxe water and the Montana court held that
the two streams were not tributarys one to the others and
therefores the priorities established in the Federal decree
gidn't apply because the streams as 3 matter of fact were
not tributarye Tnat was just urivate litigation and the
parties had their own counsal  and it was interstate
litigation. '

The saction you reter to B9-899(1l)ese

Reps_ Roth:s It seems to me that they have nothing to worry
about and w2 have to carry tnhe burden of protecting our own
water rights. It seems like it's unfaire It doesn't matter
how @much litigation tftiey g¢go into they will get it taken
care ofe Eut we will have to stand the burden of ourse

Al _Stope: It certainly is not en wunusual thiny for the
individual who is trying to protect his right to pay for
that protectione

Repe Roth: Yesy but on the other handy so much more
protectione They can go to any lengthsy according to this;
any «ind of legal assistance they need then can aCcquiree AN
ordinary person could't afford that kind of legal assistance
so they hav2 én unfair aaventaye. Maybe that is normal but



it isn't righte

Al _Stone: That is one of the problems that our legal system
has been facinge Frequently justice can't he done because
of the disparity in economic resources of the adversarye

Rep. Roth: If that is trues then the department will have
advantagee.

Al___Stone: The department doesn't have any particular
advantage heree. Whenever the department is in litigation it
has attorneyss yeses This one only says that when a cjitizen
of Montana becomes involved against another state or agencyy
it must be a federal agency or agency of another states

Senator _Turnage<: I think that the problem is that
subparagraph (2) wasn't concerning yous, I don't know how
many parties the defendant will be in the adjudicatione The
role of the state will be interestinge Are we yoing te take
an adversay position ageinst all of the defendants? [ was
just trying to envision how this trial is noing to worke

We have 50 people and tney are 411 partiese The state of
Montana is the plaintiffe. Thay are going to sue all of
these people and the complaint will say that all of the
people reportdely have a water righte Come over and

establish your right or we will declare that you haven't ot
anye

I['*m talking about thne duty of the departm:nt to adjudicate
or to favor the adjudication of all of these rightse Is the
department going to take an adversary role against all of
them?

Al_Stone: I think the judge is joing to demand that the
department brief and support its recommendations. To sone
extent the department will probably disagree with some of
tihemt and will probably agree with som2 of theme

Repe Ramirez: If've always thoujnt that the department woulgd
come in and say what they think each party hass At that
peint the burden is going to shift to the individual to show
that he has more than what the department has allocatede.
How much of an adversary position that's going to put the
department iny I don®t knowe I would think that the
department would try to defend what its data has showne

Lavirence  Sirgky: Accoraging to the Water Act you have a
preliminary hearinge

Al _5Stone: The act describes this as a hearing on objoections
that such a hearing is Joinj to amount to a full scaley
complicated trialy I thinke

Sepator Turnage: Do you anticipate that this is joing to pe
a jury trial?

Al Stopne: I look upon this as an equitable proceeding and
there is no constitutional right to a3 jury in an =eaguity



proceadinga It is going to result in a decreees You
drscribe it as a3 decree rather than a judygemente [ think it
would complicate it that much more if it were to be a jury
triile -

Rzpe fRoth: Can tney demand A jury triel?
Al _Stone: I don't think sce wWnat do you thinks Jack?

Eepe _Ramjrez: I don't think it is & casce where there is a
Jury triale This has to be in the nature of an equitable
actione It can't be anything but thate I do agree also
that it wouldn*t hurt to say scmething here, It just
wouladn't work to nave a jurye

£l _Stones it might be an amendaent you want to recommends

Laprepce Siroky: HNormally our procedure in the Powder is to
40 out an collect the point of adiversions the place of use,
etce The next thing to do is go talk to the claimante You
are  not Joing to find the dat: cf first use by looking; you
find out by telkin; to theme we've gJot dates and aerial
photos helping place that date. A lot of times the facts of
the <ase pretty wuch agree with what we finds. If there are
some errorss they are human errorse The readl dispute cComes
into your legal questionsy guestcions of due diligencey dates
of first usey dates of priority with the posting of npotice
and 50 one The Department of satural Rascurces is agoing to
arcue what due diligence ise bDur recommendation will be
point of diversions place of use and so ons and then wse will
take maybe a policy which would be set eventually by the
judies

sepngtor  _Turnage: Maybe we  sught to consider in our
amendments any of the procedural hangups that we can avoid
such as aquity and the role of the department.

Mayb«¢  the department®s position ougnt to be that they will
Le required to bring forth the factual backgrounde

Al_Stopnee: Geney I wonder whether we should copy the UeSe
Supreme Court in an interstate adjudication where Nebraska
sues Hyomings It qgoes to the U. S. Supreme Courts the Ue S
Supreme Court appoints a specia2l mastere In this case it
would be the Oepartment of Nitural Resourcess apparentlye.
That's what we have here. The Uupartment files to have a
determination and jet an orouer to notify everybody and then
the judqe says to yo aheads The department can make its
report the same way a speciil master doces to the Supreme
Courty 2 complete report with recommendationss actually a
draftad decree, hen the UeSe Supreme Court asks for briefs
and oral argument. Then they say you haven®t covered some
of these things well enough ang so we will rebrief this area
andg  have more oral arqument on this Areadas Those are

multi-faceted suitse The Oepartment coulds I thinks step
out of it after rendering its complete reporty
recommendationss tind  proposned decree to the courts get out

and let the court rovide the people with their day in court
ana it can have as many days in court as it wants.



senator TJurnage: Tne taking of testmony and the factual
evidence would e taken et the master®s hearinge Then the
raport would be submitted and tie court would hear the 1legal
argument e

Al _Stope: 1 think that scome consideration should be given
to having the depsrtment take the facts and make the report
and have the arguments before the district courta

Sepstor Turnsge: That snould bpe discussed anyweye John
dacesntt like that jdeae 1 think 1 know whye
Administratively l.wyers don't feel as confidente

Sznator_Boylan: I dJon't think the property owner either
feels that an agency of government is strong enough in his
property rihte

Senator Turuege: I think it shoulu be giscussed and maybe
the only practical way you can et adjudicationse First of
alley the denartment will come out with it's recommendations
or it will have recommm2ndations probatly before the hearing
or it will have what it thinks ought to be recommendede
There nigjht be a tendency for them to defind their
preconceived NOtionsSe

Riepe__Scully: Not only thaty but it seems to me that the
department is goino to be in a different position in terms
of state policys. The executive branch of the government is
definitely going to have an interest in every adjudicationy
be it the Department of Healths N3tural Resourcess Water
Qualitys Fish and Games etce It seams to me that once you
are doing that you are &llowinj the executive branch of the
governma2nt toc make 3 ruling in something that they have an
inhertnt interest ine.

Sepator _Turnage: There was an amendment introduced about
four years ago and the department had some proposal about
administrative adjudicationse Does anybody remember that?
It didn't passe

Gordon McOmber: That particular situation was brought up in
som? disputes in Pondera Coulees They didn*'t want to go
throuagh a full-blown adjudications They just wianted
somebiody to come out there and determine the facts and they
would 3ccept them when we found tneme They would abide by
that until a final determination is dones It doesn't look
like the Cdepartment has any authority to administratively
determine water rightss so there was a bill introduced to do
thate

Al_Stonge: If course the department could intervene in one
of these small suits simply 4s a party without it being a
full-olown massive adjudicatione You might get the services
of the department in that waye

Senator JTurpage: That's what is contemplated in here nowe
isn't it?

Al _Stope: Yesy it says SOe



Senator  Turnage: Of course 1 can understand the
department®s reluctance, We ought to consider the
procedural aspects of this thin je

Repe 3Scully: Any other comments or questions?

Reps Romirez: This is off the subject of adjudications
This is back on reservations agisine Jn 89-8690(6)s the board
has the right to extends revokes or modify the reservations
under certain circumstancess [ would just like to know what
your understanding of what the jpower of the Board of Natural
Resources would e to someday in the future after they nave
granted a reservation to modify thate

Al Stone: I don't have any better wsay of knowing what they
are Joing to wuse as their criterion than you doe. Thoy
obviously have the power to ext2nds revoke or modifye I
quess they have to look to see whether their city is growinu
the w3y they anticipated and claimed that it would or the
ayuatic life seems to be suffering under the reservation as
it exists or thrivinge I don't know what they are going to
look at in a particular case,

Rzpe Ramirez: Do you agree thet these couldn*t be modified
just because one wuse might look vetter at thet time than
another use but should only be wodifiea if -— and for

examples Tet's +take the Fish and Games Tho Fish and Gane
has & big reservations The purpose of their reservation was
to protect the fish and wildlifes and they're still
protecting the fish and ~ildlife bDut now it looks like it
would be more economically deneficial to the state to uase
that water for irrigatione (ould you change it under this
Tanguage to irrigation? Ur as long as the Fish and Wildlife
is meeting its original objective you woulan®t be able to
change it?

Al__Stgne: 1 think there is broad discretion. “ven thouyh
that last sentence is qualified only by saying that where
the objectives of the reservation are not peiny mete You
have to look to subparagraph(3) to see the objectives and
the justification for the reservation -- the purnoses the
needy the amount of watzr necessary —— that the reservation
is in the public intereste If the public interest chanansy
the objectives of the reservation being mete. I kind of
think that it is fairly wide cpene

Reps_ Jcully: If therec are no further dquestionsy then
Professor Stoney thank you very muche I think this was very
worthwhilee





