
MINUTES OF MEETING 
SENATE JUDICIARY'  COMMITTEE 

March 2 9 ,  1977 

'I'he mee t ing  o f  t h i s  committee was c a l l e d  t o  o r d e r  on t h e  
above d a t e  by S e n a t o r  Turnage ,  Chairman, a t  9:35 a.m. i n  Room 
415 o f  t h e  S t a t e  C a p i t o l  B u i l d i n g .  

ROLL CALL: 

A l l  committee members w e r e  p r e s e n t  f o r  t h i s  mee t ing .  

WITNESSES PRESENT TO TESTIFY: 

Rep. S c u l l y  - Bozeman 
Tom Honzel - County A t t o r n e y s  Assn.  

CONSIDERATION OF HOUSE BILL 280: 

Rep. S c u l l y  o f  Bozeman, sponsor  o f  t h e  b i l l ,  s a i d  t h a t  t h i s  
G i l l  would p r o v i d e  a  s p e c i f i c  t i m e  p e r i o d  i n  which a c r i m i n a l  
c h a r g e  may b e  amended by t h e  p r o s e c u t i o n  w i t h o u t  l e a v e  o f  t h e  
d i s t r i c t  c o u r t .  H e  s a i d  t h a t  t h e  House had p u t  i n  a n  amendment 
t o  make t h e  b i l l  r e a d  " w i t h  l e a v e  o f  c o u r t "  and h e  would l i k e  t o  
have t h i s  commitLee amend it back o u t  by r e i n s e r t i n g  t h e  word 
" w i t h o u t "  and  s t r i k i n g  " w i t h " .  

Tom Honzel ,  r e p r e s e n t i n g  t h e  County A t t o r n e y s  Assn. ,  appeared  
as a p roponen t  o f  t h e  b i l l .  H e  gave  a  copy o f  t h e  Uniform Rules  
t o  t h e  committee and asked  t h a t  t h i s  b i l l  b e  amended t o  r e f l e c t  
t h e s e  r u l e s .  (See E x h i b i t  1).  H e  s a i d  t h a t  t h e  emphasis  i s  based  
on t h e  conduc t  o f  t h e  d e f e n d a n t  and a s k e d  what conduc t  h e  i s  b e i n g  
charged  w i t h .  T h i s  b i l l  does  n o t  v i o l a t e  t h e  d o u b l e  j eopardy  
c l a u s e  o f  o u r  c o n s t i t u t i o n .  

There  w e r e  no opponen t s  t o  t h e  b i l l .  

I n  answer t o  a  q u e s t i o n  by Sen. Turnage ,  Rep. S c u l l y  s a i d  t h a t  
5 d a y s  would b e  much b e t t e r  t h a n  1 5  d a y s .  

Sen. Towe t h e n  moved amend l i n e  1 6  by changing t h e  f i g u r e  t o  
"5" from "15" .  The mot ion  c a r r i e d  unanimously.  

Sen.  Olson moved t o  s t r i k e  " w i t h "  and i n s e r t  " w i t h o u t " .  The 
motion c a r r i e d  w i t h  Sen.  Towe v o t i n g  "No". 

Sen.  Warden t h e n  moved t h a t  HB 280 a s  amended BE CONCURRED I N .  
The mot ion  c a r r i e d  unanimously.  

EXECUTIVE SESSION 

HB 7 6 1  - Sen. Warden moved BE NOT CONCURRED I N .  The mot ion  
c a r r i e d  w i t h  Sen. Murray v o t i n g  "No" and Sen. Towe a b s t a i n i n g .  

HB 320  - Sen. Regan moved t h a t  MB 320 BE NOT CONCURRED I N .  
The mot ion  c a r r i e d  unanimously.  
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BB 5 6 7  - Sen.  Towe moved t h e  adop t ion  o f  t h e  a t t a c h e d  (At tach .  #1) 
anie~idments . The motion carries unanimously. Sen. Regan t hen  
moved t h a t  HB 567 a s  amended BE CONCURRED I N .  The motion c a r r i e d  
unanimousl~y . 

IIB 79  - Sen. Towe moved t h a t  HB 79 b e  l a i d  on t h e  t a b l e  u n t i l  
t h e  committee is s u r e  t h e  s t u d y  r e s o l u t i o n  on s e n t e n c i n g  is passed 
and t h a t  it b e  s t i p u l a t e d  t h a t  HB 79  w i l l  b e  w i t h i n  t h e  scope  o f  
t h e  s t u d y  r e s o l u t i o n .  The motion c a r r i e d  unanimously. 

HB 164 - Sen. Rober t s  moved t h e  . a d o p t i o n  of  t h e  a t t a c h e d  
amendments (A t t ach  # 2 )  and t h a t  t h e  t i t l e  be  made t o  conform. 
The motion c a r r i e d  unanimously. H e  t h e n  moved t h a t  HB 164 a s  amended 
BE CONCURRED I N .  The motion c a r r i e d  unanimously. 

HB 326 - Sen. Rober t s  moved t o  s t r i k e  s e c t i o n  5 i n  i t s  e n t i r e t y .  
The motion c a r r i e d  unanimously. Sen. Towe t h e n  moved t h a t  HB 326  
a s  amended BE CONCURRED I N .  The motion c a r r i e d  w i t h  a v o t e  o f  
5- 3. 

There  b e i n g  no f u r t h e r  b u s i n e s s  b e f o r e  t h e  committee a t  t h i s  
t i m e ,  t h e  committee ad journed  a t  1 1 : O O  a.m.. 
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ROLL CALL 

-- J U D I C I A R Y  - COMMITTEE 

45th LEGISLATIVE SESSLON - - 1977 



I ~ I ~ O C I S I ) I J I I B S  IIEICORE A I ~ I ~ E A I ~ A N C E  Rule 231 
;i\.t~ltl w r l  L I I I I I ( : C ~ S S ; I I ' ~  t r ip  to the 
c.~,r~l.t house. Sce A I,I Model Code 
~i l'~.(!-Arraigrinlc!~~t Procedure 3 
I 30.3 (' l ' .I) .  # ti, 1974 1. 

(:l;~use ( 3 )  allows filing of the 
infor~n;~t.ion "p~.oinptly thcreaft- 
<,I." a s  well a s  "by the time of his 
I I I I I ~ ~ ?  beforc a [niagis- 
t ly~te] ," because a r)rosecutor may 
11ot be availilLle t)y the time of 
~ I I .  111 t,hi~t event, Rule 
: 1 1 1 ( 4 ) ,  i r ~ . f r n ,  \vould rcrluirc a 

writ ing ~ t n t i ~ ~ g  the evser~tial facts 
co r ln l l t~~ t i r~y  the offense charged 
i ~ n d  citillg the provision of luw al- 
legedly violated. Cowpare ALI $ 
310.1(2)  (T.D.  # 5, 1972 ) ;  for- 
mer Uniform Rrlle G(a); F.R. 
Crim.P. 6(n)  ; Alaska 11.Crim.P. 
6 ( n )  ; Colo.R.Crim.P. 5 ( a ) ( l )  ; 
Rraine K.Crim.P. b(n) ; Mont.Hev. 
Codrs $ 95-9Ol(b) ; Nev.Kcv.Stnt. 
S 171.178(1) ; N.J.l i~lles of Court 
3 :4-1 ; Wiu.Stat. § 970.01(2). 

( g )  Amendment. 
( 1 )  1;efot.e t ~ i a l .  I f  t r i a l  h a s  no t  commenced, t h e  prose-  

c u t i n g  a t t o r ~ ~ e y  m a y  a m e n d  t h e  i n f o ~ . m a t i o n  to allege, o r  to 
c h a r ~ g e  t h e  a l l e g a t i o ~ l s  r ega rd ing ,  itny o f fense  a i . i s i~ ig  o u t  of 
t h e  silnle alleged coilduct  of t h e  d e f e n d a n t  t h a t  g a v e  r i s e  to  
:illy offense alleged o r  a t t e m p t e d  t o  bc alleged i11 t h e  01-igitinl 
~ n f o r n ~ a t i o n .  

Comment 1, 
lJec,iuse the informiition urlder is vimilal. in concept to Calif. 

tlicse R u l ~ s  is prcparcd earlier Perial Code S 1000, hlont.Rcv. 
;clld tvlien the prosecuting atto].- (:odes $ 95- 1505(a),  and \Z'is.Stat. 
lley has less facts than is gcrier- $ 9 7 1 . 9 ( .  Compare Colo.Ii. 
,illy t rue  with the traditional in- Cl.in1.P. 7 ( c )  ; La.('ode C1.ini.P. 
forlnation, pretrial amendment is a r t .  4 8 7 ( A )  ; N.Y.Crim.l'.I,aw 9 
freely permitted. This provision 100.45(:1). 

(2) A f t e r  cont t l iencemet~t  of lritrl. A f t e r  c -mmencement  
of t r i a l ,  t h e  c o u r t  m a y  1)ermit  t h e  ~ ) r o s e c u t i n g  a t t o r n e y  to 
arnend t h e  i n f o r m a t i o n  at a n y  t i ~ n e  be fo re  verdict .  o r  f ind -  
i n g  if no add i t iona l  o r  d i f f e r e a t  o f fense  is cha rged  a n d  sub-  
s t a n t i a l  r ig l i t s  of t h e  de fenda i i t  a r e  n o t  the reby  pre judiced.  
.An an iend lnen t  may c h a r g e  an  ad t l i t i o~ ia l  o r  d i f f e r e n t  of- 
f e n s e  w i t h  t h e  express  consen t  of t h e  defe t idant .  

Comment 

The 1 i r s t  sentence hereof is uddi1itrrr;tl 01. d i f fere l~t  offense is 
slrr~llar ~n effect to C0lo.R.Crirn.P. chargctl iirld subutnlitial r ights of 
7 t r )  and hlont.Rev.Codes $ 95- the (I<'f<'~ldilllt a r e  not thereby 
1505. ('oltipare La.Code Crirn. prcj~rdlc~ed" standard to all amc?nd- 
I' 4 8 7 ( A ) .  A number of pro- ments, riot just those a f t e r  com- 
vlslonv apply this ";tt any time mencen~c l~ t  of  trial. Set! former 
before verdict o r  findlng if no Unlfolm Kllle 18; F.R.Crim.1'. 7 



i e )  , Alii~l(it 1 . 1 i n 1 . 1  7 ( e )  ; ent  offense (even though i t  is not 
l i e  1 ' 1 i 1 n  7 ; N v e v .  a "lesser illcluded offense") a s  
I .  7 . 5  N.J.Rules of well a s  where he wishes to plead 
' ~ I I I I . ~ ,  :% :7--4. guilty to a different offense. The 

' I ' l ~c .  last sciltetlce hereof covers latter situation is covered by La. 

yitt~;~tiolls tt'l~cl'e the defendant Code Crim.1'. a r t .  487(B).  
\\isl~cbs tc~ si(i,td triul on a differ- 

(:{) Co)rti)r~tnrrce. T h e  d e f e n d a n t  sllall be g r a n t e d  any 
t.xtension of t ime ,  a d j o u r n m e n t ,  or cont inuance  reasonably  
~ ~ e c e s s i  t a t e d  I)y a n  a n i e t i d m e ~ ~ t .  

Comment 
, \ i 111s I S  con~j);ir;illo to Calif. 3:7-4, N.Y.Crim.P.Law § 100.45 

1'1.11,iI ( h i e  $ IOU!), 1,a.Code Crim. (31, and Pa.R.Crim.P. 220. 
1'. ar t .  48!), N.tl.Rules of Court 

(11) J)isn~issid 11,y prosecuting attorney. T h e  p1.osecuting at- 
t o l . ~ ~ e y  niiiy tlisiniss i h e  infol .mation o r  any  coun t  thereof  by 
!'ilii~g a   lot ice o f  the tliumissal. T h e  not ice  sliall state t h e  r easons  
t'ol- t h e  t l i sn~issa l .  'I'lie tlisrniss;~l is wit11 p re jud ice  o n l y  if t r i a l  
11;~s co i i ime~~ce t l  U I -  t h e  col11.1. h a s  applsoved a s t ipu la t ion  f o r  d is -  
111issal \\.it11 111.ejutlicc. \Vliile ;i rnotioli f o r  a p r e t r i a l  judgment 
of ;iccluitt;~l u11tlc.r Ittlle '181 i s  l)ending,  t h e  p rosecu t ing  a t tor l ley  
111ii.v clisnliss t l ie  illf'ol.matiolr olily w i t h  consent  of t h e  de fendan t .  

Comment 

'I'he t ~ r s t  ~ e t ~ t e n c e  IS to the tions tha t  should work an uc- 
,,lllre effc,ct a s  1)l.o~ ision i r ~  Alaska quittal. 
I i . t '~ . in~.P.  43(;1)  aulf La.Code secolld sentence is in line 
Crim.1'. a r t .  691. As stated in 3 with ABA Standardu, ~h~ prose- 
\\'rigltt--Federal Practice & Pro- cution Function 4,4 ( ~ ~ ~ ~ ~ ~ ~ d  
iedure 9 812 (1969) : Draft ,  1971), Colo.R.Crim.P, 48 

It, is difficult irldced to see ( a ) ,  Maine R.Crim.P. 4R(a), 

~ 1 1 y  1.cal 01. substuntial change hlont.Rev.Codes 95-1703(1), 

01. 1~o11efit achieved by [requir-  and Tex.Code Crim.P. ar t .  32.02, 

111g cool.t approval]. The court and is designed to increase the 

1s powcl.less to compel a prose- visibility of the dismiseal deci- 
sion. 

I . ~ I ~ O I -  10 proceed i l l  a case which 
] I L L  I I P ~ ~ P \ ~ ~ s  docs not wal-raut Under the third sentence, dis- 
~,rost:cution. I f  tho court re- missal with prejudice can occur 
I'l~ses consent to dismiss, t hc  only a t  a time of high visibility-- 
p~.osecutor in his opening stat(.- a f ter  trial has commel~ced or  if 
r l~ent to the jury anti in his prc- the court approves. As to the 
z~ ~i t ; i t i o l~  of evidc~lce can intfi- ;ifter trial 11;:s commenced fea- 
(:,ite to the jt11.y the considela- turc?, this  is to the  same effect as 
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