
MINUTES OF MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

March 28, I977 

The  meeting of t h i s  committee was c a l l e d  t o  o r d e r  on t h e  
above d a t e  by Sena tor  Turnage, Chairman, a t  9 t 3 5  a.m. i n  Room 415 
of  t h e  S t a t e  C a p i t o l  Bui ld ing .  

ROLL CALL: -- 
A l l  committee members were p r e s e n t  w i t h  t h e  excep t ion  o f  

Sena tor  Murray who w a s  excused.  

WITNESSES - PRESENT TO TESTIFY: 

Gerald  Neely - Montana Medical Assn. 
Tom DowLing - Helena a t t o r n e y  
Glen Drake - American Insurance  Essn. 
Rep. Ramirez - B i l l i n g s  
Roland V. Colgrove - Miles  C i t y  a t t o r n e y  r e p r e s e n t i n g  t h e  

C u s t e r  County Bar and Sou theas t e rn  Montana Bar Assn. 
J e r r y  T. Loendorf - Montana Medical Assn. 
Chad Smith - Montana Hosp i t a l  Assn, and American Mutual A l l i a n c e  
B i l l  Leaphar t  - T r i a l  Lawyers Assn, 

CONSIDERATION OF HOUSE BILL 647: 

Gerald  Neely, Montana Medical Assn. r e p r e s e n t a t i v e ,  s a i d  t h a t ,  
a f t e r  l eng thy  c o n s u l t a t i o n  wi th  t h e  Montana Bar Assn. r e g a r d i n g  t h e  
p r e t r i a l  pane l  review approach,  t h e  two a s s o c i a t i o n s  a sk  t h a t  S.B. 
4 0 2  be  s u b s t i t u t e d  f o r  HB 647,with amendments inc luded  i n  S.B. 402, 
a f t e r  t h e  e n a c t i n g  c l a u s e  o f  HB 647. H e  exp la ined  t h e  proposed 
amendments t o  SB 402. (See E x h i b i t  1) 

Next ,Senator  Towe moved t h e  adopt ion  of t h e  proposed amendments 
t o  SB 4 0 2  and t h e  amendment o f  HB 647 by i n s e r t i n g  SB 402 fo l lowing  
t h e  e n a c t i n g  c l a u s e .  The motion cgr,ried unanimously. 

' 1  

The memorandum w r i t t e n  by Colvin  H. Agnew, p r e s i d e n t  o f  t h e  
Montana Medical Assn. was p re sen ted  f o  t h e  committee for him a s  
he had been d e t a i n e d  by a  snow s torm on t h e  o t h e r  s i d e  o f  Bozeman 
H i l l  and would n o t  be  a b l e  t o  g e t  h e r e  f o r  t h i s  hea r ing .  (See E x h i b i t  2 

Tom Dowling, an opponent,  s a i d  t h a t  the Montana B a r  Assn. p u t  i r  
SB 4 0 2 ,  b u t  it  has  been amended h e r e  t h i s  morning and made t h e  body 
of  HB 647. The in su rance  c a r r i e r s  w i i l  n o t  p a r t i c i p a t e  i n  t h i s  p a r t  
of  i n s u r a n c e  coverage.  They w i l l  withdraw from Montana. There i s  a 
j o i n t  unde rwr i t i ng  a s s o c i a t i o n  b i l l  t o  form an a s s o c i a t i o n  be ing  
cons ide red  t h i s  s e s s i o n .  H e  s a i d  t h a t  h e  f e a r e d  t h a t  Aetna would 
p u l l  o u t .  Therefore ,  he  opposed Hp 6 4 7  and s u p p o r t s  SB 402 as f i r s t  
cons ide red .  

Glen Drake, r e p r e s e n t i n g  t h e  American Insurance  Assn. and an 
opponent t o  HB 647, s a i d  t h a t  b a s i c a l l y  they a r e  i n  f a v o r  o f  a 
mandatory review pane l .  However, t h e  do n o t  b e l i e v e  t h a t  t h i s  b i l l  
makes t h e  d e c i s i o n  o f  t h e  review f i n a l  and b ind ing .  H e  a l s o  
s a i d  t h a t  Aetna i s  a  member of t h e  A I A  and has no i n t e n t i o n  of  
withdrawing from Montana b u t  w i l l  t r y ' t ~  Live with  t h e  b i l l .  
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Gerald Neely, representing the Montana Vedical Assn. and a 
proponent of HB 647 ,  said that it is yery clear that Aetna does 
not want a bill that is not binding and' thaf ,  in speaking with 
the American Insurance Assn. on a numbex of occasions, they said 
they would take a long hard lpok tit this'  $egislation if it passed. 
In terms of time and cost of all avsiJable~avidence, it would save 

. s*, L time for insurance companies. 

DISPOSITION OF HOUSE BILL 647: 

Sen. Warden moved that HB 6 4 7  a9 amended BE CONCURRED IN. 
The motion carried unanimousl,~. 

CONSIDERATION OF HOUSE BILL 200: 1 ,  ). 

Gerald Neely, representing the Montana Medical Assn., asked that 
action be deferred on this bill if the other bill goes through 
putting SB 4 0 2  into HB 647. I 

Tom Dowling, a Helena attorney, opposed this bill because a 
long list of people are left ~ u t  in HB 200; All people should be 
treated equitably. If SB 402  is passed, he said that HB 200  is 
unnecessary. (SB 4 0 2  was amended and made fhe body of HB 6 4 7 )  

Greg Morgan, representing the Montana Bgr Assn., said that HB 200  
is unnecessary if HB 6 4 7  as amended i s  pasoed. Otherwise they do 
support HB 200.  He asked that HB 200 be held in committee until 
they see if HB 647  as amended is accepted, 

CONSIDERATION OF HOUSE BILL 782; 

Rep. Ramirez of Billings, one of the sponsors of this bill, 
told the committee that it originated with the Montana Medical Assn. 
and is a collateral source rule. Right noy, if a particular suit 
is brought against a defendant, the,compl6in$ can contain loss from 
bodily injury and elements of damagea. The complainant is entitled 
to recover actual damages. From his own medical insurance or other, 
he may have received part of his loss, but i n ' t h i s  suit he can re- 
cover all of his damage. This is a double recovery. The question 
is whether society can stand this double recovery. He said that 
section 3 would allow evidence of xemarriage to be shown so that a 
jury would know if the widow of a person who bas been killed remarries. 

Gerald Neely, representing the Montana Medical Assn., said a 
repeal of the collateral source rule would bring about considerable 
impact on rates. They recommend this type of bill. 

Greg Morgan, the Montana Bar Assn. representative, said they 
support favorable considergtion of HB 782, 

Tom Dowling, representing the Montana Trial Lawyers Assn., an 
opponent, said that they oppose this bill* 



I ,  

Roland V. Colgrove o f  Miles Ckkyf 'Fepe&enting Cus t e r  County 
Bar and Sou theas t e rn  Montana Bar,Assx),s, s,aid they oppose HB 782.  
He s a i d  t hey  say workers comy)e~t$a$kon. $e ~4 collateral sou rce .  If 
a  person r ecove r s  his damages;'"tYle, )hard gets its workers  compensa- 
t i o n  back. H e  showed p i c t u r e s  yo the-apmmittee of a man s e v e r e l y  
i n j u r e d  on t h e  job by a 14,009 Y o l t < g f  e l e c t r i c i t y .  There fo re ,  
workers compensatiop should  not :Re' fr);  ph$.s, b i x l .  Also,  a person  
who g r a t u i t o u s l y  t a k e s  care o f  afp$rign who is i n j u r e d  should be  
a b l e  t o  r ecove r  from t h e  insurdrice,-c@upany, H e  f e l t  t h a t  subroga- 
t i o n  should be  e n t i r e l y  e1imina;ted @caus@,it i s  wrpng. H e  a l s o  
s a i d  t h a t ,  because o f  t h e  rpmafq$age:'clajss i n  s e c t i o n  3 ,  he would 
n o t  l e t  a widow who was s u i n g  an :@b,uspnp9 company, remarry u n t i l  
t h e  l a w s u i t  w a s  ove r  because she ,ha@ "he vighta' t o  recover. That  
should n o t  be  i n  t h i s  b i l l  either;:'; $)&$:'+he grief and agony s h e  
has  s u f f e r e d  would be for nothi'ng &f,she remarried gnd t h i s  b i l l  
becomes law. That  is  n o t  r i g p t ,  * .  . '  I V , , ~ ,  , 

L "  . ' ,  

Glen Drake, r e p r e s e n t i n g  tihe melciFsn Insurance  Assn. , which 
i s  a group o f  80 s t o c k  owner c~ropap$$s, wqs $be nex t  opponent.  H e  
s a i d  t h a t  t hey  oppose t h i s  bill .,becau$e would a l l ow t h e  wrong- 
doer  t o  o b t a i n  t h e  b e n e f i t s  of t h e  viggifn" recovery .  H e  a l s o  
opposed any mod i f i ca t ion  of t h e  col la tera l  s o u r c e ' r u l e .  

I 

Rep. Ramirez w a s  a l lowed t o  c l o s e  on t h e  b i l l  a t  t h i s  t i m e .  
H e  s a i d  t h a t  f i r s t ,  workmens compensation is  provided by s t a t u t e  
he re  and it i s  100%. This  would n o t  band $ t .  Here it i s  50% and 
t h e  sub roga t ion  r i g h t  i s  on ly  50%.  If t h e  Veterans  Adminis t ra t ion  
a t t e m p t s  t o  g e t  i t s  money back,  this r u l e  would n o t  come i n t o  p l ay .  
H e  does  n o t  unders tand  why t h e  i n su rance  companies oppose t h i s  bill 
except  it w i l l  make them have $0 reduce t h e i r  premiums. People  
a r e  be ing  compensated t w i c e .  Hg said that  h e  t h i n k s  t h e r e  i s  a  s e n s e  
of f a i r n e s s  i n  t h i s  t ype  of  b i l l .  

A f t e r  q u e s t i o n s  by committee lpmbers, t h e  h e a r i n g m m  782 was 
1 'i. c losed .  

CONSIDERATION OF HOUSE BILL 3 3 4 t  

J e r r y  T. Loendorf, a repx~sen$ative of t h e  Montana Medical 
Assn., exp la ined  t h e  b i l l  on behalf2 of Rep. Moore o f  Grea t  F a l l s ,  
t h e  sponsor  of  t h e  b i l l .  H e  said t h a t  t h i s  bill prov ides  f o r  t h e  
p l ead ing  o f  damages i n  a c t i o n s  for personal i n j u r y  o r  wrongful  d e a t h .  
I t  has  been amended t o  a l l ow a perm$ssive s t a t e m e n t  of  damages. I t  
is  t h e  p r a c t i c e  o f  newspapers in Montaos t o  write up c a s e s  i nvo lv ing  
d o c t o r s  and p r o f e s s i o n a l  people.  This  damages t h e i r  r e p u t a t i o n s .  
This  b i l l  w i l l  remedy t h a t .  Rowever! t h e r e  is  a q u e s t i o n  of con- 
s t i t u t i o n a l i t y  because t h e  Cbnstltbti'cmaJL1olnrentiOn i n  1972 provided  
t h a t  t h e  Supreme Court  may adopt rules. The s t a t u t e  o f  1961 h a s  n o t  
been amended. S ince  1 9 7 2 ,  t h e  l e g i s l a t u r e  'has enac t ed  many l a w s  
a f f e c t i n g  t h e  Rules of C i v i l  Procedure." Another argument made a g a i n s t  
t h i s  b i l l  w a s  how do you t e l l  which' c o u r t  t h i s  w i l l  be i n  -- t h e  
j u s t i c e  c o u r t  has case8 up to !$$,,500 .@ow. He eaid t h a t  h e  t h i n k s  
t h a t  i n  t h i s  b i l l  t h e  de fendan t  doe# , ~ a V e  - a r easonab le  way t o  

, e s t i m a t e  t h e  amount o f  damages. " ' 
! 

J ,* % 

,f > A  7 
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1 < , s g .  
. I ,  

.: I , 



Greg Morgan o f  t h e  Montana Bar Assn. s a i d  t h e y  were i n  
s u p p o r t  o f  t h i - s  b i l l .  

Tom Dowling appeared  a s  an  opponent  t o  HB 334  and  s a i d  t h a t  
we a r e  n o t  a d d r e s s i n g  t h e  medica l  m a l p r a c t i c e  and t h a t  h e  under-  
s t a n d s  and sympath izes  w i t h  anybody who i s  sued.  H e  t h i n k s  t h e  
form i s  i n  t h e  I n s u r a n c e  Commissioner 's  o f f i c e  and d o e s  n o t  t h i n k  
~t sl lould b e  h e r e  i n  t h e  l e g i s l a t u r e .  

CONSIDERATION OF HOUSE BILL 3 7 4 :  

Rep. Ramirez o f  B i l l i n g s ,  s p o n s o r  o f  t h e  b i l l ,  e x p l a i n e d  i t  
t o  t h e  committee and s a i d  t h a t  it mainly  d e a l s  w i t h  two q u e s t i o n s :  
1.. Who i s  g o i n g  t o  p r e p a r e  t h e  laws?  2 .  How is  t h e  c l a i m  g o i n g  
t o  be  de te rmined?  

The d o c t o r s  c a n n o t  o f f e r  a  c o n t r a c t  u n t i l  t h e  c o m p l e t i o n  o f  
the 1st day o f  t r e a t m e n t .  With h o s p i t a l s t i t  c a n n o t  b e  o f f e r e d  

' u n t i l  d i s m i s s a l  from t h e  h o s p i t a l .  The p a t i e n t  c a n  r e v o k e  it wi th -  
i n  90  days  o f  s i g n i n g  t h e  c o n t r a c t .  The b i l l  sets  up a  p a n e l  of  
a r b i t r a t o r s  (See  E x h i b i t  4 )  The r e a s o n  f o r  hav ing  t h i s  a s  a n  
a l t e r n a t i v e  t o  a  c o u r t  t r i a l  i s  b a s i c a l l y  t h a t  i t  s a v e s  money and 
t i m e .  I t  s a v e s  a d m i n i s t r a t i v e  expense  on t h e  i n s u r a n c e  companies '  
s i d e ,  which makes f o r  lower  premiums. 

The f i r s t  p roponen t  o f  t h e  b i l l ,  G e r a l d  Neeley who r e p r e s e n t s  
t h e  Montana Medica l  Assn . ,  s a i d  t h a t  t h i s  t y p e  o f  l e g i s l a t i o n  has  
been a d o p t e d  i n  35 s t a t e s .  I t  p r o v i d e s  f o r  a r b i t r a t i o n .  The problem 
h e r e  is w e  do have  a r b i t r a t i o n ,  b u t  c a s e  law i s  t h a t  a r b i t r a t i o n  i s  
exc luded .  H e  s u b m i t t e d  a  r ev iew o f  t h e  law f o r  t h e  committee's 
c o n s i d e r a t i o n .  (See E x h i b i t  5 )  

The n e x t  p roponen t ,  Chad Smith,who r e p r e s e n t s  t h e  Montana 
H o s p i t a l  Assn.and t h e  American Mutual A l l i a n c e ,  s a i d  t h a t  t h e y  f ee l  
t h a t  t h e s e  two b i l l s  a r e  c o m p a t i b l e  and c o u l d  g e t  t h e  money t o  t h e  
c l a i m a n t  where he  i s  e n t i t l e d .  

An opponent to t h e  bill, Tom Dowling, said that the bill addres- 
ses a l l  p r o v i s i o n s  i n  j u s t  t h e  medica l  m a l p r a c t i c e .  To make t h e  
a r b i t r a t i o n  work, you s h o u l d  have a l l  l a y  p e o p l e  on t h e  p a n e l .  T h i s  
b i l l  t r ies t o  modify t h e  j u r y  sys tem.  T h i s  i s  n o t  r i g h t  b e c a u s e  t h e  
j u r y  sys tem works. The p e o p l e  h a n d l e  c a s e s  f a i r l y .  W e  do have  a r b i -  
t r a t i o n ,  and it i s  r e c o g n i z e d .  T h i s  b i l l  d o e s  do away w i t h  t h e  
Rules  o f  Evidence  i n  C i v i l  P rocedure .  H e  s a i d  t h a t  he does  n o t  l i k e  
t h a t  b e c a u s e  h e  d o e s  n o t  l i k e  t h e  f a c t  t h a t  t h e r e  i s  no l i m i t  on t h e  
c o s t  o f  a  s u i t  t o  a  c l a i m a n t .  The f i s c a l  n o t e  w i l l  c r e a t e  a 
b u r e a u c r a c y  t h a t  w o n ' t  q u i t .  

A t  t h i s  t i m e  Rep. Ramirez c l o s e d  on t h e  b i l l  by s a y i n g  t h a t ,  
i n  r e s p e c t  t o  e v i d e n c e ,  t h e  Rules  o f  Evidence  must b e  f o l l o w e d .  T h i s  
b i l l  p r o v i d e s  a l l  e x p e n s e s  of  t h e  a r b i t r a t i o n  p a n e l  a r e  g o i n g  t o  b e  
on t h e  r e s p o n d e n t s .  The c l a i m a n t  c a n  s t i l l  g e t  o u t  w i t h i n  30  d a y s .  
I n  r e g a r d  t o  t h e  f i s c a l  n o t e ,  h e  s a i d  t h a t  he  would l i k e  t o  submi t  
an amendment t h a t  any a d d i t i o n a l  costs i n  t h e  i n s u r a n c e  o f f i c e  w i l l  
b e  p r o v i d e d  f o r  by t h e  p r o f e s s i o n s .  There  a r e  grounds  f o r  r e v e r s a l  



i n  c o u r t  i f  t h e  d e f e n d a n t  h a s  a c t e d  wrongly.  

FIJRTIIER CONSIDERATION O F  HOUSE BILL 320: 

The c o m p a r a t i v e  n e g l i g e n c e  b i l l  i s  on 2nd Reading t h i s  day.  
Ilowever, t h e  Chairman a l lowed  Roland V. Colgrove  o f  Miles C i t y  t o  
t e s t i f y  on t h i s  b i l l  a s  h e  a p o l o g i z e d  t o  t h e  committee f o r  n o t  
a t t e n d i n g  t h e  o r i g i n a l  h e a r i n g  on HB 320, b u t  s a i d  t h a t  h e  d i d  n o t  
know t h e  b i l l  was coming up s o  soon and d i d  n o t  have  a  chance  t o  
w r i t e  a  b r i e f  on it. H e  t o l d  t h e  commit tee  t h a t  t h i s  b i l l  p r o v i d e s  
t h a t  t h e  j u r y  d e t e r m i n e  t h e  t o t a l  amount o f  t h e  damages and t h e  
n e g l i g e n c e  p e r c e n t a g e w i s e .  It  is v e r y  i m p o r t a n t  t h a t  t h e  j u r y  s h o u l d  
know t h a t ,  i f  t h e y  f i n d  t h e  p l a i n t i f f  50% n e g l i g e n t ,  t h e  p l a i n t i f f  
g e t s  n o t h i n g .  The j u r y  c a n n o t  b e  t o l d  o f  t h e  Answers t o  t h e  I n t e r -  
r o g a t o r i e s .  Under F e d e r a l  J u r y  P r a c t i c e s  & I n s t r u c t i o n s ,  S e c t i o n  
606  -- I n s t r u c t i o n s  by t h e  C o u r t ,  t h e  j u r y  s h o u l d  know t h e  e f f e c t  
o f  i t s  appor t ionment  and how it is  g o i n g  t o  a f f e c t  t h e  p a r t i e s .  
I I e  s a i d  f u r t h e r  t h a t  t h e  judge  h a s  t h e  d i s c r e t i o n  under  Rule 49, 
and t h a t  t h e r e  is  no need f o r  t h i s  t y p e  o f  l e g i s l a t i o n  a s  it se ts  
f o r t h  something t h a t  t h e  j u r y  can  do a s  w e l l  a s  t h e  judge.  T h i s  
b i l l  s a y s  t h e  j u r y  s h a l l  n o t  r e t u r n  a  g e n e r a l  v e r d i c t .  

An opponent  t o  t h e  b i l l ,  B i l l  L e a p h a r t ,  p r e s i d e n t  o f  t h e  T r i a l  
Lawyers Assn . ,  s a i d  t h a t  t h e y  s u p p o r t  t h e  p o s i t i o n  o f  M r .  Co lg rove .  

Rep. Ramirez s a i d  t h a t  h e  had s e n t  c o p i e s  o f  t h e  b i l l  t o  l a w y e r s  
i n  B i l l i n g s  and d i d  n o t  t r y  t o  h i d e  t h i s  b i l l .  I t  was n o t  i n t e n d e d  
t o  s a y  what was t o  b e  t o l d  t o  t h e  j u r y .  H e  t h i n k s  t h a t  s h o u l d  b e  
d e c i d e d  by t h e  Supreme C o u r t  and does  n o t  see any r e a s o n  why an  
i n s t r u c t i o n  c o u l d  n o t  b e  o f f e r e d  s a y i n g  how it is t o  b e  done on a 
c a s e .  H e  s a i d  t h a t  h e  d o e s  n o t  t h i n k  t h e  o b j e c t i o n s  t o  t h e  b i l l  a r e  
v a l i d ,  and t h a t  Rule  49 i s  n o t  s u f f i c i e n t  b e c a u s e  t h e  judge s h o u l d  
n o t  have d i s c r e t i o n  and a l s o  b e c a u s e  t h e r e  i s  no way t o  r ev iew it. 
T h i s  b i l l  was p a t t e r n e d  a f t e r  t h e  Kansas s t a t u t e .  

There  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  committee a d j o u r n e d  a t  
12:OO noon. 

R, -/"+ 
AN A. TURNAG 
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, I i I, I I t , t l c t  h 1 r 1 1 1  I , : I J I ~  hl(;clica~l 
. i : 1 I , I I 0 ~ 1 : , ~ >  J u d i  c i  aiqy Clon~l~~itt:c:c 

. .- - . - - . .. . -. - -. .. -- -- --- ------ 

I I :  2 ,  l i ~ l t :  J O ,  t l# . lc te  " T u n C t i o ~ ~  of t h e " ;  dele te  "is to" a n d  I I ~ : , ~ ~ I . I  
I I . 1 ,  I I "  ~ I I  i t s  l ) l : i < - t ? .  

I ' I 1 I ? I , clt.1 c. t e per iod  af'tc:r word "act" , rep1 act: w i  t k j  ;L c : o l r  I I , . I  , 
1 t 111 l c . 1 1  lowing:  

"t xc:c>pt t hose  c : l t l i m s  s u b j e c t  to a val  i t 1  

a r . h i t  ~ i l  t i o n  a g r e e m e n t  al lowed by law o r  
uk)oli w h i c h  s u i t  h a s  been  f i l e d  p r i o r  t o  
ttic ef  f c c t i v e  d a t e  of t h i s  A c t . "  

1 ' .  ! * ( -  2 ,  1 i rie 2 5 ,  sc?ct,ion 4 ( 3 ) ,  d e l e t e  ent ire  s u b s e c t i o n  and  r t : r l t ~ l r ~ l , r t l  

. . i ~ L , c t > ~ l ~ l c . t l  t sul~scc. t i c , n s  of Section 4. 

, >,. ,> .,,,(: : I ,  Sc ,c t io l~  4 ( 5 ) ,  d c l c t t e  i n  i ts  e n t i r e t y  ( l i n e s  9-36)  and i ' ( : j ~ l : r t t .  

\ ,  i [ , ! I .  

"(5) The dirt:ct;or of t h e  panel s h a l l  b e  appo in tec l  
L)y t h e  e x e c u t i v e  d i r e c t o r  of t h e  hfontana hledi.ca1 
Associ a t i o n ,  srtb j cct t o  t h e  approval of t h o  c11Lc.f 
j u s t i ce  of t h e  b7c)ntann s u p r e m e  c o u r t .  T h o  d i l ' c c t o l .  
s h a l l  s e r v e  st the pleasure  o f ,  a n d  t h e  d j r c c t o r ' s  
s 'x lary  s h a l l  be set  b y ,  t h e  executive d j r e c t o r  of  t t , (  
Mori t a n a  Med ica l  A s s o c i a t i o n  *-:+A rcJ I I 

e ( i  l i ~ ~ t ?  25  a n d  p .  7 ,  l i n e  1, d e l e t e :  "There is u 
Y C C  t i on  tha t  reads as fo l lows :" .  

ll;tgt- 7 ,  Sec t ior~  6 ( 3 ) ,  de le te  entire s u b s c c t i o ~ l  and  replace w i t h :  

"'l'he a n n u a l  s u r c h a r g e  for 1977 i s  due and  puyi l l~l t .  
o n  o r  before  September 1 ,  1977, and unnually 
t h e r c a f t t  o n  t h e  same date  a s  annual  r ~ g i s t ~ a t i o r i  
f ;?es f o r  ,",jrsi c i a n s  under 66-1042, a n d  t t l c  d i l - c c  t o r  
t l i u l f  ha-vl w i t h  r e s p e c t  t o  h e a l t h  care p r o v i d t ? r s ,  a l l  
powers a n d  d u t i e s  i n  c o n n e c t i o n  with t h e  c o l l c c t i o r i  
of a n d  f a i l u r e  to pay said annual  surcllurge a s  
p r o v i d e d  t h e  d e p a r t m e n t ,  
a n n u a l  r e g i s t r a t i o n  f e e s  

I 1 6 ,  1 drllete " s u b m i s s i o n  
ti l t .  11:tnt.l" and r e p 1  ace w i t h  " r e c e i p t  by  t h e  director of t he  t l l ~ p l  I c s ; i  t A O I !  

f o r  ~ - c . v i c w .  ' I  



( 1  1.1, I v h l l i i ~  12 lll:lt:lli~, k1011(1~lli~ 5U6Ol 
DICAL 
SOCIATION 

March 28, 1977 
Monday 

'1'0 : EACH h4I<MDEK, SENATE JUDICIARY COAIMITTEE 

1 C@l,VII\i 1%. AGNEW, M.D., PRESIDENT 

On I~c:half 01 Lllo Montana  Medical A s s o c i a t i o n ,  w e  wish t o  express 
o u r  sppr t :c ia t  i o n  for t h e  o p p o r t u n i t y  t o  comment a n d  o f f e r  support ;  
l'or [,he ma~ldat-ory p r e - t r i a l  r e v i e w  p a n e l  f o r  m e d i c a l  l i a b i l i t y  
c: l ; t i~ns by  ol 'fesjng aalnal~drnerlts t o  SB 402, approved  by t h e  S t a t e  Ear 
01' hlont a n a  anti tlie Montana Medica l  A s s o c i a t i o n ,  a n d  substi t u t i n g  
!,he terlus of' S H  402 f o r  t h o s e  of HI3 647. 

SCOPE 

L3y ~ n u t u a l  agrt:t:ment, it is l i m i t e d  t o  physicians l i c cnrsed  to prac-- 
t.icc medl c:i n o  i n  Montana,  h o s p i t a l s ,  hospital-related facilities, 
o r .  long-l,c:r.tn c a r e  f a c i . l . i t i e s .  

T ' o t .  tid~:!i r1 i s t ~ . t ~ t i v o  p u r p o s e s ,  t h e  p a n e l  is a t t a c h e d  'to xhc Suj?r.en!e 
( ~ ( . J u I '  1, . 

FUNDING -- 
1'l;o f ~ i r l d  :11 i I I t j c?  (~res ted  by an a s s e s s r r ~ e n t  l e v i e d  o n  h e : ~  11 h LY pl'e p1'0- 
v j  d:ll.:; ,:Y (!(:I  j rtc;cl i n  the b i l l .  If the p r o f e s s i o n a l  l j -u5 j  1-i t y  j s 
1 I 01' ~ ) l ~ y s i c .  .xns ,  t h e n  p h y s i c i a n s  s h o u l d  bear t h ~ 3  ful!d; lki); of %'id? 

I I . A:; ol her p r o v i d e r s  are u l t j m s t o l y  i nvo lved ,  l,hc , t J  1 ocn ~131-1 

01 I ' r : l ~ . ! j  !?:< r v o ~ i l d  be  p r o p e r l y  assessed t o  them. \Ye ivj t:h t~ I ~ M ~ C I ~  I.<. 
c: ? (,:L ,. i,lt, 1, wc cl.re n o t  seeking l e g a l  d e f e n s e  .funds I c v j  r:ci ag:.li n s  t :in 
I 1 1 : :  t, I i,11 L i o r i  v:l! i ch  is n o t  a s u b s t a n t i a l  p a r t y  $0 the L: L a . 1 : ~ .  I t is 

O ~ J .  i ~,~~~rt::-::j on t l l z t ,  a t  t i r n e s ,  it has  heen  d i  f f i c u l  t f o r  'ill? i i l  j;lrt d 
y t~ r I, y l,o tic? t e r n i i  ric who might  be t h e  responsible p t r  Ly . 



PANEL I f  IS'llORY -- -- 
r 1 i i ~ i t  1);~:;i:; 1'01% lfi3 647 is t h e  t r a c k  r e c o r d  o f  t h e  J o i n t  M(:clical-lAc.;:;tl 
:3~l -~ :e i l i l lg  Pal~eL c r e a t e d  j o i n t l y  b y  t h e  S t a t e  B a r  of  Montana and t , h ~  
!+Ion ~ a n n  hledi  c a l  A s s o c i a t i o n  i n  19639. T h i s  v o l u n t a r y  panel ,  compo sod 
of c.clui~ 1 number s  of' a t t o r n e y s  and  p h y s i c i a n s ,  w a s  c h a i r e d  b y  an 
a t t o r n e y  aiid a l l  members s e r v e d  w i t h o u t  r e m u n e r a t i o n .  

D u r i n g  the p e r i o d  1970 t h r o u g h  1975 t h e  P a n e l  r u l e d  on 34 c a s e s  of 
i ~ l l ~ : g ~ ! d  m : t l p r a c t i c e ,  f i n d i n g  e v i d e n c e  i n  14 cases and none i n  20.  

f o r  t h e  20  cases a c c e p t e d  t h e  P a n e l  f i n d i n g  on 1 7  and 
n e g o t i a t e d  s e t t l e m e n t  on o n l y  3 c a s e s .  A s t u d y  o f  i n s u r a n c e  
company r e p o r t s  showed t h a t  t h e  number of c a s e s  of  m a l p r a c t i c e  
f i l e d  i n  t h e  c o u r t s  d ropped  54% f o l l o w i n g  t h e  u s e  of  t h e  P a n e l .  
Iiowever, s i n c e  t h e  P a n e l  was v o l u n t a r y ,  o n l y  11- .8% o f  t h e  known 
cases f i l e d  i n  c o u r t  were  i n i t i a l l y  p u r s u e d  t h r o u g h  t h e  P a n e l .  

FUTURE 

A s  you w e l l  know, t h e  p rob lem o f  p r o f e s s i o n a l  l i a b i l i t y  is very  
conlplex. L i k e  a c o n t a g i o u s  d i s e a s e ,  i t  a p p e a r s  now t o  b e  spreadlny,  
i n t o  o t h e r  p r o f e s s i o n s  t h a t  p r e v i o u s l y  have  been  r e l a t i v e l y  imniulle. 

T h e r e  a r e  a nurnber o f  o t h e r  b i l l s  upon p r o f e s s i o n a l  l i a b i l i t y  bel'orc? 
t h e  l e g i s l a t u r e .  A s  w e  g a i n  e x p e r i e n c e  w i t h  t h o s e  which are e n a c t c d ,  
we may have  a c l e a r e r  u n d e r s t a n d i n g  o f  t h e  e l e m e n t s  and may approac:i~ 
f u t u r e  l e g i s l a t i v e  s e s s i o n s  f o r  d i f f e r e n t  r e m e d i e s .  

COMMENDATION 

We b e l i e v e  t h a t  t h e  House and  S e n a t e  J u d i c i a r y  Committees have done 
a monumental amount o f  work i n  d r a f t i n g  t h i s  b i l l  a n d  commend them 
f o r  t h e  e n d  r e s u l t .  T h i s  s i n g l e  p i e c e  o f  l e g i s l a t i o n  w i l l  do more 
t o  s t a b i l i z e  the i n s u r a n c e  marke t  and m i n i m i z e  t h e  u n f o r t u n a t e  impact 
of l i t i g a t i o n  on p a t i e n t s  and p r o v i d e r s  a l i k e .  

RECOMMENDATION 

\Ye s t r o n g l y  u r g e  t h e  a d o p t i o n  o f  HB 647 as amended. 
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1 . ( ' o ~ > ~ t , ~ o n  -- - - T,:i\v . nrlcl - ---- ::tat u t o r y  A r b i t r a t i o n  i n  Montana.  hlontana c ~ l r r c ~ n l  1 )I 

i~:,: ,  ~n cx l ' J ' c \ c . l ,  :Lrl a r b i  t r a t j  on s t a t u t e .  R .  C .  LI. 1 9 4 7 ,  - s e c t i o n s  93-201 - 1 
t 3 - 1  - 1  'I'hi:, s t . n t u l o  h a s  b e e n  i n t e r p r e t e d  as c o n t c m p l s t i n g  on1 y 
t l ~ c .  : i~;l~lni:;:;io~i o l  p r e - e x i s t i n g  d i s p u t e s  t o  a r b i t r a t i o n .  - G r a c n  -- v l"l l l , -- --- 
1.10 !,forit. 4 1 ,  :;72 P.  2d 427. N o  p r o v i s i o n  o f  t h e  s t a t u t e  malcos i:. 
i r i npp l  i c n l ~ l e  t o  t h e  s c t t l c > r n e n t  o f  p e r s o n a l  i n  j u r y  c l a i m s ,  b u t  n  r e v i  t:w 

o r t I 1 c - t  c x s u  lavl c o n s t r u i n g  t h e  a r b i t r a t i o n  p r o v i s i o n s  d o e s  n o t  r c v c n  1 
:illy r t t p o l .  t c d  u p p c l l  a t e  c o u r t  case where  a r b i t r a t i o n  w a s  u s e d  t o  s e t t l e  
;L p e r s o n a l  i nj111.y c l  a im .  

In add . i - t ion  t o  s t a t u t o r y  a r b i t r a t i o n ,  comnlon l a w  a r b i t r a t i . o r i  i s  
rc?cogni : ;ed i n  Montana.  C a r l s t o n  v .  S t .  P a u l  F i r e  and  M a r i n e  - I n s .  - Co. -- , 
37 Alont. 118, 9 1  P. 756 ( 1 9 0 8 ) .  

3 .  Recer~t L c t g i s l a t i o n  S a n c t i o i ~ s  t h e  U s e  o f  A r b i t r a t i o 1 1  as  t o  -- Fu tu re  
L>i sur1tc.s. The ~ r i r i c i ~ l e  e f f e c t  o f  "modern a r b i t r a t i o n "  l e n i s l a t j u n  - -. 

was Lo r e v e r s e  t h e  t r a d i t i o n a l  common l a w  v i ew t h a t  ag lUcemen t s  t o  
a r b i t r a t e  d i s p u t e s  a r i s i n g  s u b s e q u e n t  t o  t h e  making  o f  t h e  a g r c e m e ~ l t  
are c o n t r a r y  t o  p u b l i c  p o l i c y  a n d  u n e n f o r c e a b l e .  

S i x  st a t e s  now s p e c i f  i c a l l y  p r o v i d e  v o l u n t a r y ,  b i n d i n g  a r b i  t r : t t i o n  
fo r  m e d i c a l  m a l p r a c t i c e  c l a i m s ,  e x i s t i n g  and  f u t u r e :  C a l i f o r n i a ,  
I , o u i s i a n a ,  h l i c h i g s n ,  O h i o ,  S o u t h  D a k o t a ,  and V i r g i n i a .  

Claims, e x i s t i n g  and  f u t u r e ,  may be a r b i t r a t e d  i n  some 35 s t : t t e s  
u n d e r  g e n e r a l  a r b i t r a t i o n  l a w s  g e n e r a l l y  p a t t e r n e d  a f t e r  t h e  UniXorm 
A r h i t r a t i o n  A c t .  9 Uni form Laws Ann. 78--85 (1957).  T h i s  modern 
l e g i s l a t i o n  f i r s t  a p p e a r e d  i n  t h e  fo rm o f  t h e  N e w  York A r b i t r a t i o n  Act 
o f  1 9 2 0 ,  w h i c h  s e r v e d  as  t h e  model  f o r  t h e  u n i f o r m  a c t ,  f i r s t  d r a f t e d  
i n  1924 ,  a n d  f o r  t h e  f e d e r a l  gove rnmen t .  

The U n i t e d  S t a t e s  A r b i t r a t i o n  A c t  (1925) p r o v i d e s  f o r  a r b i t r a t i o n  I 

i u  c o n t r a c t s  i n v o l v i n g  maritime t r a n s a c t i o n s  a n d  c o n t r a c t s  e v i d e n c i n g  I 

t r a n s a c t i o n s  i n v o l v i n g  i n t e r s t a t e  o r  f o r e i g n  commerce. ( See  9  USC s e c t i o l j l  
1-14 (1970) ) .  ~ 

And,  as  a  p r e r e q u i s i t e  t o  p a r t i c i p a t i o n  i n  a n a t i o n a l  p l a n  o f  I 
h e a l t h  i n s u r a n c e ,  i t  may be r e q u i r e d  o f  s u b s c r i b e r s  t h a t  t h e y  a g r e e  t o  
s u b m i t  t o  b i n d i n g  a r b i t r a t i o n  a n y  m a l p r a c t i c e  c l a i m s  a r i s i n g  o u t  o f  
t r e a t m e n t  s u b s i d i z e d  by t h e  p l a n .  Such  i n d e e d  is a n  e l e m e n t  o f  thc 
"Kennedy H e a l t h  C a r e  B i l l "  r e c e n t l y  u n d e r  c o n s i d e r a t i o n  i n  C o n g ~ i ~ s s .  

Some s t a t e  c o u r t s ,  i n  t h e  a b s e n c e  of a modern s t a t u t o i - y  p l ' o v i s i o n ,  
l~avr: dt.cl a r e d  v a l i d  a n d  e n f o r c e a b l e  a f u t u r e  a r h i  t r n t i o n  c l :x l~se .  I?xt>ll -- -- 
t. Roclcy  M t  Bean E: E l e v a t o r  C o . ,  76 C o l o .  4 0 9 ,  232 P .  680 (1925)  ; Ilnit,t)tl 
t l . ;sln of ,Tourneymen Union v S t i n e  76 Nev. 189, 351 P .  2d 965 ( I < ~ G S ~ -  ------ -' 



3.  C a s e  1,nw S u p p o r t s  t h e  C o n s t i t u t i o n a l i t y  o f  Such 1,egi:;l ai. i o l ~ .  

A r e v i e w  o f  t h e  c a s e  law i n  t h e  U n i t e d  S t a t e s  f i n d s  no 
s u c c c s s f u l  c h a l l e n g e  t o  t h e  c o n s t i t u t i o n a l i t y  o f  v o l u n t a r y ,  
c o n t r a c t u a l  arbitration a s  t o  c u r r e n t  and f u t u r e  d i s p u t e s  u n d e r  
modern a ~ ~ b i t r a t i o n  s t a t u t e s .  

T h e r e  e x i s t s  no d o c t r i n e  of p u b l i c  p o l i c y  o r  r u l e  o f  law 
which p r e c l u d e s  employment o f  a r b i t r a t i o n  i n  t h e  a r e a  of  rnedic:al 
s e r v i c e s .  Today j u d g e s  a r e  p o t  r e l u c t a n t  t o  f i n d  i n  a r b i t r a t i o n  
s t a t u t e s  a  c o m p e l l i n g  e x p r e s s i o n  o f  p o l i c y  f a v o r i n g  a r b i t r a t i o n  o f  
s u c h  d i s p u t e s .  

I n  Gregg K e n d a l l  & A s s o c i a t e s ,  I n c .  v. Kauh i ,  488 P . 2 d  136,  140 
(Hawai i  1971)  t h e  C o u r t  s t a t e d :  ' I . .  . t h e  p r o c l a i m e d  p u b l i c  pol i c y  of  
o u r  l e g i s l a t u r e  is t o  e n c o u r a g e  a r b i t r a t i o n  as  a  means of  s e t t l i n g  
d i f f e r e n c e s  and t h e r e b y  a v o i d  l i t i g a t i ~ n . ~ '  

With r e s p e c t  t o  c o n t r a c t s  f o r  m e d i c a l  s e r v i c e s ,  a p r e s t i g i o u s  
C a l i f o r n i a  d e c i s i o n ,  Doyle v  G u i l u c c i ,  62 C a l  2d 606,  401 P .  2d 1  
( 1 9 6 5 ) ,  announces  w i t h o u t  q u a l i f i c a t i o n  t h a t  a r b i t r a t i o n  i s  an  
a c c e p t a b l e  forum f o r  t h e  s e t t l e m e n t  o f  d i s p u t e s .  

I n  Gunderson v S u p e r i o r  C o u r t ,  46 C a l  App. 3d 1 3 8 ,  120  C a l  R p t r  35 
(1975),  where  t h e  c o u r t  had t h e  o p p o r t u n i t y  t o  d e c l a r e  a  med ica l  
a r b i t r a t i o n  c o n t r a c t  u n c o n s t i t u t i o n a l  and t o  o t h e r w i s e  h o l d  i t  vo id  
and i n v a l i d ,  f a i l e d  t o  do s o ,  and  g e n e r a l l y  a f f i r m e d  t h e  p u b l i c  
p o l i c y  i n  f a v o r  o f  a r b i t r a t i o n ,  s a y i n g :  - 

" A r b i t r a t i o n  is a r e c o g n i z e d  and f a v o r e d  
means by which p a r t i e s  e x p e d i t i o u s l y  and 
e f f i c i e n t l y  may s e t t l e  d i s p u t e s  which 
might  o t h e r w i s e  t a k e  y e a r s  t o  r e s o l v e . "  

G e n e r a l l y ,  no c a s e  h a s  been found i n  which a n  a r b i t r a t i o n  award 
w a s  o v e r t u r n e d  b e c a u s e  of d e n i a l  of p r o c e d u r a l  due p r o c e s s .  hIany c o u r t s  
have l i m i t e d  t h e m s e l v e s  t o  c u r t  r e j e c t i o n s  o f  g e n e r a l i z e d  p r o c e d u r a l  
due p r o c e s s  a s s a u l t s  on t h e  l e g i t i m a c y  of a r b i t r a t i o n  p a n e l s .  --- D i v i s i o n  
85, Amalgamated T r a n s i t  Union v  P o r t  A u t h o r i t y  o f  Al legheny County ,  
417 Pa.  299,  208 A .  2d 271 ( d u e  p r o c e s s  argument " t o t a l l y  l a c k i n g  i n  
m e r i t " ) ;  F i n s i l v e r ,  S t i l l  & Moss v  Goldberg  b Co. ,  253 N . Y .  382 ,  1 7 1  N . E .  
382, 171 N.E.  579 ( 1 9 3 0 ) .  

A s  t o  any d e n i a l  o f  e q u a l  p r o t e c t i o n  o f  t h e  l a w s ,  t h o s e  l a w s  \ \ ; i l l  
g e n e r a l l y  b e  u p h e l d  i f  t h e  c l a s s i f i c a t i o n s  t h e y  e s t a b l i s h  are  founded 
on a " r a t i o n a l  b a s i s " .  S e e  Day Rr i t e  L i g h t i n g ,  Inc. v  M i s s o u r i ,  342 IJS 
421 ( 1 9 5 2 ) ;  P ~ c i f i c  Idem. Co v  I n s  C o  of  Nor th  America, 25 Y2d 923  ( 9 t h  
C i r ,  1 9 2 3  ( a c b i t r a t i o n  s t a t u t e  l i m i t e d  t o  l a b o r  c o n t r a c t s  reElects 
" p e r m i s s i h l  e c l a s s i f i c a t i o n "  ) . The p r o p o s e d  l e g i s l a t i o n  is n o t  j u s t  
l i m i t e d  t o  p h y s i c i a n s ,  b u t  a l s o  i n c l u d e s  h o s p i t a l s  and  o t h e r  
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t l i ~ l  ~ - c s c l u i  rcrnen t of a r b i t r a t i o n  b e i n g  l i n i i  t c d  t o  s u c h  par  Li e:;. Oni. 
r n i { : 1 1 L  ci  t c  j n th i : ;  c o n n e c t i o n  t h e  v o l u m e  o f  n ~ a l l ? r a c t i < : e  1 i t i  p,:i t 1o11, 

t,hc. s p c ~ c i n l  b u r d e n s  of clel n y ,  e s p e c i a l  l y  o n  p a t i e n t s  a n d  h e a l  t h  c;llVc. 

l ) r . o v i c l c ~ ~ - s  a l i k e ,  and  i n  a n l e d j c a l  c o n t e x t ,  t h e  r e r l u i r c m e n t  of 
. c l n i f o r m i t y  j n  t h e  size of damage n w ~ r d s  i n  t h e  c o ~ z t c x t  o f  a gover'nnicti~L;~I 
:;cll<-me o f  h e a l t h  i n s u r a n c c .  

As t o  t h e  r j g h t  t o  j u r y  t r i a l ,  i t  is now g e n e r a l l y  r e c o g n i z e d  t11 ; lL  
Ll~c- r o l e  of a r b i t r a t i o n  b o a r d s  i s  s u p p l e m e n t a r y  t o ,  r a t h e r  t h a n  1)rc:- 
c:~nptivcl o f ,  t h e  j u r i s d i t t i o n  of t h e  c o u r t s .  A s  i n d i c a t e d ,  t h e r e  a r c  
no  r e p o r t e d  cases s u c c e s s f u l l y  c h a l l e n g i n g  m o d e r n  a r b i t r a t i o n  s t a t u  tcs  
o n  t h i s  b a s i s .  T h e  r i g h t  t o  t r i a l  b y  j u r y  i s  deemed Lo h a v c  b e e n  
avnived by c o n s e ~ l t  t o  t h e  a r b i t r a t i o n .  

O n e ' s  c o n f i d e n c e  i n  t h e  i m m u n i t y  o f  a r b i t r a t i o n  s t a t u t e s  t o  the  
j u r y  t r i a l  c h a l l e n e g e  is r e i n f o r c e d  by t h e  f a c t  t h a t  b o t h  s t a t e  and 
f e d e r a l  s t a t u t e s  w h o s e  i n r a o d  o n  t h e  r i g h t  t o  j u r y  t i r a l  is most 
o b v i  o u s - - c o m p u l s o r y  worlcmen's  c o m p e n s a t i o n  a c t s - - h a v e  c o n s j  u t e n t  J y 
h e e n  upllelcl  b y  t h e  c o u r t s .  W h i l e  t h e s e  s t a t u t e s  a r e  r e a d i l y  
d i s l  i n g u i s h a b l e  b e c a u s e  t h e  c o n f l i c t s  w h i c h  t h e y  u n d e r t a k e  t o  r c g u  3 a t t ~  
v / o u l d  not, n e c e s s a r i l y  be c o g n i z a b l e  i n  a n y  c i v i l  c o u r t ,  t h e y  are  
s y n i p t o r n a t i c  of t h e  i n c r e a s i n g  r e a l i z a t i o n  o f  t h e  s h e e r  a d r n i n i s t r a t i v c  
n c ( . e s s i t y  f o r  some f o r m  t o  h a n d l e  d i s p u t e s  w h i c h  d o  n o t  u l t i m a t c l j r  
r each  t h e  c o u r t s .  

4. O t h e r  A c t i  v i  t y  S u p p o r t s  t h e  C o n s t i t u t i o n a l i t y  of S u c h  L e g i s l ; t l . i o n .  

P r e s i t g i o u s  s t u d i e s  h a v e  concluded t h a t  s u c h  a r b i t r a t i o n  s t a t u t e s  
i f  p r o p e r l y  d r a f t e d ,  w o u l d  s u r v i v e  t h e  t e s t  o f  c o n s t i t u t i o n a 1 . i t y .  
S e e ,  f o r  e x a m p l e ,  Adams a n d  B e l l ,  A l t e r n a t i v e s  t o  L i t i g a t i o n :  C o n s t i t u t -  
i o n a l i t y  o f  A r b i t r a t i o n  S t a t u t e s ,  A p p e n d i x :  R e p o r t  o f  t h e  Secretary's 
C o m m i s s i o n  o n  M e d i c a l  M a l p r a c t i c e ,  315 a t  319, D e p t  o f  HEW, 1 9 7 3 .  

And r e c e n t  a c t i v i t i e s  o f  t h e  A m e r i c a n  A r b i t r a t i o n  A s s o c i a t i o n  malie 
clcar t h a t  t h a t  p r o f e s s i o n a l  b o d y  v i e w s  t h e  a r b i t r a l  t e c h n i q u e  a s  
i n d i s p e n s a b l e  t o  t h e  e f f e c t i v e  d e l i v e r y  o f  medical care  a n d  h e a l t h  
s e r v i c e s .  I n  A p r i l  o f  1 9 7 2 ,  t h e  AAA s p o n s o r e d  i n  New Y o r k  a 
Conference o n  D i s p u t e  S e t t l e m e n t  i n  t h e  H e a l t h  F i e l d ,  a m a j o r  p o r t i o n  
o f  w h i c h  f o c u s e d  u p o n  i n n o v a t i o n s  i n  t h e  a p p l i c a t i o n  o f  a r b i t r a t i o n .  
A r b i t r a t i o n  News,  N o  5 ,  J u n e  1 9 7 2 ,  a t  1, 4 .  C f . ,  N o l l e y  a n d  Gal-lson, 
T h e  L e g a l  C o n t e x t  f o r  t h e  D e v e l o p m e n t  o f  H e a l t h  l f a i n t c n a n c e  O r g a n i z a  t ions, 
24 S t a n .  L,. Rev .  614 (1972) .  

5 .  C o n c l u s i o n .  T h e  a b o v e  s e q u e n c e  of authorities l c x c l s  t o  t h e  
conc- usi ion t h a t  p r o f e s s i o n a l  l i a b i l i t y  a r b i t r a t i o n  c o n t i ~ ~ i c * t s  
p r o p e r l y  d r a f t e d  w o u l d  b e  h e l d  c o n s t i t u t i o n a l ,  a s  ~ v o u l d  t h e  u n d e r l y i n g  
l e g i s l a t i o n  a u t h o r i z i n g  t h e  same, a n d  w o u l d  b e  deemed l c g a l l j r  b i n d i ~ i g :  
i n  t h e  s t a t e  o f  M o n t a n a .  

G e r a l d  J .  IScc.1 jr 

S p e c i a l  Counse l  
hIont n n a  h l e d i c : ~ l  Assoc 



CO:IP.~J).ATIVE NEGLIGENCE--Taken from Bou lde r  case i n  C o l o r a d a .  

" ~ f  you find t h a t  b o t h  t h e  r a i l r o a d  and :Ir. Maxwell were n e q l i q c n t  
a n d  t h a t  n e g l i g e n c e  o f  b o t h  c o n t r i b u t e d  t o  c a u s i n q  t b e  c o l l i s i o n ,  
then, you s h o u l d  c o n s i d e r  t h e  f o l l o w i n g  i n s t r u c t i o n :  

If ' ~ r  . i . laxwel l l  s n e q l i q e n c e  c o n t r i b u t e d  less tha'iL 50% t o  tllc 
cause of the c o l l i s i o n ,  t h e  Plaintiff may s t i l l  r e c o v e r  clamaqes 
l n  t h e  amount  d e t e r m i n e d  by m u l t i p l y i n q  t h e  total damaqes wlrich 
you f i n d  the P l a i r l t i f f  h a s  s u f f e r a d  by the p e r c e n t a g e  of n c q -  
liqcnce o n  t h e    art of t h e  r a i l r o a d  wllich c o n t r i b u t e d  t o  t h e  
c a u s i n q  of t h e  c o l l i s i o n .  

'i'!,e C o u r t  w i l l  p e r f o r m  this m u l t i p 1 i c ; a t i o n  a f t e r  you I~ave  inacie 
v o u r  i i e t e r m i n a t i o n  o f  t h e  t o t a l  amount of damages, a n d  the p e r -  
c e n t a q e s  o f  n e q l i q e n c e  c a u s a l l y  r e l a t e d  to t h e  g o l l i s i o n .  

I f  '>lr. ' l a x w e l l ' s  n e q l i q e n c e  c o n t r i b u t e d  50 per  c e n t  o r  rnore o F  
t!le total negl igence ,  t h e n  the p l a i n t i f f  s h a l A  r e c o v e r  n o t l ~ i n a  
" I - L ~  the clef e n d a n t  r a i l r o a d .  " 

Page  7 2 7  c h a p t e r  5 U i s c r e t i o n a r y  ve r sus  r l anda to ry  S a e c i a l  Verdicts. 

I n  A r k a n s a s ,  t h e  m a t t e r  o f  s u b m i t t i n g  i n t e r r o g a t o r i e s  t o  t h e  i u r y  
f o r  rendition of  a s p e c i a l  v e r d i c j  i g  w i t h i n  t h e  d i s c r e t i o n  of  t h e  
t r i a l  C o u r t ,  and  t h e  v a s t  m a j o r i t y  of cases a r e  s u b m i t t e d  o n  a 
q e n e r a l  v e r d i c t .  

f'aqe 7 4 3  C h a p t e r  1 7 .  

**'l'he j u r y  c a n n o t  be t o l d  t h e  e f f e c t  of a n s w e r s  t o  t h e  i n t e r r o q a t o r i e s  
s u b m i t t e d  i n  c o n n e c t i o n  with a s p e c i a l  v e r d i c t .  On some o c c a s i o n s ,  
1.n a n s w e r i n q  i n t e r r o q a t o r i e s ,  juries w i l l  d i v i d e  t h e  n e q l i q e n c e  
c i l u a l l v  and t h e n  be h o r r i f i e d  t o  d i s c o v e r  that they have decided 
t h e  c a u s e  c o m p l e t e l y  i n  f a v o r  of t h e  d e f e n d a n t - - a  r e s u l t  o f t e n  
c o r n n l e t e l v  u n i n t p n d e d .  
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