
MINUTES OF THE MEETING 

BUSINESS AND INDUSTRY COMMITTEE 

MONTANA STATE SENATE 

The mee t ing  of t h e  B u s i n e s s  apd I n d u s t r y  Committee w a s  c a l l e d  
t o  o r d e r  by Chairman Frank Hazelbaker  an  t h e  above d a t e  i n  
Room 415 of t h e  S t a t e  C a p i t o l  B u i l d i n g ,  

1 

ROLL CALL: A l l  members were p r e s e n t  w i t h  t h e  e x c e p t i o n  of  
S e n a t o r  K o l s t a d .  , 

CONSIDERATION OF HOUSE BILL 304. "An Act For  The R e c o d i f i c a t i o n  
And Genera l  R e v i s i o n  Of C h a p t e r s  1 And 4 Of T i t l e  51, R.C.M. 1947 ,  
R e l a t i n g  To U n f a i r  T r a d e  ~ r a c t  i c e s .  

James Wood, A t t o r n e y  f o r  t h e  Department  o f  B u s i n e s s  R e g u l a t i o n  
s t a t e d  he  d i d  much o f  t h e  work on House B i l l  304. The U n f a i r  
Trade  P r a c t i c e s  A c t  was adop ted  i n  1937 and a s s i g n e d  t o  t h e  
Department o f  B u s i n e s s  R e g u l a t i o n .  I t  d e a l s  w i t h  two a n t i -  
c o m p e t i t i v e  a c t i v i t i e s  engaged i n  by b u s i n e s s e s .  (1) ~ i s c r i m i n a t b r y  
S a l e s .  S e l l i n g  a t  one  p r i c e  i n  one  p l a c e  and s e l l i n g  f o r  a n o t h e r  
p r i c e  a t  a n o t h e r  p l a c e .  ( 2 )  S a l e s  below c o s t .  Cos t  d e f i n e d  by 
t h e  a c t  as a c q u i s i t i o n  c o s t  p l u s  t h e  b u s i n e s s  c o s t .  

He d i d  r e s e a r c h  o t h e r  s t a t e  laws and t h e y  have  been u n s u c c e s s f u l  
when t h e y  had l anguage  similar t o  o u r s .  Wisconsin 1-anguage is  
t h e  p r imary  change i n  HB 304. H e  s t a t e d  t h e  L e g i s l a t i v e  Counc i l  
was p r e p a r i n g  a r e c o d i f i c a t i o n  b i l l ;  HB 31.  They t o o k  HB 3 1  and 
b u i l t  HB 304 from i t .  HB 304 would b e  a s s i g n e d  t o  t h e  Department  
of B u s i n e s s  R e g u l a t i o n  f o r  en fo rcement .  S i n c e  p a s s a g e  i n  t h e  House 
t h e r e  have  been a number of  c o n c e r n s  b rough t  t o  them. Because o f  
some of  t h e s e  problems he  h a s  p r e p a r e d  t h e  f o l l o w i n g  amendmepts. 
( E x h i b i t  # 1 )  He u rged  a d o p t i o n  o f  HB 304 w i t h  t h e  amendments. 

He s t a t e d  t h e r e  is  l i t t l e  s u b s t a n t i v e  d i f f e r e n c e  e x c e p t  f o r  
s e c t i o n  9  o f  t h i s  b i l l  and t h a t  is t h e  s e c t i o n  t h a t  d e a l s  w i t h  
s a l e s  and c o s t .  Also  c a r r i e d  o v e r  on page  1 2  a r e  p r o v i s i o n s  o f  
s a l e  below c o s t  which becomes prima f a c i e  e v i d e n c e  and t h i s  i n t e n t  
is u n l a w f u l .  S e c t i o n  2 ,  page 3 ,  l i n e s  l ' a n d  14 a r e  Wisconsin  law 
which t h e y  though t  t h e y  needed i n  Montana. 

PROPONENTS: 

Dave Cogley ,  L e g i s l a t i v e  C o u n c i l ,  s t a t e d  he  was a s s i g n e d  t h i s  
p a r t i c u l a r  p o r t i o n  o f  l a w .  A s  a matter o f  t r y i n g  t o  s t r a i g h t e n  
o u t  t h e  c o n f l i c t  t h e y  d i d  t a l k  t o  t h e  Department  of  A t t o r n e y  
Genera l  when t h e y  d r a f t e d  t h e  b i l l .  T h i s  was a g r e e a b l e  w i t h  
A t t o r n e y  Genera l  Woodb~11 a t  t h a t  time. 



M r .  Cogley s t a t e d  o t h e r  t h a n  S e c t i o n  9 t h e y  d o n ' t  f e e l  t h e r e  
a r e  any real  s u b s t a n t i v e  changes  from e x i g t i p g  l a w .  For  t h e  
s a k e  o f  c l a r i f y i n g  t h i s  h e  handed o u t  a n  o q t l i n e  e x p l a i n i n g  
t h e  t r a n s f e r  of  o l d  s e c t i o n s  i n t o  t h e  new c h a p t e r s .  He s t a t e d  
t h e y  c e r t a i n l y  s u p p o r t  HB 304. ( O u t l i n e  a t t a c h e d  - E x h i b i t  #2)  

Mike McGrath, Department o f  J u s t i c e ,  a t a t g d  t h e y  s u p p o r t  HB 304.  
The enforcement  f u n c t i o n  t h a t  was once  i n  t h e  A t t o r n e y  G e n e r a l ' s  
O f f i c e  w i l l  b e  t a k e n  o u t  and w i l l  be p u t  i n  t h e  Department  of  
B u s i n e s s  R e g u l a t i o n .  H e  o f f e r p d  o n e  amendmept which is a t t a c h e d .  
( E x h i b i t  #3)  H e  s t a t e d  t h e y  want  t o  e n f o r c e  s t a t e  s t a t u t e s  and 
w i t h o u t  t h i s  amendment t h e y  won' t  be! able  t o  do t h a t .  

Ross Cannon r e p r e s e n t i n g  ~ o n t a n a  Food D i s t r i b u t o r s  A s s o c i a t i o n .  
H e  s t a . t e d  h e  r e p r e s e q t s  s i n g l e  g r o c e r y  ~ t o r e s  such  a s  Midi Mar t ,  
e t c .  They have an  i n t e r e s t  i n  t h i s  k i n d  o f  l e g i s l a t i o n .  They 
a r e  p a r t i c u l a r l y  s u p p o r t i v e  o f  s e c t i o n  $ . s o  t h a t  a  small g r o c e r  
may p r o t e c t  h i m s e l f .  They a g r e e  w i t h  t h e  l e g i s l a t i o n  i n  i ts  
new t i g h t e n e d  up form. They dq s u p p o r t  t h i a  b i l l .  

OPPONENTS: 

Russ L ive rgood ,  l o b b y i s t  f o r  t h e  Montana Retail  A s s o c i a t i o n .  H i s  
t e s t i m o n y  is  a t t a c h e d .  ( E x h i b i t  #4)  

Mr. Wood responded  t o  some o f  t h e  t h i n g s  t h a t  Mr. Livergood t e s t i f i e d  
t o .  

H e  s t a t e d  t h e  a s s e r t i o n  t h a t  t h e  e x i s t i n g  l a w s  a r e  working w e l l  i s  
n o t  t r u e .  Tha t  is  why t h e y  have HB 304. S e c t i o n  2 is d e f i n i t i o n s .  
T h i s  is  new b e c a u s e  i t  is  borrowed from Wisconsin.  H e  s t a t e d  you 
c o u l d  n o t  d r a f t  a  l a w  s o  s p e c i f i c  t h a t  it would a p p l y  t o  e v e r y  
s i t u a t i o n .  M r .  L i v e r g o o d ' s  concern  o f  s u b s e c t i o n  5 on page  2  i s  
t a k e n  c a r e  o f  w i t h  t h e  proposed amendment. I t  w a s n ' t  h i s  i n t e n t  
i n  HB 304 t o  make e x t e n s i v e  changes  f n  e x i s t i n g  law. 

S e n a t o r  Devine  a s k e d  Tom Haineq ~ o n t a n a  Food D i s t r i b u t o r s ,  how 
do you f e e l  abou t  t h i s  b i l l ?  M r .  Ha ines  s t a t e d  t h e y  s u p p o r t  t h e  
b i l l .  

H e  a l s o  a s k e d  t h e  gent leman from Montana Hardward and Implement 
how he  f e e l s  a b o u t  t h e  b i l l .  H e  s t a t e d  t h e y  s u p p o r t  t h e  b i l l  a l s o .  

Chairman Haze lbaker  a s k e d  M r .  Cogley t h e r e  was no s u b s t a n t i v e  
change o t h e r  t h a n  s e c t i o n  9,  is t h a t  c o r r e c t ?  

M r .  Cogley s t a t e d  t h e  t r a n s f e r  o f  f u n c t i o n s  from A t t o r n e y  G e n e r a l ' s  
O f f i c e  s h o u l d  a l s o  be r e c o g n i z e d  as a  s u b s t a n t i v e  change  and t h i s  
is p e n c i l e d  i n  i n  h i s  o u t l i n e ,  

S e n a t o r  Lowe s t a t e d  h e  would l i k e  t o  see i n  t h e  o l d  l a w  t h e  
b u s i n e s s  a b o u t  h a v i n g  t o  s e l l  a t  t h e  same p r i c e  everywhere  i n  
t h e  s t a te .  H e  s t a t e d  i f  you s e l l  a u t o  p ~ t s ,  t h e y  have  a sys tem 
t h a t  t h e y  s e l l  t o  t h e  g e n e r a l  p u b l i c  a t ' a n  OAM p r i c e  and i f  you 
can  e s t a b l i s h  t h a t  you are a y b o l e s a l e ~  t h e n  t h a t  is a d i f f e r e n t  
p r i c e  e n t i r e l y .  



M r .  Wood s t a t e d  t h a t  s e c t i o n  51-101 of e x i s t i n g  l a w  and s e c t i o n  
51-407 d e a l  w i t h  t h e  same p r i c i n g  matter. 

S e n a t o r  Regan asked  Dick Disney what he  t h o u g h t  o f  t h e  proposed 
amendment by Mike McGrath, 

Dick Disney ,  Consumer A f f i r i r s  ~ i v i p i o n ,  s t a t e d  t h e y  see no 
problem w i t h  i t .  

S e n a t o r  Goodover s t a t e d  how would t h i s  apply t o  a n  a u t o  d e a l e r  
t h a t  g i v e s  away t u r k e y s  a t  Thanksg iy ing  t i m s , o r  g i v e s  r e b a t e s ?  
Everyone o f  t h o s e  would have  to b e  i p v e s t i g a t e d .  

8 * 

M r .  Wood s t a t e d  o n l y  i f  t h e y  g o t  a compla in t  would it have  t o  
be  i n v e s t i g a t e d .  t 1 

M r .  McGrath s t a t e d  i f  a m a n u f a c t u r e r  g i v e s  a r e b a t e  it is  d o u b t f u l  
tha . t  t h e y  would b r i n g  t h i s  below t h e  6%. 

S e n a t o r  Regan s t a t e d  s h e  f e l t  c o m f o r t a b l e  p i t h  t h e  b i l l  e x c e p t  
f o r  page 9 ,  s u b s e c t i o n  2 .  

M r .  Wood s t a t e d  t h i s  is  e x i s t i n g  l a w  i n  Montana now. 

S e n a t o r  Goodover s t a t e d  what abou t  a b a r t e n d e r  i n  B u t t e  who 
s e l l s  some of  t h i s  " s t u f f . "  There  a r e  s t i l l  b a r t e n d e r s  who 
w i l l  buy e v e r y  second o r  t h i r d  d r i n k .  They a r e  t r y i n g  t o  t a k e  
t h e  b u s i n e s s  away from someone else. 

M r .  Disney s t a t e d  t h a t  you w i l l  f i n d  t h a t  p r a c t i c e  h a s  been i n  
e v e r y  b a r  i n  t h e  c i t y  o f  B u t t e .  Tha t  d o e s  n o t  now p r e v a i l .  

S e n a t o r  Lowe asked  how many cases have  t h e y  had w i t h  u n f a i r  
b u s i n e s s  p r a c t i c e s  i n  r e c e n t  times. 

M r .  McGrath s t a t e d  he  d i d  n o t  know.,  

M r .  Disney s t a t e d  t h e  Department of R e g u l a t i o n s  h a s  had 51  c o m p l a i n t s  
s i n c e  1953. There  w e r e  a l l e g e d  v i o l a t i o n s  i n  23. None w e r e  
c o n v i c t e d .  Tha t  is why t h e y  are  h e r e  w i t h  HB 304. 

S e n a t o r  Goodover s t a t e d  i n  t h e  23 v i o l a t i o n s  t h a t  you f o u n d ,  what 
were t h e  e x t e n t  o f  t h e s e  v i o l a t i o n s ?  

M r .  Disney s t a t e d  one  example was some f l y e r s  had been p u b l i s h e d .  
Out o f  t h e  50 items in t h e  f l y e r ,  $ b e r e  were 27 below c o s t .  

ADJOURN: There  b e i n g  no f u r t h e r  b u s i n e s s ,  Chairman H a z e l b a k e r  
a d j o u r n e d  t h e  m e e t i n g  a t  12 :25  p.m. 
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i l l - I 'AK I b1I-NT OF UUSINESS K t G U L A T I O N  PROPOSED AMENDMENTS , TO HOUSE B I L L  NO. 304 

1. Airic~rd page 1, section 1, 1 ine 22 through l i n e  24. 

the l a s t  sentence of section 1 Jn i t s  en t i r e ty  S t )  i ke: 

2.  Alllend page  3 ,  section 2 ,  l i n e  17 on page 3 through l i n e  2 O n  page 4.  

Following: "costs," 

Stt-i ke: the balance of 1 ine 17 on poge 3 through 1 ine 2 on page 4 

Rcnuinber: a1 1 subsequent sub-sections 

3 .  Alllend page 25. 

Following: l ine  25 

Inser t :  "Section 21. There i s  a new R.C.M. Section numbered 51-520 
that  reads as follows: 

"51-520. If  any part  of t h i s  chapter i s  invalid,  a l l  
valid parts tha t  a re  severable from the invalid part  relnain 
in e f f ec t .  I f  a part  of th i s  chapter i s  invalid in one or  
more applications,  the part  remains in e f f ec t  in a l l  valid 
applications tha t  a re  severable from the invalid applications." 

Renurriber: a1 1 subsequent sections 
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$lelena, 59602 

Because of the duplication 'and conflict in chapters 1 and 
4 of Title 51, R.C.M. 1947, concerning unfair trade practices 
it is necessary to rewrite both chapters into one consistent, 
coherent chapter., The new chapter would be chapter 5, Title 51, 
R.C.M. 1947. The consolidation cannot be accomplished by mere 
rccodification because of substantive conflict in existing pro- 
visions, which is beyond the authority of the code commissioner 
to resolve. For example, 51-11.3 D I  aces enfo-nt responsibility 
in the department of business requlation, while 51-408 r3lnc~s 
it in the attorney general's office. 

The provisions of chapter 4 were transferred from the old 
Title 94 upon adoption of the 1973 criminal code. Most of them 
date back to 1909 or 1913, and are much older than the provisjons 
of chapter 1, several of which were amended in 1975. Hence 
generally where there is duplication or conflict, this bill 
adopts the chapter 1 provision. 

The overall approach in consolidating these two chapters 
is to transfer all the offenses enumerated in both chapters 
to one new part and establish a standard penalty clause for all 
offenses with the exception of forming an unlawful trust (as 
set out in 51-401). All penalties would be set out in one 
penalty section. 

# 

The other substantive change is to transfer.al1 enforcement 
functions to the department of business regulation. This would 
rc l icvc.  the attorney g c n ~ r a l  from the d u t i k s  spcllcd out i n  
51 - 4 0 8  arid 5 1  -1 04. The responsibility for proscxcut i  n y  t h i r  d- 
time offenders (for any of the offenses listed in the new part) 
will also go to the department under w . S l - T l 0 0  



Page 2 

An o u t l i n e  i s  a t t a c h e d  a t  t h e  end of t h i s  e x p l a n a t i o n  t o  
f u r t h e r  i l l u s t r a t e  t h e  t r a n s f e r  o f  o l d  s e c t i o n s  i n t o  t h e  n e w  
c h a p t e r .  

I S e c t i o n  1. 51-117, t h e  p u r p o s e  c l a u s e  o f  c h a p t e r  1, i s  
I (n) a d o p t e d  a s  t h e  p u r p o s e  f o r  t h e  new c h a p t e r .  

S e c t i o n  2. A new d e f i n i t i o n  sectisn i s  c r e a t e d ,  c o l l e c t i n g  
d e f i n i t i o n s  found i n  5 1 - 1 0 1 . 1 ~ 1 - 1 0 3 ,  51-107, and 51-401, plus 
n\aAerra \  adde& bq +L d c e e r 3 m  . 

J 

S e c t i o n  3. The f i r s t  p a r a g r a p h  o f  51-102 i s  c o d i f i e d  h e r e ,  1 ( 2 3 )  s t a t i n g  who i s  l e g a l l y  r i s p o n s i b i e  f o r  v i o l a t i o n s .  

S e c t i o n  4 .  The l a s t  p a r a g r a p h  o f  51-102 and t h e  f i r s t  

-1 (10) 
s e n t e n c e  o f  51-105 a r e  combined h e r e  i n  a  new s e c t i o n  on p roof  
o f  i n t e n t .  

b S e c t i o n  5 .  T h i s  i s  a  r e v i s e d  v e r s i o n  o f  t h e  o l d  51--401- 
P a i n s t a k i n g  e f f o r t  was t a k e n  t o  d e t e r m i n e  and p r e s e r v e  t h e  -' "-') o r i g i n a l  meaning;  h o w e v e r ,  it i s  p r o b a b l y  a r g u a b l e  whe the r  
t h i s  was accompl i shed .  A s  a n o t e  o f  i n t e r e s t ,  t h e  d e p a r t . m e n t v s  
b i l l  a d o p t e d  t h i s  v e r s i o n  a l s o .  

S e c t i o n  6 .  51-402 i s  p l a c e d  h e r e ,  w i t h o u t  a n y  s u b s t a n t i v e  
16112) r e v i s i o n .  

S e c t i o n  7 .  T h i s  new s e c t i o n  i s  a c o n s o l i d a t i o n  of 51-407 
and 51-101. Those two s e c t i o n s  were s t r i k i  s i m i l a r ,  hence  Iq "' 
e i t  was relatively sirpie. (XI 1 c, O r w  n : i r + u c ! . r t f i  
h\\\ . 

S e c t i o n  8.  T h i s  i s  a  r e v i s e d  version of 51-403. The-" 
( 7, i s  no  s u b s t a n t i v e  change.  

S e c t i o n -  The f i r s t  p a r a g r a p h ,  less t h e  p e n a l t y ,  o f  
51-103 i s  p l a c e d  h e r e  c o n c e r n i n g  s a l e s  a t  less t h a n  c o s t  ~ ~ b a ~ ~ ~ l ~ l ' ~  
rt,,,Hen by th d r p r r i m c Q + ,  b u t  rr+a,nr &-c \ensr . i \  t - h ~ s t  

S e c t i o n  HE T h i s  s e c t i o n  c o n c e r n i n g  cost s u r v e y s  i s  t h e  
s e c o i d  e n t e n c e  o f  51-105. There  i s  no chan e. 7 hts  , a  no+ t r ,  d c p * t A -  

\ - 1 ~ ~ t n + r . . ~ ~  c.en+~*s~- tn ~1) b j t q )  3 ~ . ~ f i ~ , , k * ~  at'-, 4 
S e c t i o n  3+. 51-114 i s  c o d i f i e d  here w i t h o u t  s u b s t a n t i v e  

change .  I 

- 
Section 4 - 2 ~  51 -104  is codi.fjc?d here r;.rit.!lc:k~t ~ : ~ i ! . \ . \ ~ k ; i ' l t i ~ < ?  

\ad. 4 , 



D : ' l t c * t  i C I I I  4-3.. 53.-1 07 i s  cadi-fi ed h e r e  w i t h o u t  s u b s t a n t i v e  
\- charlc~e.  

/ 

Section &. 51-106 i s  c o d i f i e d  h e r e  w i t h o u t  s u b s t a n t i v e  
13 lCd c : l l ' l l l ( ] ~ ~ .  

\ I 
S c c t i o n  &4. 51-108 i s  c o d i f i e d  h e r e  w i t h o u t  s u b s t a n t i v e  

\2 
S c c t i o n  26. 51-411 i s  c o d i f i e d  here w i t h o u t  s u b s t a n t i v e  

\ ~ C \ X )  C ~ L I I I C J G .  

\3  
S c c t i o n  3-T. 51-413 i s  c o d i f i e d  here w i t h o u t  s u b s t a n t i v e  , A c ~ ~ n n g e .  

I -I 
S e c t i o n  28. 51-116 i s  c o d i f i e d  here w i t h o u t  s u b s t a n t i v e  

6 c h a n g e .  

15 
SecCion-il-9. 51-113 i s  c o d i f i e d  h e r e  w i t h o u t  s u b s t a n t i v e  

(1 Cil.) c h a n g e 5  e.(ceV4 C o c  t h e  Tboc S+ r v ~ h r ~  an rrgc Z Q  , \ t n c r  \ \  +hpe,,t , \ t~~. 
\ Cs 

S e c t i o n  2&. 51-115 i s  c o d i f i e d  h e r e  w i t h o u t  s u b s t a n t i v e  
2 1  c ~ l a n g c .  

l f l  . 
S e c t i o n  -23. 51-111 i s  c o d i f i e d  h e r e  w i t h o u t  s u b s t a n t i v e  

) 11 c h a n g e ,  c r r c p t  I +  g r a n f  a*orclry Tee. 

a3 (25) 
L ~ L ~  re - st- lo4 

S c c t i o n  -2%. 51-110 i s  c o d i f i e d  h e r e  w i t h o u t  s u b s t a n t i v e  
1 \ ( \ " )  change. 

9 y i s ~ )  
I @  

- S c c t i o n  El-. 51-109 i s  c o d i f i e d  h e r e .  I t  is r e v i s e d  t o  
i n c l u d e  a l l  o f f e n s e s  i n  b o t h  c h a p t e r s  r a t h e r  t h a n  m e r e l y  t h o s e  
o f f e n s e s  l i s t e d  i n  c h a p t e r  1, a n d  c h a n g e s  t h e  p r o s e c u t i o n  
f u n c t i o n  from t h e  a t t o r n e y  g e n e r a l  t o  t h e  d e p a r t m e n t  o f  b u s i n e s s  
r e g u l a t i o n .  

3 0  
S e c t i o n  -24. 51-524 i n c o r p o r a t e s  t h e  p e n a l t y  p r o v i s i o n s  

3.5 ( 5 )  of 51-103,  51-112,  51-401, 5 1 - 4 0 5 ,  51-409. 51-412, a n d  51-414,  
~ . e . ,  all. t h e  p e n a l t y  p r o v i s i o n s  of b o t h  c h a p t e r s .  The p o t e n -  
t j a l  f i n e  f o r  v i o l a t i o n s  of o l d  51-411 and 51-413 are r a i s e d  
b y  t h i s  p r o p o s e d  s e c t i o n  a n d  t h e  minimum fine i s  d e l e t e d .  The 
p o t e n t i a l  f i n e s  o f  51-405 a n d  51-4.09 are a l s o  c h a n g e d .  I f  
t h e  o l d  r e s t r i c t i o n s  a r e  d e s i r e d ,  t h e y  can b e  a d d e d  a s  sub -  
s e c t i o n s  t o  t h i s  s e c t i o n .  

S e c t i o n  % The r e f e r e n c e  i n  '0-103.4 ( 8 )  t o  51-401 i s  
35 C'b) changed  t o  c h a p t e r  5 ,  T i t l e  51.  4 

w 
S e c t i o n  4%. The r e f e r e n c e  i n  02A-401.1(8) t o  c h a p t e r  1, - 

T i  tl(: 5 1 ,  i s  chsnqcd t o  c h a p t e r  5 .  
23 

Sccl - ion  -2-r. 'I'!ic> r e f a r c n c e  in 82A-404 t o  T i t l c  5 1 ,  chap-  

3 0  (\ \) 
ter  1, i s  changed  t o  c h a p t e r  5. The reference t o  "Unfair 
P r a c t i c e s  A c t "  i s  d e l e t e d .  
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. 94 
1 <;.! '-) Section &%k After the adoption of this bill t-here will 

no longer be an "Unfair Practices A c t "  denominated as such. 
Hence the reference to "Unfair Practices A c t " ,  in 84-2412 i s  
changed to "Chapter 5, Title 51". : 

25 
[ \ ti) Section 49. Section 51-101 is repeqled and replaced by 

51-507. 

Section 51-101.1 is repealed and replaced i n  51-502. 

Section 51-103 is repealed and replaced by provisions in 
51-502, 51-509, and 51-523-.51q , 

Section 51-105 is repealed and replaced in provisions in 
51-504 and 51+?i+3*-. 509 

Section 51-112 is repealed and replaced ip provisions in 
51-524. 

Section 51-11@ is repealed and replaced $n provisipns in 
51-518, 

Section 51-401 is repealed and replaced in provisions in 
51-505, 51-502, and 51-5+. 5519 ' 

Section 51-403 is repealed and replaced in provisions in 
51-508. 

Section 51-404 is repealed and the prosecution function 
transferred to the department of business regulation. 

Section 51-405 is repea-led and replaced in 51-52.t.517 

Section 51-406 is repealed and i s  not replaced. 

Section 51-407 is repealed and is replaced by 51-507. 

Section 51-408 is repealed and the prosecution function 
is transferred to the department of business regulation. 

Section 51-409 is repealed and replaced in provisions in 
51-54-4. 519 

Section 51-410 is repealed and is not replaced. 

Section 51-412 is repealed and replaced in provisions in 
51-524 .s1q 

* 
Section 51-414 is  repealed and ~eplaced in provisions in 

51-524 .sq I 

T- 
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N e w  --- Old -- Catch l.inc - 
51-117 , P u r p o s e  

51-103, 51-101.1, D e f i n i t i o n s  
51-401, 51-107 

P e r s o n s  r e s p o n s i b l e  

Proof  o f  i n t e n t  

51-401 Unlawful  r e s t r a i n t  
o f  t rade 

Labor  e x c e p t e d  

51-407, 51-101 D i s c r i m i n a t i o n  i n  
s a l e s  

51-403 U n f a i r  c o m p e t i t i o n  
i n  p u r c h a s i n g  

f 
51-103 J S a l e  a t  less t h a n  

c o s t  f o r b i d d e n  

C o s t  s u r v e y s  

I 51-114' E s t a b l i s h i n g  cost  
s u r v e y  

F o r c e d  sale n o t  b a s i s  
o f  cost p r i c e  

c 5 1 - 1 0 7 '  S a l e s  e x c e p t e d  

51-106 Fair p r i c e  f o r  
agricultural products  

51-108 R e b a t e s  f o r b i d d e n  

P o o l i n g  of g r a i n  
p r o h i b i t e d  

D e s t r u c t i o n  of food  
i n  r e s t r a i n t  of t r a d e  

51-116 Alteration o f  i n v o i c e s  
f l  p r o h i b i t e d  

51-113 - ' ~ n f & r c e m e n t  by 
d e p a r t m e n t  

51-115 Invcs t i g a  ti or^:; 
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51-111 , ,  I n j u n c t i o n s  - 
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51-110 I Recovery on i l l e c . a l  
c o n t r a c t 3  Eorbiuden 

51-109 Departxnent t o  
i n s t i t u t e  s u i t  

51-103 , 51-112 ( , Penalty 
51-401, 51-AOS,  
51-409, 51-412, 
51-414 
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The following i s  a sugges t ed  amendment ' t o  House B i l l  

No. 304: 

That House Bill 304 be amended a s  follows: 

1. Amend  Page 2 2 ,  S e c t i o n  1 7 ,  l i n e  25.  
Following: " i f  i n j u r e d  thereby,* 
I n s e r t :  "or t h e  a t t o r n e y  general, 
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INTERESTS 

HELENA, MONTANA 
OF MONTANA RETAILERS 

HOUSE BILL NO. 304 

AN ACT FOR THE RECODIFICATION AND GENERAL REVISION 
OF CHAPTERS 1 AND 4 OF TITLE 51, R * C , M o  1947, 
RELATING TO U N F A I R  TRADE PRACTICES. 

Testimony before the  Senate Business & Xndustry Committee 

Mr. Chairman, Members o f  t h i s  Committee: 

My name is H u s s  Livergood, lobby i s t  f o r  t h e  Montana R e t a i l  Associat ion,  
appearing before you i n  opposi t ion t o  House B i l l  No. 304. 

Montana c u r r e n t l y  opera tes  under two u n f a i r  p r a c t i c e s  s t a t u t e s ,  They a r e  
Chapters 1 and 4 of T i t l e  51, R.C.M.  1947, and Chapter 275 of t h e  Session Laws 
of 1973, Both o f  these  s t a t u t e s  have worked extremely well  f o r  the  b e n e f i t  of 
consumer and businessman a l i k e ,  and much of t h e  r ev i s ion  i n  HOB. 304 w i l l  
s e rve  t o  punish both consumer and businessman i f  adopted i n  i t s  presen t  form. 
We be l i eve  t h e  s t a t u s  quo should be preserved, 

House B i l l  304, i n  r ecod i f i ca t ion  and revision, shows seven new s e c t i o n s ,  
conta in ing 53 subsect ions  o f  r u l e s  and re&ula t lons  which must be adopted and 
followed by an a l ready overburdened and c e r t a i n l y  overregulated bus iness  community. 
The new s e c t i o n s  a r e  s e c t i o n s  2, 4, 5, 7, 8, 9 and 20, and c o n s t i t u t e  almost one- 
t h i r d  o f  t h e  t o t a l  b i l l .  

Subsection (3)  of Sect ion  2 on page 2 becomes extremely vague and uncer t a in  
i n  meaning, on l i n e  23 beginning with t h e  words " to  which shall1! and cont inuing 
on l i n e s  24 and 25 with the  words "be added a markup t o  cover a porpor t ionate  p a r t  
of the  c o s t  of doing business." It is d i f f i c u l t  t o  determine a porpor t ionate  
p a r t  o f  t h e  c o s t  of doing business when t h e  cost of doing business to  one f i r m  
i n  one l o c a l i t y  of the  s t a t e  may be v a s t l y  d i f f e r e n t  from th$ cost of doing bus- 
i n e s s  t o  a like firm i n  another  p a r t  o f  the  s t a t e .  Frankly, we don' t  know what 
is meant by t h e  statement "to cover a porpor t ionate  a r t  of t h e  cost o f  doing 

e-- 

no meaningful app l i ca t ion .  
er businessf1 and submit t o  you t h a t  i t  is unclear ,  extreme y vague and p r o b a b l y h a s  

Subsection ( 5 )  of Sect ion 2 on page 3, continuing through l i n e  25 and 
I through l i n e s  1 and 2 on page 4, provides t h a t :  llPricea a t  which purchases o f  

merchandise a r e  made by r e t a i l e r s  o r  wholesalers  cannot be J u s t i f i e d  by p reva i l -  
i n g  market condi t ions  i n  t h i s  s t a t e  when they are below the  lowest prices a t  which 
t h e  manufacturer o r  producer of such merchandise sells to  other retailers or 
wholesalers  i n  t h i s  s ta te . I1  This  par t ic r i la r  JEIngUqe seems i k o r e  the fact 

L- 



t h a t  many Montana businesses and cooperat ive purchasing Groups do not  purchase 
goods i n  t h e  s t a t e  o f  Montana, Hence t h e  reference  t o  what a r e t a i l e r  would have 
t o  pay i n  t h e  s t a t e  o f  Montana i s  i r r e l e v a n t .  Many more businesses simply do not  
purchase l a r g e  numbers o f  goods i n  Moptana. Hence t h e  comparison t o  what o the r  
r e t a i l e r s  would have t o  purchase t h e  goods f o r  Sn Montana is an u n f a i r  measure 
of t h e  cos t .  Fur ther ,  t h e r e  a r e  poss ib le  c a n a t i t u t i o n a l  i n f i r m a t i e s  i n  t h i s  
sec t ion  i n  t h a t  i t  may be v i a l a t i v e  ~f the interstate Commerce c lause  provision 
of  t h e  United S t a t e s  Const i tu t ion .  This  section ~f H.B. 304 would seem only 
t o  r a i s e  p r i c e s  t o  t h e  consumer by a l i m i q a t i n ~  t h e  businessman's incen t ive  of 
buying a t  t h e  most c m p e t i t i v e  p r i ces .  

On page 7, l i n e s  1 2  through 16 of Sect ion  4, inc ludes  language which c r e a t e s  
a s t r i c t  l i a b i l i t y  s t a t u t e  i n  t h a t  t h e r e  is on ly  a need t o  a l l e g e  and prove the  
i n t e n t  of t h e  person, f i rm o r  corporation fgr whom an ind iv idua l  works i n  order  
t o  prove t h e  i n t e n t  o f  another  individual .  " ~ h i a  is t h e  r eve r se  o f  t h e  genera l  
method i n  which the  i n t e n t  i n  imputed f r ~ m  an Ind iv idua l  t o  t h e  corpora t ion .  It 
seems doubtfbl i n  a cr iminal  proqecution, a8 t h i s  pay well tu rn  i n t o ,  whether i t  
is  proper t o  impute t h e  i n t e n t  ~f t h e  corpora t ion  o r  t h e  master t o  t h e  agent  of 
t h a t  corpora t ion .  H i s t o r i c a l l y ,  t h i s  type of v i c a r i o u s  l i a b i l i t y  i n  cr iminal  
m a t t e r s  has been r e j e c t e d  by a l l  of the  c o u r t s  and i t  seems t h a t  $ h i s  is a 
case  where i t  a l s o  should be r e j e c t e d ,  

The requirements i n  Sect ion  7, subsect ion (1) on page 9, l i n e s  6 through 
14,  s t a t i n g  i t  is u n f a i r  competition $0 ssl$ a r t i c l e s  o f  comnlerce a t  
d i f f e r e n t  p r i c e s  i n  d i f f e r e n t  l o c a l i t i e s  within Montana is wholly unfeas ib le  
un less  you wish t o  punish t h e  consumer. And t h e  consumer would be punished 
under t h i s  sec t ion  s i n c e ,  f o r  ins t ance ,  t h e  J. C. Penney Company, opera t ing  22 
s t o r e s  i n  22 d i f f e r e n t  l o c a l i t i e s  i n  Montana, could conceivably have a wide 
range of p r i c e  d i f f e r e n t i a l  f o r  t h e  same item of t h e  same q u a l i t y  i n  d i f f e r e n t  
l o c a l i t i e s  within t h e  s t a t e .  The governing f a c t o r  would be t h e  mobi l i ty  o f  
t h e  merchandise. For ins tance ,  what might be a fast mover i n  B i l l i n g s ,  Great  
F a l l s ,  Helena and Missoula could be a very slow mover i n  Plentywood, Glasgow, 
Cut Bank and Hamilton, S t o r e  management has t h e  l a t t i t u d e  o f  taking a l e s s e r  
markup which r e s u l t s  i n  a lower p r i c e  f o r  t h i s  slow moving item, but would not  
have t h a t  choice  under t h e  terms of  Sect ion  7, subsect ion (1) Addi t ional ly ,  
t h e r e  a r e  o t h e r  governing f a c t o r s  which miat allow t h e  same f i rm t o  s e l l  a t  a 
l e s s e r  p r i c e  i n  one l o c a l i t y  than another ,  Such 8s r e n t ,  l a b o r  c o s t ,  t axes ,  
u t i l i t i e s  and a myriad o f  o t h e r  f a c t o r s .  Thus, consumers who might buy t h e  
a r t i c l e  considerably cheaper i n  ti .ftrm's a t o r e  in one l o c a l i t y  than i n  . .. 
another  w i l l  'be unable  t o  do so.  

On page 9,  subsect ion(2)  of Section 7, b e g i n n i q  on l i n e  15 and continuing 
throug;h l i n e  20, is one of  t h e  most punishing s e c t i o n s  of t h e  e n t i r e  b i l l  i n  t h a t  
i t  c l e a r l y  s h i f t s  t h e  burden of  proof t o  t h e  defendant i n  any a c t i o n  brought under 
t h i s  chapter .  The agency commencfing t h e  a c t i o n  pursuant t o  t h i s  s e c t i o n  need only 
s t a t e  t h e  a l l e g a t i o n s  and then show a sale a t  a lower p r i c e  which r a i s e s  t h e  prima 
f a c i a  evidence o f  i n t e n t  t o  des t roy  competition and hence l i a b i l i t y  under t h i s  
sec t ion .  It is, then, t h e  defendant 's  burden t o  disprove t h e  charges l ev ied  
a g a i n s t  him. This  is c o n t r a  t o  the common law which p laces  t h e  burden o f  prose- 
cu t ion  on t h e  p a r t y  bringing t h e  charges. It seems, the re fo re ,  t h a t  t h i s  s e c t i o n  
should be de le ted  o r  c l a r i f i e d  t o  the  e x t e n t  t h a t  the  burden of proof is on t h e  
pyoseaating a u t h o r i t y  o r  t h e  p a r t y  making t h e  a l l e g a t i o n 8  r a t h e r  than t h e  
defendant.  Fur ther ,  t h e  language gives "a person who in tends  o r  a t tempts  t o  
become a r e t a i l e r "  a cause of ac t ion .  This  i s  t oo  broad i n  t h a t  it would al low 
anyone a t  least the  p o t e n t i a l  of a l l e g i n g  they intended t o  become a retailer and 
c e r t a i n  a c t i o n s  on t h e  pa r t  of another  pa r ty  precluded them from f u l f i l l i n g  t h i s  
i n t e n t ,  hence encouraging spurious lawsuits. 

Sect ion  9, subsect ion  ( 4 )  on page 9, beginning with l i n e  2 and cont inuing 
through the word "buyertt m line "5 Inflicts undue ?rid undeserved punishment upon 
t h e  consumer s i n c e  i t  recites tba$ "no person may claim t h e  exemptions under 



subsection ( 3 ) ( a )  through ( 3 ) ( d )  -- i f  he limits o r  otherwise r e s t r i c t s  - t h e  
-- - c  

pyer . t l  TO 80 r e s t r i c t  quan t i ty  o f  such merchandise t h a t  can be urchGe'd &.an 
a merchant would mean t h a t  i f  he has a s e offer ing ,  o r  nstance,  motor o i l  
a t  one-half p r i c e  he cannot restrict the  quan t i ty  to  my buyer and roceive  t h e  
exemptions. The f i r s t  person i n  l i n e  could buy every  s i n g l e  csn of  t h a t  motor 
o i l  a t  one-half p r i c e  and those  custQmers who n o t  only wish to  t ake  advantage 
of  t h a t  bargain bu t  a r e  e n t i t l e d  t o  do so would find no motor o i l  available t o  
them. The same holds t r u e  f o r  damwed or imperfect qerchandise,  o r  merchandise 
t h a t  is being discontinued.  Any woman knows that imperfect, or  s1ight;ly damazed 
merchandise, towels o r  hose, t o  name 8 couple, i s  ofken n o t  de tec tab le  with t h e  
naked eye and is good q u a l i t y  merchandise b e l n ~  sold 8t a sale p r i c e  only because 
the  manufacturer and t h e  merchant a r e  both honest 19 labglling It imperfect or 
s l i g h t l y  damaged o r  being discontinued and o f fe red  a t  a very low p r i c e ,  Here 
again t h e  first person i n  l i n e  could dep le te  whatevgr plerchandise was being 
offered  by buying t h e  entire stock, Leaving those conswnors who wish t o  make 
purchases o f  t h a t  item without. 

I am s u r e  t h a t  i t  is no t  t h e  I n t e n t  o f  t h i s  lep$slature and p a r t i c u l a r l y  
of  this c o r n i t t e e  t o  punish e i t h e r  businessmen o r  the consumer but  I submit t o  
you t h a t  i n  i ts present  form House B i l l  304 accomplishes both and i n  my opinion 
is  an unneeded, unnecessary and unwarranted p iece  of l e g i s l a t i o n  which seeks  
only t o  impose a d d i t i o n a l  brudensome paper work as weJl as many more rules and 
regu la t ions  on an a l ready overregulated pub l i c  and o v e r r e m l a t e d  business 
f r a t e r n i t y .  

I4r. Chairman, members o f  t h i s  committee, I s u ~ g e s t  t o  you t h a t  t h e  present  
two u n f a i r  p r a c t i c e s  s t a t u t e s  a r e  working extremely well, f o r  t h e  b e n e f i t  of  both 
consumer and businessmen and t h e r e  is no need f o r  change, Therefore, it i s  my 
opinion t h a t  House B i l l  No. 304 should no t  pass. 

For your cons idera t ion  and your time, my e ince re  thanks. 




