
MINUTES O F  MEETING 
SENATE JUDICIARY COMMITTEE 

March 22 ,  1977 

The meeting of  t h i s  committee was c a l l e d  t o  o r d e r  by Sena tor  
Turnage, Chairman a t  9:35 a.m. on t h e  above d a t e  i n  Room 415 of  
t h e  S t a t e  C a p i t o l  Bui ld ing .  

ROLL CALL: 

A l l  conunittee members p r e s e n t  excep t  Sena to r s  Warden and 
Rober ts  who were excused t o  a t t e n d  o t h e r  p e e t i n g s .  

WITNESSES PRESENT TO TESTIFY: 

E l i z a b e t h  Clark  - Youth C o u r t ,  Bozeman 
Rep. Meloy - Dist r ic t  29, Helena 
Glen Drake - League o f  C i t i e s  and Towns 
Rep. Vincent  - Dis t r i c t  78 ,  Bozernan 
Mike McGrath - Department of  Justice 
Dick Disney - a d m i n i s t r a t o r  o f  Community A f f a i r s  D iv i s ion  
Harold P i t t s  - Helena 
Greg Morgan - Montana B a r  Assn. 
J i m  Beck - a t t o r n e y ,  Department o f  Highways 
Rob Smith - a t t o r n e y ,  P u b l i c  S e r v i c e  Commission 
Rep. South - D i s t r i c t  51, Miles C i t y  
Dan Mizner - e x e c u t i v e  d i r e c t o r ,  League of  C i t i e s  & Towns 

CONSIDERATION OF HOUSE BILL 654:  I 
E l i z a b e t h  C la rk  from t h e  Youth Cour t  i n  Bozeman, brought  a  

group o f  t h e  g i r l s  t o  t h e  l e g i s l a t u r e  tpday s o  t h a t  t hey  could  s e e  
how t h i n g s  a r e  done and s o  s h e  could t e s $ i f y  on t h i s  b i l l .  However, 
t h e  b i l l  was n o t  scheduled f o r  hea r ing  t h i s  day ,  b u t  t h e  Chairman 
d i d  a l low h e r  t o  t e s t i f y  a t  t h i s  t i m e .  She t o l d  t h e  committee t h a t  
t h e  youth they  d e a l  w i t h  a r e  t h e  typp t h a t  need t o  have a  pe r sona l  
expe r i ence  s o  t h a t  t hey  can unders tapd.  They cannot  j u s t  be  t o l d  
t h a t  something is  wrong. They have t o  f i n d  o u t  f o r  themselves .  
She s a i d  f u r t h e r  t h a t  t h e  45-day e v a l u a t i o n  i n  an i n s t i t u t i o n  i s  
of r e a l  v a l u e  t o  t h e i r  Youth Court  and tha$  they  can use  i t  a s  a  
punishment t h r e a t .  They do n o t  want t o  have s h o r t e r  e v a l u a t i o n  
pe r iods .  She s a i d  t h e  youths  w i l l  t a k e  t h a t  e v a l u a t i o n  i n v o l u n t a r i l y  
when it i s  o rde red  by t h e  youth c o u r t  and t h a t  it i s  n o t  i n t h e b e s t  i n t e r  
e s t s  o f  t h e  youths  i f  t h e  c o u r t s  d e a l i n g  wi th  them a r e  impotent .  

CONSIDERATION O F  HOUSE BILL 718: 

Rep. Meloy o f  Dis t r i c t  29  i n  Helena, sponsor  o f  t h e  b i l l ,  s a i d  
t h a t  t h i s  i s  a  g e n e r a l  r e v i s i o n  of  t h e , C i t i z e n  P a r t i c i p a t i o n  Law o f  
1975. Th i s  b i l l  p rov ides  t h a t  people  have i n p u t  i n t o  d e c i s i o n s  be- 
f o r e  t hey  a r e  made. He s a i d  t h a t  page 3 c l a r i f i e s  t h e  language of  
t h e  o l d  law and t h a t  page 2 has a s u b s t a n t i v e  change. Some agenc ie s  
a r e  exempt from t h e  Montana Admin i s t r a t i ve  Procedures  A c t .  The 
d e c l a r a t o r y  r u l i n g s  a r e  g e n e r a l l y  an i n t e r p r e t a t i o n  o f  t h e  law. 



Theyareusual ly  s u b j e c t  t o  r e v i e w  under  t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  
A c t .  T h e r e  i s  n o t  r e a l l y  a  d e f i n i t i o n  o f  s t a t e  agency.  Whatever 
i s  adop ted  on page 2 s h o u l d  b e  a l s o  a d o p t e d  on page 4 .  

Glen Drake, r e p r e ~ e n t i n g  t h e  League o f  C i t i e s  and Towns, s a i d  
t h a t  h e  w a s  n o t  r e a l l y  a n  opponent  gs s u c h  b u t  t h a t  t h e y  oppose  
t h e  amendment t h a t  Rep. Meloy has proposed.  

There  w e r e  no o t h e r  p r o p o n e n t s  o r  opponen t s  p r e s e n t .  A f t e r  
q u e s t i o n s  by committee members, t h e  Chairman asked  i f  t h e  commit tee  
was r e a d y  t o  a c t  on t h e  bill. 

Sen. Towe moved t o  s t r i k e  "agency" and i n s e r t  " b o a r d ,  b u r e a u ,  
commission,  d e p a r t m e n t ,  a u t h o r i t y ,  agency ,  o r  o f f i c e  o f  t h e  s t a t e "  
on page 2 ,  l i n e  11, and on page  4 ,  l i n e  7 .  The mot ion  c a r r i e d  
unanimously.  H e  t h e n  moved t h a t  HB 7$8 as amended BE CONCURRED I N .  
The mot ion  c a r r i e d  unanimously.  

CONSIDERATION O F  HOUSE BILL 457 :  

Rep. Vincen t  o f  D i s t r i c t  78 a t  Bozeman s a i d  t h a t  a  r e p r e s e n t a -  
t i v e  from t h e  o f f i c e  o f  t h e  A t t o r n e y  G e n e r a l ,  Mike McGrath, would 
c a r r y  t h e  b i l l  f o r  him a s  h e  had i n t r o d u c e d  it a t  t h e i r  r e q u e s t .  

Mike McGrath, a  s t a f f  a t t o r n e y  i n  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e ,  
s a i d  t h a t  t h i s  b i l l  amends t h e  u n f a i r  and d e c e p t i v e  t r a d e  p r a c t i c e s  
a c t .  I t  g i v e s  t h e  A t t o r n e y  Genera l  t h e  same a u t h o r i t y  t h a t  t h e  
c o u n t y  a t t o r n e y s  h a v e ,  a s  sometimes t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  
h a s  t o  a s s i s t  them i n  t h e  a r e a  w i t h  which t h i s  b i l l  d e a l s .  H e  s a i d  
t h a t  t h e y  a r e  n o t  i n t e r e s t e d  i n  t a k i n g  o v e r  t h e  Department  o f  P u b l i c  
R e g u l a t i o n s ,  b u t  t h e y  a r e  i n t e r e s t e d  i n  working w i t h  them. There  
h a s  been some l a c k  o f  u n d e r s t a n d i n g  d u r i n g  t h e  m e e t i n g s .  

Dick Disney,  a d m i n i s t r a t o r  o f  t h e  Community A f f a i r s  D i v i s i o n ,  
s a i d  t h a t  t h e y  a r e  t a l k i n g  a b o u t  a q u p l i c a t i o n  o f  e f f o r t  h e r e .  By 
p u t t i n g  a n o t h e r  f u n c t i o n  i n t o  t h e  o f f i c e  o f  t h e  A t t o r n e y  G e n e r a l ,  
it i s  g o i n g  t o  create c o n f u s i o n  among t h e  coun ty  a t t o r n e y s .  

Harold  P i t t s ,  t e s t i f y i n g  as a  p r i v a t e  sys tem,  s a i d  t h a t  he  
h a s  a g r e a t  d e a l  o f  i n t e r e s t  i n  t h e  Department  o f  B u s i n e s s  R e g u l a t i o n s  
a s  h e  was a d m i n i s t r a t o r  o f  t h a t  d e p a r t m e n t  f o r  t h e  l a s t  f o u r  y e a r s  
u n t i l  h e  r e s i g n e d .  H e  s a i d  t h a t  t h e y  worked v e r y  h a r d  t o  d e v e l o p  
t h e  program and t h a t  one o f  t h e  f i r s t  s t a t e m e n t F  t h e  new A t t o r n e y  
G e n e r a l  made when he  t o o k  o f f i c e  was t h a t  h e  was g o i n g  t o  have  
t h i s  under  h i s  d e p a r t m e n t .  They were g o i n g  t o  e d u c a t e  t h e  p u b l i c  
i n  consumer p r o t e c t i o n  work and a b o u t  d e c e p t i v e  a d v e r t i s i n g  p r a c -  
t ices .  I t  is  n o t  n e c e s s a r y  f o r  two d e p a r t m e n t s  t o  h a n d l e  t h i s  
program. 

Rep. V i n c e n t  s a i d  a t  t h i s  t i m e  t h a t  h e  d i d  n o t  want t o  g e t  
i n v o l v e d  i n  t h e  A t t o r n e y  Genera l  p a r t  o f  t h i s .  H i s  o n l y  i n t e r e s t  is  
i n  d o i n g  t h e  b e s t  f o r  t h e  p e o p l e  o f  Montana, and t h a t  h e  can  see t h a t  
t h e  c o u n t y  a t t o r n e y s  and t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  is  t h e  way 
t o  go  i n  some f r a u d  c a s e s .  Montana needs  t o  have  an  a c t i v e  e f f o r t  
f o r  consumer p r o t e c t i o n .  



CONSIDERATION OF HOUSE BILL 6 3 3 :  

Rep. Vincent ,  D i s t r i c t  78 a t  Bozeman, sponsor  of  t h i s  b i l l  a l s o ,  
s a i d  t h a t  t h i s  b i l l  i s  an " idea"  b i l l  because t h e  " idea"  i s  t o  pro- 
v ide  an i n c e n t i v e  t o  middle and low income persons  t o  go i n t o  c o u r t .  
There i s  a g r e a t  d e a l  of  doubt  among practicing a t t o r n e y s  a s  t o  
whether t h i s  b i l l  w i l l  accomplish t h e  t h i n g  t h a t  Rep. Vincent  be- 
l i e v e s  it w i l l .  T h i s  b i l l  might p rov ide  an i n c e n t i v e  f o r  people  
t o  go t o  c o u r t  because t h e r e  i g  a p r o b a b i l i t y  t b q t  a person might a 

be awarded r ea sonab le  a t t o r n e y  f e e s  and e x p e r t  w i tnes s  f e e s .  

Greg Morgan, r e p r e s e n t i n g  t h e  Montana Bar Assn, ,  s a i d  t h a t  
they  s u p p o r t  t h e  b i l l  i n  i t s  p r e s e n t  form.and c o n s i d e r  t h e  b i l l  as 
an a l t e r n a t i v e  t o  c l i e n t s  t o  g e t  a r o u n d , t h e  cont;ingency f e e .  

The on ly  opponent p r e s e n t  t o  t e s t i f y  was J i m  Beck, an a t t o r n e y  
f o r  t h e  Department o f  Highways, H e  s a i g ' t h a t  he was r e a l l y  n o t  an 
opponent b u t  proposed t h a t  s e c t i o n  4 (Chap, 99 ,  t i t l e  3 )  be amended. 
(See E x h i b i t  I )  

S ince  t h e r e  were no q u e s t i o n s ,  t h e  Chairman t o l d  t h e  w i t n e s s e s  
t h a t  t h e  committee would t a k e  t h e  b i l l  under advisement.  

CONSIDERATION OF HOUSE BILL 238:  

Rob Smith, an a t t o r n e y  from t h e  p u b l i c  Se rv i ce  Commission, 
t e s t i f i e d  a s  a proponent o f  t h i s  b i l l .  He s a i d  t h a t  t h e r e  i s  no 
t i m e  l i m i t  on t h e  appea l  of  r a t e s .  However, they t h i n k  t h a t  t h e r e  
should be  a l i m i t  i n  t h e  t i m e  du r ing  which u s e r s  could  make t h e i r  
a p p e a l s ,  and t h a t  90 daysshould be  s a t P s f a c t o r y .  

Sena to r  Regan a r r i v e d  a t  10:30 a.m,, Sen. Rober ts  a r r i v e d  
a t  10:35 a . m .  du r ing  tes t imony on H.B. 238, and S e n a t ~ r  Towe w a s  
excused a t  10:lO a.m. t o  a t t e n d  ano the r  bea r ing .  

Smith cont inued  h i s  tes t imony by say ing  t h a t a ~ e s u s u a l l y  
i s s u e  t h e i r  o r d e r s  and,  i f  t hey  f e e l  i t ' i s  n o t  what it should b e ,  
t h e  commission can modify thew. Oyr people  t h a t  do handle  munic ipa l  
wate r  r a t e s  have good r e l a t i o n s  w i t h  t h e  people  who handle  them f o r  
t h e  c i t y .  I n  t h e  b i l l  d r a f t e d  by t h e  PSC they  s a i d  t h e r e  would n o t  
be  r e funds  because t h e  c o s t  of proces s  w ~ u l d  probably b e  more than  
t h e  re fund .  The PSC would l i k e  t o  r e t a i n  t h e  system where they  r e -  
c e i v e  annua l  r e p o r t s  f o r  t h e  munic ipa l  Qgter systems,  There  may be 
a c o n f l i c t  i n  t h a t  r ega rd .  The compla in t  procedure  i s  a l r e a d y  i n  t h e  
a c t .  It  i s  a very e x t r a o r d i n a r y  c a s e  when t h e y  do n o t  r e c e i v e  a t  
l e a s t  one complaint .  The rates go i n t o  e f f e c t ,  under t h e  p r e s e n t  
procedure ,  i f  t h e r e  a r e  no complaints .  If customers want t o  a p p e a l ,  
t h e  m u n i c i p a l i t y  should  have t h e  burden o f  t h e  appea l  on t h e i r  r a t e s .  
He t o l d  t h e  committee t h a t  t h e  d e f i n i t i o n  o f  a p u b l i c  u t i l i t y  should 
inc lude  sewer,  e s p e c i a l l y  because of  two rescen t  c a s e s  -- one i n  
Grea t  F a l l s  and one i n  Helena. Helena was a b l e  t o  p u t  t h e  i n c r e a s e  
f o r  wate r  r a t e s  i n  t h e  sewer rates. 



Rep. South s a i d  t h a t  t h e  P u b l i c  S e r v i c e  Commission i s  behind 
on t h e i r  d e c i s i o n s  and t h a t  he t h i n k s  t h e  d i v i s i o n  on wa te r  should 
be taken  away from them. He t o l d  t h e  qommittee t h a t  S , B .  3 6 0  had 
been t a b l e d  i n  t h e  Local  Government Committee. (See E x h i b i t  2 )  
That  b i l l  would have inc luded  sewage service i n  t h e  d e f i n i t i o n  o f  
a  p u b l i c  u t i l i t y  and it provided t h a t  t h e  PSC h e a r  appea l s  of  
municipal  sewer r a t e s .  H e  s a i d  t h a t  t h e r e  i s  d e f i n i t e l y  a  problem 
he re  which h a s  t o  be  addressed  t h i s  s e s s i o n ,  

There w e r e  no q u e s t i o n s  by c o y n i t t e e  members on t h i s  b i l l .  

CONSIDERATION OF HOUSB BILL 238;  

Rep. South of  Miles  C i t y  c a r r i e d  t h i s  b i l l  f o r  Rep. Robbins 
who had sponsored it b u t  was a t t e n d i n g  ano the r  hea r ing ,  H e  s a i d  
t h a t  it would a l low t h e  wa te r  and s e w e r ' r a t e s  t o  be  set by t h e  c i t y  
c o u n c i l  and t h a t  t hey  could  be appealed t o  t h e  d i s t r i c t  c o u r t .  How- 
e v e r ,  t h e  appea l  procedure  h a s  been changed cons ide rab ly  s i n c e  it 
had been t h a t  a  person  could  f i l e  a  comg2aint wi th  t h e  P u b l i c  S e r v i c e  
Commission, and it was then  up to them t o  d e c i d e  on t h e  r a t e s .  

The f i r s t  proponent o f  t h i s  b i l l  was Dan Mizner, e x e c u t i v e  d i r -  
e c t o r  of  t h e  League of C i t i e s  and Towns.  H e  t o l d  t h e  committee t h a t  
t h i s  i s  one of t h e  b i l l s  t hey  had in t roduced  t h i s  s e s s i o n  and t h a t ,  
a l though  it i s  amended, t hey  s t i l l  suppor t  it. H e  gave t h e  background 
a s  t o  why they  in t roduced  it t o  suppor t  t h e  c i t i e s  s e t t i n g  t h e  r a t e s  
w i t h  review through t h e  PSC, H e  s a i d  t h a t  t h e  Board of Hea l th  gave 
them d e a d l i n e s  r e g a r d i n g  wate r  and t h e  E.P.A. gave them r e g u l a t i o n s  
t o  meet under t h e  Clean Water Act ,  and t h a t  t hey  a r e  f i n e d  f o r  each 
day they  go p a s t  t h e  d e a d l i n e s .  They a r e  a l s o  s u b j e c t  t o  s u i t  by 
c i t i z e n s .  The people  i n  a  c i t y  have t h e  r i g h t  t o  v o t e  on c i t y  w a t e r ,  
b u t  t h o s e  o u t s i d e  t h e  c i t y  do no t .  However, i f  wate r  i s  d e l i v e r e d  
o u t s i d e  t h e  c i t y  t o  one person ,  t h e y  have t o  d e l i v e r  t o  o t h e r s .  The 
c o s t  has  t o  be  cons idered  and t h e  rates oef accord ing ly .  The bond- 
i n g  company r e q u i r e s  them t o  i n c r e a s e  t h e < r  r a t e s  s o  t h a t  t hey  can 
t a k e  c a r e  of  t h e i r  bonds. They have w a i e ' d f o r  a s  long  a s  15  months 
f o r  a d e c i s i o n  from t h e  PSC on a r e q u e s t , f o r  rate i n c r e a s e .  Th i s  
b i l l  a sks  f o r  a  s i m p l i f i e d  method wQich w ~ u l d  p r o t e c t  t h e  wa te r  u s e r .  

There were no o t h e r  proponents  t o  t e s t i f y ,  so t h e  opponents 
w e r e  a l lowed t o  p r e s e n t  t h e i r  s i d e  o f  t h e  i s s u e .  However, t h e  on ly  
opponent was Rob Smith from t h e  P u b l i c  S e r v i c e  Conunission and he 
simply gave t h e  committee a  copy o f  a bill t h e y  had d r a f t e d .  

There be ing  no f u r t h e r  bus ines s ,  t h e  committee adjourned a t  





S e c t i o n  4 .  Th i s  a c t  s h a l l  n o t  apply t o  a c t i o n s  brought  under 

t h e  p r o v i s i o n s  of  Chapter  99  of T i t l e  93.  
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