
MINUTES OF THE MEETING 
TAXATION COMMITTEE 

MONTANA STATE SENATE 

March 21, 1 9 7 7  

The f o r t y - e i g h t h  meeting of  t h e  Taxa t ion  Committee was c a l l e d  
t o  o r d e r  on t h e  above d a t e  i n  Room 415 of t h e  S t a t e  C a p i t o l  Buil-  
d ing  by Chairman Mathers a t  8:10 a.m. 

ROLL CALL: R o l l  c a l l  found Sens. Brown, Roskie and Turnage 
a b s e n t ,  excused. 

The fo l lowing  w i t n e s s e s  were p r e s e n t :  

Dean Zinnecker 
Lawrence Weinberg 
Les Hi rsch  
Stephen M. Will iams 
Lloyd Crippen 
Gene P h i l l i p s  
Gorham E. Swanberg 
Bob Gannon 
Dave Schaenen 
Don A l l e n  
J i m  Mockler 
Elmer Gabel 
M r s .  E l m e r  Gabel 
Ward Shanahan 
Mons Teigen 
Tom Will iams 
N e i l  J. Lynch 

Mont. Assoc. o f  Count ies  
Legis .  Counci l  
L e g i s l a t o r ,  D i s t .  52  
Anaconda Co.  

I 1  

ASARCO, Pac. Power & L i g h t s  
Mont. R.R.  Assoc. 
Mont. Power, Western Energy 
Mont. P e t .  Assoc. 
Mont. P e t .  Assoc. 
Mont. Coal Counci l  
S e l f  

Dryer Bros. ,  Inc .  
Mont. Stockgrowers & Woolgrowers 
Rancher 
Coal Count ies  

CONSIDERATION OF HOUSE BILL 7 2 2 :  Rep. Hirsch p re sen ted  t h i s  
b i l l  and s a i d  when l and  i s  so ld ,o f t en  a l l ,  o r  a  p o r t i o n ,  of  t h e  
minera l  i n t e r e s t  is r e se rved .  A s  t h e  y e a r s  go by t h e s e  r i g h t s  
become f r a c t i o n a l i z e d ,  o f t e n  becoming wor th l e s s .  Sen Towe had a  
b i l l  t h a t  t r i e d  t o  g e t  a t  t h e  same problem wi th  h i s  SB211, and he  
s a i d  h i s  b i l l  i s  an a l t e r n a t i v e  method f o r  r e s o l v i n g  t h i s  problem. 
Rep. Hirsch cont inued  say ing  i n  t h i s  b i l l  they  provide  a  3-year 
r eco rd ing  of t h e  mine ra l  i n t e r e s t .  They then  provide  f o r  ano the r  
3-year w a i t i n g  p e r i o d  and t h e  s u r f a c e  owner can apply f o r  a  q u i e t  
t i t l e ,  t h e n  make a  s e a r c h  f o r  t h e  ho lde r  o f  t h e  mine ra l  r i g h t s .  
The s u r f a c e  owner could  then  t a k e  t i t l e  t o  t h e  i n t e r e s t  i f  t h e  
h o l d e r  cannot  be l oca t ed .  H e  s t a t e d  M r .  Weinberg would e x p l a i n  
t h e  amendments t h a t  had been prepared  f o r  t h e  b i l l .  

M r .  Weinberg in t roduced  Exh. #1, 2 and 3 ,  and began exp la in -  
i n g  them, n o t i n g  t h e  cho ice  f o r  t h e  committee i n  t h e  3 e x h i b i t s ,  
a t t a c h e d .  H e  r e f e r r e d  t o  a  Michigan s t a t u t e  t h a t  provided f o r  
procedure  of  abandonment and s a i d  he be l i eved  t h e r e  would be ma- 
j o r  problems wi th  t h i s  which would n e c e s s a r i l y  r e s u l t  i n  a  lower 
c o u r t  d e c i s i o n .  H e  s a i d  t h e  b i l l  a l s o  p rov ides  a  25-year p e r i o d  
i f  i n a c t i o n  would r e s u l t  i n  a presumption of abandonment f o r  t h e  - 
purposes  o f  b r ing  a  q u i e t  t i t l e  a c t i o n .  There is a  3-year g r a c e  
pe r iod  and t h e  owner can r eco rd  w i t h  t h e  C le rk  and Recorder t h u s  



prese rv ing  r i g h t s  f o r  ano the r  25 The l e g i s l a t u r e  would 
r e s t o r e  a l l  m ine ra l s  t o  t h e  scope o f  t h e  ac t ,  d e l e t e  t h e  prov i -  
s i o n s  on au tomat ic  abandonment t o  t i e  t h e  b i l l  a  b i t  b e t t e r  t o  
e schea t ed  e s t a t e  laws and t i e  t h e  t ype  o f  mine ra l s  which t h e  
s t a t e  might wish t o  inc lude .  

M r .  Shanahan s a i d  he  was i n  suppor t  of  t h e  concept  of t h e  b i l l  
b u t  w i t h  t h e  permiss ion  of Chairman Mathprs and t h e  committee, he 
wished t o  make a  s t a t emen t  i n  r ega rd  t o  bo th  t h i s  b i l l  and SB211, 
a  b i l l  d e a l i n g  a l s o  w i t h  t h e  problem of f r a c t i o n a l i z e d  mine ra l  
r i g h t s .  H e  d i s t r i b u t e d  Exh. # 4 ,  which con ta ined  numerous amend- 
ments t o  t h e  b i l l .  H e  s t a t e d  he s t r e n u o u s l y  opposed SB211 b e c a ~ s e  
t h e  t a x a t i o n  of mine ra l s  i n  p l a c e  c r e a t e s  some tremendous problems, 
H e  s a i d  he  d i d n ' t  b e l i e v e  t h e  mine ra l  r i g h t  o f  e n t r y  t a x  should  be  
r epea l ed  and t h i s  s u b s t i t u t e d  i n  i t s  p l ace .  H e  had o b j e c t i o n s  t o  
some of  t h e  t e r m s  used i n  SB211, s p e c i f y i n g  u s e  of words " o r  roy- 
a l t i e s "  a s  t h e  b i l l  covers  bo th  mine ra l  i n t e r e s t s  and r o y a l t i e s  
and he s a i d  t h e  two a r e  much d i f f e r e n t .  H e  r e f e r r e d  t o  l e g a l  ac- 
t i o n  t h a t  had been t aken  i n  t h e  W i l l i s t o n  Basin  some y e a r s  ago 
when mine ra l  i n t e r e s t s  had been presumed abandoned and people  came 
i n  10 t o  15 y e a r s  l a t e r  looking  f o r  t h e i r  mine ra l  r i g h t s  and en- 
counte red  t h e  r e s u l t a n t  compl ica t ions .  H e  s a i d  he  favored  t h e  pre-  
s e n t  q u i e t  t i t l e  a c t i o n .  H e  would l i k e  t o  see t h e  e f f e c t  de layed  
u n t i l  1980 i n  o r d e r  t h a t  t h e  L e g i s l a t u r e  might t a k e  ano the r  look a t  
t h e  l e g i s l a t i o n  a f t e r  2  y e a r s  t o  see i t s  e f f e c t .  

The Chairman asked f o r  o t h e r  proponents  of  t h e  b i l l  and t h e r e  
be ing  none, p e r m i t t e d  opponents t o  t e s t i f y .  M r .  W i l l i a m s  s a i d  he 
had n o t  had an  o p p o r t u n i t y  t o  look a t  t h e  amendments of  Rep. Hi rsch ,  
b u t  saw problems i n  t h e  t e r m  ' m i n e r a l s '  a s  used i n  t h e  b i l l .  H e  
j o ined  wi th  M r .  Shanahan i n  h i s  comments i n  r e g a r d  t o  SB211. He 
s a i d  he  was n o t  i n  o p p o s i t i o n  t o  t h e  p r e s e n t  concept  o f  HB722, b u t  
would r e s e r v e  f u r t h e r  comment u n t i l  he had seen  t h e  proposed amend- 
ments. M r .  P h i l l i p s  a l s o  s a i d  he  had n o t  s een  t h e  amendments ei-  
t h e r ,  b u t  s t a t e d  h i s  o p p o s i t i o n  t o  58211. H e  s a i d  it might be 2 5  
y e a r s  b e f o r e  c o a l  cou ld  be  mined i n  t h e  e a s t e r n  p a r t  of  t h e  s t a t e ,  
and t h i s  b i l l  w i t h  i t s  a d d i t i o n a l  t a x ,  would t a x  it doubly,  even 
before it could be mined. 

M r .  Swanberg s t a t e s  h i s  o p p o s i t i o n  t o  HB722, s ay ing  w e  a r e  
looking  a t  a  problem t h a t  does  n o t  need t o  be so lved  immediately.  
H e  s a i d  t h e  problems have been around t h e  s t a t e  f o r  some t ime and 
he f e l t  it i s  amat te r  t h a t  should be  s t u d i e d .  H e  s a i d  a l s o  t h a t  
because of  t h e  number o f  amendments t h a t  have been o f f e r e d  he  would 
want t o  look a t  them more c l o s e l y .  H e  s a i d  t h a t  between SB211 and 
HB722, he  p r e f e r r e d  t h i s  b i l l .  H e  s a i d  anyone who owns p r o p e r t y  
had a  r e s p o n s i b i l i t y  t o  watch over  it, b u t  s i n c e  t h e r e  has  been no 
t a x  on sub-sur face  m i n e r a l s  such h o l d e r s  have n o t  had t o  watch over  
t h e s e  i n t e r e s t s  and perhaps  t h i s  made t h e  ( r e f e r r e d - t o )  Michigan 
c a s e  u n c o n s t i t u t i o n a l .  H e  f e l t  t h a t  a  l o t  o f  s tudy  should  be made 
on t h e  problem s o  more p r o t e c t i o n  i s  w r i t t e n  i n  t h e  law f o r  t h e  sub- 
s u r f a c e  owner. M r .  Gannon s a i d  he concur red  wi th  t h e  comments of 
M r .  P h i l l i p s  and d i s a g r e e d  wi th  SB211. H e  thought  HI3722 had m e r i t  
b u t  opposed it i n  i t s  p r e s e n t  form. 



Mr. Allen said he too opposed SB211 and had some problems 
with HB722 as well. He said the industry would be happy to furnish 
people to assist with a study such as had been mentioned. Mr. 
Schaenen agreed there is a problem in the fractionalization of 
dormant mineral interests but, he said, this problem does not hold 
up exploration in very many cases. He questioned the constitution- 
ality of taking a landowner's mineral interests away, He said 
this cannot be done without due process, and distributed Exh. #5, 
an opinion of the State of Michigan. He thought SB211 would be al- 
most impossible to handle because of the administrative problems 
finding out if the minerals were settled or not. 

Mr. Mockler wished to go on record as favoring HB722 both in 
its concept and its workability pver SB211. He is opposed to SB211 
for the reasons stated, though he does not really favor HB722 by 
itself. 

The Chairman called for other proponents or opponents and fol- 
lowing, permitted Rep. Hirsch to close. He said he couldn't rebut 
the mechanical problems that might exist in the bill but he said 
they did work on it and had what they thought were the proper me- 
chanics. He said if there is still time they would do their best 
to do a better job with the bill as he felt there is need to clear 
up the problem. He said the industry can still get leases to ex- 
plore for minerals but he said as time goes on the problem of es- 
tablishing mineral rights gets worse as these rights get fraction- 
alized even moreso. He felt there was a need to address the problem. 

Chairman Mathers then stated there was a short time for ques- 
tions from the committee. He also asked that Mr. Weinberg put the 
referred-to amendments into the bill so the committee can have a 
better understanding of their significance to the bill. 

Following his instruction, the hearing on SB211 and HB722 was 
closed. 

CONSIDERATION OF HOUSE BILL 553: Rep. Driscoll distributed 
Exh. #6, and said the bill would exempt one-half of net proceeds 
tax, and all the severance tax for thb first 3 years of production 
from new gas wells 5,000 feet or more deep. He referred to differ- 
encein drilling costs in the state and said he believed this tax in- 
centive would induce drilling in the state. The price of gas is ex- 
pected to go up so the incentive should become even greater. He 
said the bill was introduced by the Governor's office to help solve 
the energy problems in the state. 

Mr. Allen said the bill as originally written provided no in- 
centive, however it had been amended to provide some changes that 
would help. He introduced Exh. # 7  and said there will be new wells 
drilled and that there is potential that should be explored. He 
thought this legislation would show that Montana had a desire to 
do something to encourage more drilling and would be in the best 
interests of the state. 



Chairman Mathers asked f o r  o t h e r  proponents  of  t h e  b i l l  and 
t h e r e  be ing  none, c a l l e d  f o r  opponents. M r .  Lynch spoke n e x t ,  
s ay ing  c o u n t i e s  a r e  worr ied  t h a t  such l e g i s l a t i o n  i s  chopping away 
a t  t h e  n e t  proceeds .  He s a i d  t h e  n e x t  L e g i s l a t u r e  may exempt w e l l s  
a t  3 o r  perhaps  even a t  2 , 0 0 0  f e e t  and t h e  revenue l o s s  has  t o  come 
from somewhere, t h u s  it would be the p r o p e r t y  owners who would p i c k  
up t h e  l o s t  revenue. H e  cont inued w i t h  h i s  tes t imony by showing a  
c h a r t  u s ing  f i g u r e s  he o b t a i n e d  from t h e  Dept. of Revenue, i nd i ca -  
t i n g  produc t ion  o f  n a t u r a l  g a s  bas  decreased  i n  t h e  s t a t e  by on ly  
about  25% i n  t h e  l a s t  5 y e a r s ,  whereas the p r i c e  has  i n c r e a s e d  by 
approximately  900%.  H e  asked t hen ,  what more i n c e n t i v e  do you need 
f o r  t h a t  k ind  of money f o r  t h a t  same amount o f  gas .  H e  d i d n ' t  be- 
l i e v e  Montana Is a s  b a d  as 9ne p f  t h e  w i t n e s s e s  s t a t e d ,  i n s o f a r  a s  
t a x i n g  i s  concerned,  r a t h e r ,  he t boygh t the  s t a t e  was about  average.  
H e  was on ly  worred about  n e t  p roceeds ,  a s  t h e r e  are a t  p r e s e n t  about  
6 t a x e s  on n a t u r a l  g a s  and he asked why p i c k  on n e t  p roceeds  which 
i s  s o  impor tan t  t o  t h e  coun t i e s .  

Rep. D r i s c o l l  made h i s  c l o s i n g  remarks a t  t h i s  p o i n t  and had 
f i g u r e s  t h a t  d i f f e r e d  w i t h  t h o s e  o f  M r .  Lynch. H e  s a i d  most of t h e  
w e l l s  t h a t  are producing a r e  a t  less than  5 , 0 0 0  f e e t ,  and he  f e l t  
t h a t  though t h i s  was a s m a l l  i n c e n t i v e ,  he  thought  it w i s e  t o  es- 
t a b l i s h  it i n  o r d e r  t o  have a p r i o r i t y  f o r  n a t u r a l  g a s  e x p l o r a t i o n .  

Due t o  p rev ious  lengthytes t imony on HB722, t h e  Chairman was 
f o r c e d  t o  conclude hea r ing  on t h i s  b i l l .  

CONSIDERATION O F  HOUSE BILL 4 3 4 :  Due t o  p r e s s  of  t i m e ,  t h i s  
b i l l  was n o t  fo rma l ly  p r e s e n t e d  but 'Mr.  W i l l i a m s ,  from o u t  of  town, 
was i n v i t e d  t o  g i v e  h i s  tes t imony.  H e  s t a t e d  h i s  l a n d  w a s  mostly 
sagebrush when he  f i r s t  p u r c h a s e d i t  and undeveloped, w i t h  a land  
va lue  a t  a  b a r e  minimum. Now, a f t e r  s p r i n k l e r  i r r i g a t i o n ,  t h e  land  
has  i n c r e a s e d  i n  v a l u e  by almost 2000%. The l and  w i l l  now g e n e r a t e  
more t a x e s  i n  t h e  county and state ,  and i f  it weren ' t  f o r  t h e  s p r i n -  
k l e r  i r r i g a t i o n  system t h e  l and  would s t i l l  be  sagebrush.  H e  s a i d  
he would suppor t  any l e g i s l a t i o n  t h a t  would h e l p  dec rease  t h e  t a x e s  
on such systems.  

M r .  Williams w a s  informed t h a t  t h e r e  was a  b i l l  now i n  t h e  House 
t h a t  e l i m i n a t e d  t a x e s  on t h e  s p r i n k l e r  systems and w a s  awa i t i ng  ac- 
t i o n  by t h a t  body. 

Following t h i s  b r i e f  d i s c u s s i o n ,  t h e  meeting adjourned.  

WILLIAM ~ T H E R S  CHAI RMAN 
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IIOIJSE BILL NO. 7 2 2  

PROPOSED AMENDMENTS 

1 .  Amcnd t i t l e ,  l i n e s  9 t h r o u g h  11. 
F o l l o w i n c j  : PRODIJCTION" 
S t r i k e :  "THE V E S T I N G  O F  T I T L E  OF ABANDONED INTERESTS I N  'rIt1: SCJlll~'ACE 

OWNER, " 

2 .  Amend t i t ] - e ,  l i n e  1 3 .  
F o l l o w i n g :  " N O T I C E "  
I n s e r t :  " ; A M E N D I N G  SECTION 91-502 ,  R.C.M. 1 9 4 7 "  

3 .  Amend page 1, scct ion 1, l i n e  2 0 .  
F o l l o w i n g :  " r n & ~ e ~ a % s "  
I n s e r t :  " , o r  o t h e r  m i n e r a l s "  

4. Amend paqe 2 ,  s e c t i o n  3 ,  l i n e  8 .  
k ' o l l o w i n q :  " i n t e r e s t s .  " 
S t r i k e :  " (1) " 

5 .  Amcnd page 2 ,  s e c t i o n  3 ,  l . i .ne 1 5 .  
F o l l o w i n g :  " a b a n d o n e d "  
I n s e r t :  " f o r  p u r p o s e s  o f  i n s t i t u t i n g  a q u i e t  t i t l e  a c t i o n  u11dcr 

[ s e c t i o n  6 1 "  

6 .  Amend paqe 2 ,  s e c t i o n  3 ,  l i n e  1 6 .  
F o l l o w i n g :  l i n e  1 5  
S t r i k e :  " ( a )  " 
I n s e r t :  " (1) " 

7 .  Anlend p a g e  2 ,  s e c t i o n  3 ,  l i n e  20.  
F o l l o w i n g :  l i n e  1 9  - 
S t r i k e :  " ( b )  " 
I n s e r t  : I' ( 2 )  " 

8 .  A m e n d  p a g e  2 ,  s e c t i o n  3 ,  l . i n e  2 2 .  
F o l l o w i n g :  l i n e  2 1  
S t r i k e :  " ( i )  " 
I n s e r t :  " ( d )  " 

9 .  Amend p a g e  2 ,  s e c t i o n  3 ,  . l i n e  23 .  
F o l l o w i n g :  1 - i n e  22 
S t r i l k c :  " ( i i )  " 
I n s e r t :  " ( b )  " 

1 0 .  Amcnd p a y e  2 ,  s e c t i o n  3 ,  l i n e  2 5 .  
F o ~ ~ o w ~ ~ c J :  l ine 2 4  
S t r i k e :  (iii) " 

I n s e r t :  " ( c )  " 

11. Amend p a g e  3 ,  s e c t i o n  3 ,  l i n e  2.  
F o l l o w i n g :  l i n e  1 
S t r i k e :  " ( i v )  " 
I n s e r t :  " ( d )  " 
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SUP.'L'ORrL' ---- OPPOSE - ANEND - ---.- 7 

1'LEASE LlZAVE PREPARED STATEMENT WITH SECRETARY, 

Colrunen ts : Anlend House B i l l  7 2 2  as  f o l l o w s :  

1. Page 1 l i n e  6 Amend t h e  T i t l e  by a d d i n g  t h e  words  "or r o y a l . t y N  
a f t e r  t h e  word " m i n e r a l "  

2 .  Page  1 l i n e  1 9  restore t h e  words  " o r  o t h e r  m i n e r a l s "  

3 .  Page 2 l i n e  I b y  a d d i n g  the words  " o r  r o y a l t y "  a f t e r  the  w o l d  
" m i n e r a  1" 

4 .  P a y e  2 1 - i n e  2 s t r i k e  t h e  words  " w h e t h e r  r o y a l t y "  

5 .  Paye 2 l i n e  9 by a d d i n g  t h e  words  " o r  r o y a l t y "  a f t e r  t h e  w o ~ d  
' ' r ~ ~ i n e r a l "  

b. l.'dcje 2 l i n e  11 by s t r i k i n g  t h e  words  "mor tgaged  0 1  " 

7 .  ZJ;lye 2 line 1 2  by a d d i n g  t h e  words "or s u b j e c t  t o  (1 v a l i d  
i~ io r tgaqe ' '  a t  t h e  b e g i n n i n g  o f  t h e  s e n t e n c e .  

d .  l' ,~cjc? 2 l i n z s  1 2  and  1 3  by s t r i k i n g  t h e  words " i n  t h c  of f i ( : t  
of the c o u n t y  c l e r k  and r e c o r d e r  o f  t h e  county w t l ~ l r e  tile 1Ci11d is 

l o c a t e d "  and i n s e r t i n g  i n  l i e u  t h e r e o f  tkie w o r d s :  " i n  a c ~ o r d ~ n L - c ,  
with l aw"  

9 .  J1dyc? 2 l i n e  2 0  by a d d i n g  the words  "or r o y a l t y "  a f t e r  t he  w o r ( i  
" m i n e r a l  " 

10. P d y e  2 l i n e  2 4  s t r i k e  t h e  w o r d s  " m o r t q a g c  o r "  and  a f t c t ~ -  t l i e  
word " t r a n s f ( > r n  i n s e r t  t h e  words  " s a t i s f a c t i o n  o r  relf>dse 
by operai ion of l a w ,  of a v a l i d  m r t g a g e . "  

IS. Pdge 3 l i n e  5 by a d d i n g  t h e  words  " o r  roycil t y "  a f t e r  t h e  word 
" m i n e r a l "  

12. ~ ' d c ~ e  3 l i n e  9 by  a d d i n g  t h e  words  "or r o y a l t y "  a f t e r  t h e  wold 
"mi nc.r 'I J 'I 

13. P a ( j c ~  3 l i n e  1 3 ,  l i ne  1 5  and  l i n e  1 6  s t i k e  the word " n ~ l n c r d l "  

14. i . , 3 g t 9  3 l i n e  1 9  s t r i k e  t h e  words  "a m i n e r a l "  a n d  i n s e r t  1 1 1  l i e u  
i-htll-eof the word "an"  

1.5. P a g e  3 l i n e  2 5  s t i k e  t h e  word " m i n e r a l "  

1 6 .  P ~ C J C  4 l i n e  11. s t r i k e  t h e  word " m i n e r a l "  

1 7 .  Paye 4 1 - i n e s  1 7  t h r o u g h  23 strike a l l  l a n g u a g e .  



I N  THE C I l < C U I T  COURT F O R  TIiE COUNTY O F  XOT4'i':.iORENCY 

J O I I N  E .  B I C K E I , ,  ETTA PtRE I I I C K E L ,  
GERRY O I L  CO?IPANY,  a D e l a w a r e  C o r p .  , 
S K E L L Y  O I L  C O M P A N Y ; - a  D c l n w a r c  C G ~ ~ . ,  
T O T A L  LEOXAI<D,  I N C . ,  a M i c h i g a n  C o r p . ,  
THE DOW CiIEFIICAT, COi.PAKY, a D e l a w a r e  C o r p . ,  
SAY0l.l O I L  COl iPANY,  a Texas C o r p o r a  t i o n ,  

P l a i n t i f f s  
J O S E P I !  P . SI.JAI,LOW 

C i r c u i t  J u d g e  
(P -21187)  

JNES I .  F A I R C H L L D ,  W I N I F R E D  E .  F ' A I R C H I L D ,  F i l e  N o .  7 5 - 0 0 0 8 7 7 - C I  
CARL 2.1. IJOI<TII , D O R I S  Id .  LJORTII. 
SHI<L,L O I L  COI.!PANY, a D e l a r l i a r c  C o r p .  , 
D E L O R I S  ?I. COOK d / b / a  SOUTi-I!.IESTERN 011, 
C O r n A N Y ,  

D e f e n d a n t s  

C L I F F O R D  14. TASI1,OR (P2.1293) 
A t t o r n e y  f o r  P l a i n t i f f s  
5 2 1  S e y m o u r  A v e n u e  
L a n s i n g ,  M I  48933 

R O B E R T  E .  P R I C E  ( P I  3 094 )  
A t t o r n e y  f o r  D e f e n d a n t s  D e l o r e s  M. 
C o o k ,  d / b / a  S o u t h w e s t e r n  O i l  C o ,  and 
J a m e s  I .  F a i r c h i l d  f' W i n i f r e d  E .  F a i r c h i l d  
F i r s t  S t z a t e  B a n k  B l d g .  
G r e e n v i l l e ,  111 .48838 

JOHN H .  N O R R I S  (P18340) 
A t t o r n e y  f o r  Defendants 
C a r l  $1. L l o r t h ,  D o r i s  181. N o r t h  ( D c c e a s c d )  
and S h e l l  O i l  Company 
1 7 3 2  B u h l  B u i l d i ~ l g  
D e t s r o i t ,  P I 1  4 8 2 2 6  



of  o i l  and g a s  r i g h t s  i n  c e r t a i n  l a n d s  l o c a t e d  i n  t h i s  c o u n t y .  

P l a i n t i f f s  c l a i m  t i t l e  by o p e r a t i o n  o f  s t a t u t e ,  

namely ;  % t h e  Dormant - ? l i n e r a l  A c t  . 1963 PA 43 ( e f f e c  r i v e  Sep tember  

PlCLA 554 .291  e t  s e q . ;  MSA 2 6 . 1 1 6 3  e t  s e q .  

D e f e n d a n t s  c l a i m  t i t l e  by r e s e r v a t i o n  o f  same ,  b e i n g  

made by t h e i r  p r e d e c e s s o r s  i n  t i t l e .  

V e s t e d  t i t l e  i n  d e f e n d a n t s ,  o r  t h o s e  c l a i m i n g  

) ( t h e r e u n d e r ,  i s  conceded ;  p l a i n t i f f s '  c l a i m  i s  one  o f  s u p e r i o r  

I I t i c l e  by o p e r a t i - o n  o f  s t a t u t e ,  s u p r a .  

Both p a r t i e s  concede  t l i n t  no f a c i u a l ,  d i s p u t e  e s i s  t s  

and e a c h  h a s  moved f o r  sum9ar:y judgment t o  q u i e t  t i t l e .  T h u s ,  II 
It t h e  s o l e  q u e s t i o n  f o r  d e t e r m i n a t i o n ,  r e q u e s t e d  of  t h i s  C o u r c ,  i s  

c o n s t i t u t i o n a l i t y  o f  t h e  A c t ,  -- s u p r a .  -- 

The Act  i n  q u e s t i o n ,  s u p r a ,  S O  f a r  a s  r i ~ n t e r i a l ,  p r o v i c  

I/ t h a t  any  p e r s o n  h o l d i n g  any i n t e r e s t  i n  o i l  o r  g a s  i n  a n v  l a n d ,  

11 o t h e r  t h a n  t h e  s u r f a c e  oiqner, s h a l l  b e  deemed t o  h a v e  abandoned 

them, i f  d u r i n g  any twen ty  (20) y e a r  p e r i o d ,  t h e y ,  r e l a t i v e  t o  

s a l d  l a n d s ,  f a i l  t o :  

1 )  S e c u r e  a d r i l l i n g  p e r m i t ;  o r ,  

2) S e l l ,  l e a s e ,  mor tgage  o r  t r a n s f e r  ( s a i d  r i g h t s )  
by rccordcr i  i t i : ; t n i ! n ~ > i l t ,  i.n ; iSscnce o f  a 
d r i l l i n g  p e r m i t ;  o r ,  

I I 3)  A c t u a l l y  p roduce  o r  w i t h d r a w  g a s  o r  o i l ;  o r ,  
I 

4 )  A c t u a l l y  u s e  such  i n t e r e s t  i n  under;round g a s  
s t o r a g e  opcrci  t ions ; o r ,  - 

c i f e c  t i v c  Scptcnlber 3 ,  1 9 6 3 ,  f o r  al ly pel-soil s o  n.Cfecteci t o  

p c r i o r n l  aily o f  t h e  above a c t i o n s  and  ~ h e r c b y  p r o t e c t  t h e i r  

. - -  . -  - 

5) Record a n o t i c e  o f  i n L c r e s i  clnin!ed w i t h  t h e  
R e g i s t e r  of Dcctls i n  tile C o ~ l n E y  w h e r e i n  t h e  I 

t h e  l a n d  i s  I o c a  tctl.  
. . 

A thrcca-year  f ; rnce p e r i o d  vas p r o v i d e d  by  L ~ C  A c t ,  



i n t e r e s  t f rom a b a n d o ~ ? c l c n ~  f o r  nno ~ i i e r  t:r.lenLy - y e a r  p e r i o d .  1963  

PA 4 3 ,  8 1; 1!CLA 554 .291 ;  MSA 26.11G3. I n  a l l  o t h e r  r e s o e c t s ,  

t h e  A C E ,  s u p r a ,  p r o v i d e s  f o r  r e t r o s p c c t i v c  a p p l . i c a r i u n .  

D e f e n d a n t s ,  who arc o r  c l a i m  u n d e r  t h e  h o l d e r s  of 

r e c o r d  t i t i e  a s  t o  the s u b j e c t  'oi.1 and gas r i g h t s ,  c o n c e d e  t h e y  
I 

have  f a i l e d  t o  p e r f o r m  any of  t h e  r e q u i r e d  a c c i o n s .  

pa r F u r t h e r ,  t h e  ~ ' i c t  i s  s e l f - e x e c u t i . n g ,  insomuch as  i t  

I I p r o v i d e s  t h a t  upon t h e  o i l  and gas i n t e r e s t  b e i n g  deemed abandon 

I I i t  s h a l l  v e s t  i n  t h e  owners of  t h e  s u r f a c e .  1963 PA 4 3 ,  8 2 ;  

11 1,ICI,A 5 5 4 . 2 9 2 ;  NSA 26 .1164 .  I t  i s  u n d e r  tliis p r o v i s i o n  t h a t  1 
p l a i n t i f f s ,  a s  owners o f  the  s u r f a c e  o r  c l a i m i n g  t h e r e u n d e r ,  bas 

t h e i r  c l a i m .  

D c f e r ~ d a n t s  concedt: rhnt p l - n i - n t i f f s  a r e  r - r i t h i n  t h e  

I / s t a t u t e  b u t  conrend  ~ h c  s t a t u ~ c  i s  uncons ~ i t u ~ i o n a L .  I 
I / P l a i n t i f f s  dc11y def  e n d a n ~ s  ' a l l e g a t i o n ,  c l a i m i n g  ! 

among o t h e r  g rounds  t h a t  t h e  stl;?t.ilEc i s  3 v a l i d  excr:cise o f  the 

p o i i c e  po:.ier, \:it11 rneclris b e i n g  ::empl.oyed which  a r e  a p p r o p r i a t e  t o  
I 

1 o i l  and gas  r i g h t s  c o n s t i ~ u t c  a s e p a l - a t e  l e g a l  e s t a t e  which may, 

I I as  i n  t h i s  c a s e ,  b e  severc?d and  r e s e r v e d  upon c o n v e y a n c e .  T h u s ,  

I I the q u e s t i o n  t o  be answered i s ;  IIns  he l e g i s l a t u r e ,  by  s t a t u t e  

I I and w i t h i n  c o n s t i t u t i o n a l  ? r o p r i c t . y ,  e x t i n q u i s h e d  t h i s  s e v e r a b l e  

nut: v e s t e d  r i g h t ,  c ~ s  t o  one pc?rLy and v c s ~ c d  sane vritlhin a n o ~ h e r  / I  ' 
i p a r i y ?  

This C o u r t  has cxpcntfed cxt iaus  t i . ve  r e s e a r c h ,  i n c l u d i ~  

5 .  
- &  . 

extensive study of  c h e  bl- i .cfs and  argllnlcnLs oL Lhc p a r t i e s ,  

~ L t l h o u t :  r e a c h i n g  s n t i s f a z ~ o r y  conc!.u>;i.on. 'l'llis C o u r t  f u r t h e r  

f i n t l r ;  c o n c e r n  r e 1 . a t i . v ~  Lo a ql;c.r, L i o : ~  touc:ii.ni; upon ~ h c  
I 

I con:: t:it:utliorlal.j.uy o f  t:hc stil-1-1 el: t i\c t- . -..---A- :;lli)1;:1, \:hi c : i ~  i.s n o r  r.-:~iscd 

. . I i e  i s ,  a s  i !  I I .  I I .  , ; levr .zr ! ic~ .css  , I 



I n  t h i s  regarJ, i t  c o n c e r n s  t h i s  C o u r t  t h a t  t h e  A c t ,  

" A t  conunon l a w ,  p e r f e c t  l e g a l  t i t l e  t o  a  
c o r p o r e a l  h e r e d i  tarnent c a n n o t  b e  abandoned .  " 
C J S ,  Abandonment, 5 c .  

I I To t h e  e x t e n t  o f  t h i s  C o u r t ' s  r e s e a r c h ,  i t  would 

a p p e a r " t t h a t  t h e  u n i v e r s a l  r u l e  atl co~nr~lo~l  law i s  t o  t h e  e f f e c t  

t h a t  f e e  s i rnp le  o ~ m e x s h i p  of  m i n e r a l s  i n  t h e  ground i s  a 

I I c o r p o r e a l  h e r e d i t a m e n t .  A d m i t t e d l y ,  a s e v e r a n c e ,  conveyance  o r  

11 c o n t r a c t u a l  t r a n s f e r ,  by t h e  fee owner ,  .of t h e  r i g h t  t o  go upon 

11 l a n d  f o r  t h e  t a k i n g  o f  oi.1 and g a s ,  h a s  been c o n s t r u e d  w i t h i n  

I I some j u r i s d i c t i o n s  a s  an  i n c o r p o r e a l  h e r e d i t a m e n t ,  a n d  t h u s  

I/ s u b j  e c t  t o  abandonment .  Nevertheless , i t  vlould a p p e a r  t h a t  the]: ,  

I I i s  p r e c e d e n t  i n  t h i s  j ~ l r i s d i c t i o n  t o  s u s t a i n  the  conr,ion law r u l e  

/I o r d e r  t o  e s t a b l i s h  a n  abandonment o f  p r o p e r t y ,  a c t u a l  a c t s  o f  

I 

I 

I I r e l i n q u i s h m e n t  accompanied by a n  i n t e n t i o n  t o  abandon n u s t  be s h  

s u  r a  Bonninghausen v l lnnsen,  305 Mich 5 9 5 ;  9 NW2d 856 ( 1 9 4 3 ) ,  ,P? - ---- 

and f u r t h e r  p r c c e d e n ~  t o  s u s t a i n  that o i l  and gas l e a s e s  a r e  

c o r p o r e a l  h e r e d i t a n ~ e n t s  , At t o r n e y  .- G e n e r a l  v P c r e  - 11nrquer - t e  RR Co 

263 Nich  431 ;  248 NTrJ 860 (1333) ;  -- Jacrnicl:c v  I l a v i d s o n ,  - 290 Plich 2' 

287 NW 472 ( 1 9 3 9 ) ;  1 A n  J u r  2 d ,  Abandoned P r o p c r t y ,  8 1 3 ,  1 4 .  

F u r t h e r ,  i t  i s  we11 s e t t l e d  t h a t ,  a t  conmon l a w ,  i n  

11 1 Am J u r  2d , Abandoned P r o p e r t y ,  ,l 1 5 ,  1 6 ;  l l i c h i g a n  La:$ & P r a c t i .  

( 1  Abaildon:~;ent, 8 2 ,  3 .  A l s o ,  t l i e r e  c a n  be no abnndonnicnt o f  

p r o p e r t y  i f  t h e  p e r s o n  h a v i n g  t h e  r i g l l c  o r  t h e  p r o p e r t y  i s  unatiz 

o f  i t s  e x i s t c n z e ,  --.- Sabi t l s  v l ~ i c A l l i . s t c r ,  ---- --- 116 V t  3 0 2 ;  76 APd 1 0 6 ;  

Li.nscor:tb v Goodvcar T i r e  & Rul)bcr Co (C:2 8 )lo) 1 9 9  F2d 4 3 1 ,  and --- 

i n  t h i s  j u r i s d i c t i o n ,  t h e r e  i s  l o n z  s tnndini ;  a u t h o r i t y  t h a t  

abandonnlcntl of  i n t l c r c s t s  i n  r ea l .  c s  t a t c  c a n n o t  b e  i n f e r r e d  f rom 

I I non user a 1 o n e . l  Dory v C i . l l c i l ,  113 i.!icik 2 0 3 ;  5 :iiJ 9 9  ( 1 5 8 0 ) .  -- -- 

I / 1. I)ot.jr i s  d i s  t : i t ~ ~ , u i : ; l ~ n h l c  froin Ai-1.ori:cv C;cnc!ral. , I , ant1 - - - - . - . - - - . .. - -- 
. I ; ~ c i ~ i c l i c  . s i r  . 1 - I  i t  I t  , ;I l c n s c h o  lii i . n ~ c l : c s  t i s  



t h e  A c t ,  - si.g)r;l, --- c o n t r a r y  t o  t h e  corainon lavr, 

~ r o v i d e s  n o t  o n l y  t h a t  t h e  v e s t e d  g a s  a n d  o i l  i n t c r c s t :  i s  now 

;ub j  ec  t t o  abc?r~doni:ient, w11en t h c r c c o f o r c  i t  r.7as n o t  , b u r  a l s o  

now r e q u i r e s  afZi . rmat ive  a c t s  t o  avo id  nbandonnlent and has 

e l i m i n a t e d  concu r r ence  of  t h e  forincr n e c e s s a r y  e l e n e n t s  of  i n t e n t  

t o  abandon.  

A l l  o f  the  preccdini ; ,  t h i s  Cour t  f i n d s  i s  s p e c i f i c a l l .  

con t ra r i r  " t o  and i n  d e r o g a t i o n  o f  t h e  coiilmon law i n  f o r c e  a t  t h e  

t i m e  o f  ghe enactment  of  t h e  P u b l i c  A c t ,  s u p r a .  Xarnely, p r i o r  

t o  September 6 ,  19G3, g a s  and  o i l  i n t e r e s t s  were  noL s u b j e c t  t o  

abandoninent o r ,  i n  the a l t e r n a t i v e ,  i f  s u b j  e c t  t o  abandonment,  

cou ld  n o t  b e  abandoned i n  absence  of a c t u a l  a c t s  of  r e l i n q u i s h n c ~  

accompanied by  an i n t e n t i o n  t o  abandon.  

T h i s  r e c o r d  i.s b n r r c ~ i  of  a n y  a c t  of  ~ b a r i c l ~ ~ ~ e n t ,  a s  

r ecogn ized  a t  couircon l a w  o r  any  c:.:pression o f  i n t e n r i o n  r o  

abandon,  b e i n g  a t t r i b u t a h l  c t o  defer ldnnts  h e r e i n .  

I n  a p p l y i n g  t h e  f o r e g o i n g  firldi.n;s and c o n c l u s i o n s  

t o  t h e  c a s e  a t  b a r ,  c zn  i t  bc  s a i d  thaL t h e  l e g i s l a t u r e ,  by 

c r e a t i o n  of a new c r i t e r i o n  of abandonmcnt, c a n  r e r r o a c t i v e l - y  

d i v e s t  owners o f  v c s t c d  g3s and o i l  r i g h t s ,  of  t h z i r  r i g h t  under  

common law ~o h o l d  s a i d  i n t c r t ~ s t s  f r e e  o f  a c l a i m  of  abandonment 

o r ,  i n  t he  a l t e r n a t i v e ,  Lo h o l d  the13 f r e e  of a c l a i m  o f  

abarldonmcnt i n  absence  o f  act:ual. a c t s  o f  re l i .nquishrncnt  accompa; 

by an i n t e n t i o n  t o  abandon.  T h i s  Cour t  b e l i e v e s  n o t  . 

C l e a r l y ,  t h e  A c t ,  s u p r a ,  by r c t r o a p p l i c a t i o n  d i v e s  tr 

v e s t e d  p r o p e r t y  r i g h t s ,  under  a c r i c c r i o c  of  abandannent,  c h a t  

was n o t  i n  I o r c c  a t  t i n e  o f  pnssasc of  th?  A c t .  

A i u r t h e r  c l c n r  c f f c c t  o f  Lhe A c t ,  s u ? r n ,  i s  t o  

r e c r o a c t i v e l y  c' i ivcst dcfcrldant.r ,  of their ril;hr t o  di : ;pose o f  

p r o p e r t y  ap,a i~l  b y  a p p l i c n ~ i o n  of  the. c r i - t e r i o n  o f  at~andonrncntl r 

there  of o r e  i n  cf  f e c  L . 



" C o u r t s ,  a s  ii r u l e ,  a r c  1o;iih t o  g i v e  
r e t r o a c  t i v e  f f f c c c  t:o s L ~ ~ C L I C C S  , ( ~ : i p e c i a l l . y  
whcrc i t  w i l l .  d i s  ~1.11:lr  c o n l r o c l u n l .  o r  v e s c e d  

1 1  ., r i g h t s .  I v 1 1 o n  8 226  i l i c h  l [ + G ;  
1.97 NW 5 2 2 ( 1 9 2 4  j . 

T h i s  Cour t  c o n c l u d e s  r h n t  t h e  L e g i s l a t u r e  by  t h e  Act  

I/ 1963 ,  s u p r n ,  c o u l d  n o t  l a w f u l l y  and c o n s t i t u t i o n a l l y ,  r e t r o a c t i v i  

I I d e p r i v e  d e f e n d a n t s  o f  t -he i r  coriunon law r i g h t  t o  h o l d  o i l  and gas 

/I r i g h t s ,  f r e e  o f  a c l a i m  of  abando.nrnent o r ,  i n  the a l t e r n a t i v e ,  t r  

5 r 

d e p r i v e  thein o f  t h e i r  conxnon l a w  r i g h t  t o  h o l d  s a a c  f r e e  o f  a 

/I c l a i m  o f  abandonment a b s e n t  a  showing o f  a c t u a l  a c t s  o f  

/ I  r e l i n q u i s h m e n t  accompanied by a n  i n t e n t i o n  t o  abandon .  

The e f f e c t  and a p p l i c a t i o n  of t h i s  A c t ,  supra, as t o  

t h e  d e f e n d a n t s  a t  b a r ,  i s  p r o h i b i t e d  b y  t h e  C o n s t i t u t i o n  o f  t h i s  

S t a t e .  

"No b i l l  o f  a t ~ n i n d c r ,  c x  p n s ~  f a c t o  l a x  o r  
law impairin:;  the o b l i s n ~ i o r l  o f  c o n t r ~ c :  s h a l l -  
bc  e n a c t c d .  I ! 
Const  1363 ,  a r t  T ,  5 1 0 .  

T h i s  C o u r t  niakes no f inci i i lg  t o  t h e  p r o s p e c t i v e  

1 a p p l i c a t i o n  o f  t h e  s . t a t u t e ,  s u n r n .  d e t c r r i n n t i o n  o f  szn:e i e i n g  
-4- 

u n n e c e s s a r y  t o  r e a c h  d e c i s i o n  h e r e i n .  

P I - a i n t i f l s  argumen: t h a t  c o t i s t i . r u t i o ; l a l  o b j  e c t i o n s  

s h o u l d  be overcome,  f o r  t h e  r e a s o n s  as s e t  f o r t h  i n   heir 

I I p l e a d i n g s  and b r i e f , a r c  r e j e c t e d .  

A Judgment n e c e s s a r y  t o  e f f e c t u n t c  t h i s  O p i n i o n  sha l l .  

be s u b m i t t e d  i n  a c c o r d a n c e  w i t h  GCR 1 9 6 3 ,  5 2 2 . 1 .  



GAS TAX AND ROYALTY FUNDS 

CONTROLLED BY STATE AND LOCAL GOVERNMENTS 

FISCAL YEAR 1976 

S t a t e  Resource  Indemni ty  T r u s t  Tax 

S t a t e  N a t u r a l  Gas Severance  Tax 

S t a t e  and Loca l  N e t  P r o c e e d s  Tax* 

S t a t e  C o n s e r v a t i o n  Tax 

R o y a l t i e s  P a i d  t h e  S t a t e  

* Assuming t h e  a v e r a g e  m i l l  l e v y  a f f e c t i n g  gas p r o d u c e r s  i s  
150 m i l l s .  

EFFECT OF HB 553 

Assuming t h a t  any .new w e l l  d r i l l e d  would be no more p r o d u c t i v e  
t h a n  t h e  a v e r a g e - e x i s t i n g  gas w e l l .  The average t a x  b r e a k  pe r  
n e w  (or  capped) ' w e l l  would be $1,165.00 p e r  year f o r  two y e a r s  
o r  $2,330.00 t o t a l .  T h i s  would e q u a l  a 4 . 3  c e n t  per  n ic f  b r e a k  
(based on n e x t  p a g e ' s  a v e r a g e  w e l l  a s sumpt ion)  and t h e  a s sumpt ion  
t h a t  $1 ,782,460.95 was c o l l e c t e d  by state and l o c a l  governments  
i n  n e t  p r o c e e d s  t a x e s .  
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In ordar to co~npara, is accurataly a s  possibiL, irr C O ~ : S  1312 b6i-1-0: Linor lG il:,.i,:,-, I 

crude oil producing states, the aveioage valua 02 cmde oil in each state  w l s  dctG;- 
mined, and a11 rnineral tax lrrrs of that ststo word apyliad to thet vi lua.  Thus we' 
have thtj following comparison; . . 

Tax Ratio of 
Bsrrmel. Tax to VaZui: 

NEW MEXICO 

S0UTi-I DAICOTA . none rrone 

UTAH - $. 1584 5.19% 

WYOMING 

Tire tax costs per barrel demonstratad abova included or~ly those tcxas iipplicd 
directly to tha value of tho productioil 2nd do not include such tnxas a s  i ; i co~ ,o  
tbxes ,  production equipment taxes,. sales taxes, e t c ,  

I 

0 .  I 




