
MINUTES OF THE MEETING 
TAXATION COMMITTEE 

MONTANA STATE GENATE 

March 17 ,  1977 

The f o r t y - f i f t h  meeting of t h e  Taxa t ion  Committee was c a l l e d  
t o  o r d e r  on t h e  above d a t e  i n  Room 415 of t h e  S t a t e  C a p i t o l  Bui l -  
d ing  a t  8:10 a . m .  by Chairman Mathers, 

ROLL CALL: R o l l  call found a l l  members p r e s e n t  w i t h  t h e  
excep t ion  of Sen. Manning who was excused. 

The fo l lowing  w i t n e s s e s  were 

S teve  Grose 
John Cadby 
Rod Wilson 
Mr. Dore 
Mr. Burr 
M r .  Madison 
M r .  Groff 

Mont. Savings & Loan 
Mont, Assoc. o f  Bankers 
BJgs. Chaxn. of  Commerce 
Dept. of Revenue 

' 1  

CONSIDERATION O F  HOUSE BILL 95: Rep. Fagg gave a  b r i e f  pre-  
s e n t a t i o n  of h i s  b i l l  which would d e l e t e  hydrous s i l l i c a t e s  from 
mica mines t a x .  H e  s a i d  hydrous s i l l i c a t e s  i s  c l a y  and i s  used 
i n  t h e  making of b r i c k  and c l a y  p o t s  and t h a t  manufac ture rs  of 
t h e s e  p roduc t s  a r e  f i n d i n g  t h e  p r e s e n t  t a x  p r o h i b i t i v e  when they  
a t t empt  t o  compete w i t h  o t h e r  f i rms  o u t  of  t h e  s t a t e .  The Depart- 
ment of  Revenue had asked t h i s  l a w  be taken  o f f  t h e  books a s  it 
was a  d i f f i c u l t  t a x  t o  c o l l e c t .  Th i s  same c l a y  i s  o f t e n  found i n  
basement excava t ions  and enforcement of  t h e  c o l l e c t i o n s  would be 
most d i f f i c u l t .  D.R.  r e p r e s e n t a t i v e s  agreed  wi th  Rep. Fagg 's  
p r e s e n t a t i o n  o f  t h e  b i l l .  There were no o t h e r  proponents  o r  op- 
ponents  and fo l lowing  a b r i e f  d i s c u s s i o n ,  t h e  b i l l  was moved. 

D I S P O S I T I O N :  Sen. Watt Moved HB95 B e  Concurred I n .  The 
motion was c a r r i e d  unanimously. 

CONSIDERATION O F  HOUSE BILL 73: Rep. Ramirez p r e s e n t e d  t h i s  
b i l l  which d e a l t  w i t h  exc lud ing  income on mortgages, e t c . ,  h e l d  by 
o u t  of s t a t e  companies. H e  thought  t h i s  bill would encourage o u t  
of s t a t e  companies t o  buy s ta te  loans  t he reby  boos t ing  t h e  s t a t e ' s  
economy. He s a i d  a t  p r e s e n t  such companies have s e v e r a l  r i s k s  in-  
volved i n  making such loans ,  one o f  t h e s e  be ing  t h e  p o s s i b i l i t y  of  
t h e i r  be ing  s u b j e c t  t o  t h e  c o r p o r a t i o n  income tax.  

The Chairman asked f o r  o t h e r  proponents  and Mr. Cadby s a i d  
he knew of an i n d i v i d u a l  who was having d i f f i c u l t y  i n  s e l l i n g  loans  
t o  some companies i n  N e w  York because of t h e  t a x  and he f e l t  i f  t h i s  
b i l l  were passed it would be  a means o f  encouraging t h e  s a l e  of  bonds 
t o  o u t  of  s t a t e  companies. Sen. Murphy a l s o  was a proponent o f  t h e  
b i l l ,  p rov id ing  it be amended as he  proposed.  



Chairman Mathers called for qther proponents or opponents 
of the bill and a discussion followed with questions from the com- 
mittee and amendments proposed. 

Sen. Turnage moved that Mr. Tippy draft an amendment that 
will specify that these are to be secondary loans and securities 
and would have to originate in the state. His motion was secon- 
ded by Sen. Watt. 

Following further discussion, the hearing on HB73 closed. 

CONSIDERATION OF HOUSE BILL 4222 Rep. Ramirez also presen- 
ted this bill which he said pertains' to small corporations, quali- 
fying under subchapter S, and the bill simply adopts the changes 
of the tax reform act of 1976 to bring the state law into conform- 
ity with the FederaJ.. Mr. Dore said the D.R. supports the bill also. 

DISPOSITION: Sen. Turnage Moved HB422 Be Concurred In. The 
motion carried unanimously. 

CONSIDERATION OF HOUSE BILL 583: Rep. Ramirez said this bill 
clarifies when the state corporation license tax accrues for Fed- 
eral tax purposes. He said there is a problem with corporations 
who use the fiscal year. He distributed Exh. #I, and said the law 
did not state what year the company should pay the tax. Therefore, 
if they had a particularly good year they would want to pay the tax 
in that year, rather than the following year, should it be a poorer 
one. Several amendments were suggested for the bill and Sen. Turnage 
moved the addition of the word "taxable" in 2 places in the bill, on 
page 2, line 10, following "for the" and on page 1, line 24, follo- 
wing the word "preceding". 

Sen. Turnage Moved the Adoption of these Amendments and the 
motion carried. 

DISPOSITION: Sen. Turnage then Moved HB583 As Amended Be 
Concurred In. This motion also carried unanimously. 

The committee then looked at bills heard previously, first 
taking up HB551. They discussed this bill again and consulted with 
Mr. Burr concerning the D.R.'s stand on the legislation. He said 
the D.R. was satisfied with the bill. 

Sen. Towe then Moved to Amend the Bill as shown on the com- 
mittee report attached. His motion carried unanimously. 

DISPOSITION: Sen. Towe Moved HB551 As Amended Be Concurred 
In. This motion carried unanimously. 

The committee then discussed HB155 and agreed to act upon it. 

DISPOSITION: Sen. Turnage Moved HB155 Be Not Concurred In. 
Motion carried with "No" votes by Sens. Healy, Watt, Norman. 

Following disposition of this bill, the meeting adjourned. 
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S c c  84-1511 s t a t e s  " ( I )  I t  i s  hereby d e c l a r e d  t h o  j ' ~ ~ ~  , 
o f  t h e  s t a t e  o f  ! l a n t a n a  both a t  the t i m e  o f  t h e  e n a c t r n c r l t  o t  
t t ~ c  c o r p o r a t i o n  l i c t i n s e  t a x  l a w  a n d  a t  s l l  t i m e s  s i n c e ,  h . 1 5  
trcen and s t i l l  i s  t h a t  e v e r v  c o r p o r a t i o n  d o i n g  b u s i n c s s  1 3  

N o n t a n a  s h a l l  p a y  a n  c x c i s c  taxcfor t f id  c x o r c i s a  of  s u c h  
privileye a n d  t h a t  t h e  amoun t  o f  such t a x  s h a l l  b e  b a s e d  I ~ J  s r l  

t h e  t o t a l  t a x a b l e  n e t  i n c o m e  o f  s u c h  c o r p o r a t i o n s  d u r i n g  t h c  
e n t i r e  period o f  t i m e  t h e y  are  e n g a g a d  i n  b u s i n e s s  in t h i r ;  
s t a t e .  e l a s t  y c 8 ( d r  1 1 1  

w h i c h  a c Montana  w a s  i r i  t c n  i t ~ ~ 1  

t l is  s c c t l v r l  ( s f -  

n  d i s s o l v ~ d  or \ t a c t  I n g  
to d o  b u s i n c s s  i r l  Y o n t a r l a  d u g t  p a y  t a x e s  a s  p r o v l d c c !  1 1 .  H 1 l k i 1 l  
o n  a l l  n e t  l n c o m l  o ~ r n c d  i n  !do)ltnna S n c l u d i n q  rlct incant. : 1  r 1 ! I ?  

f i n a l  p c r i o d .  
2 .  



Mor~ t d n a  lenders h a v e  d i f f i c u l t y  i 11 s c l l i ~ l y  red1 e s t a t e  rnort(j,~cjc:; 
t o  o u t  of  s t a t e  l e n d e r s .  Montana l e n d e r s  c d n n o t  i n  any way h o l d  
a l l  o f  t h e  r e a l  e s t a t e  l o a n s ,  p a r t i c u l a r l y  t h e  r c s i d , e n t i a l  l o a ~ r s ,  
wh ich  t h e y  makc. C o n s e q u e n t l y ,  t h e y  rust a t t e m p t  t d  sell a Ijor t i o i l  

of t h o s e  l o d n s  t o  o u t  o f  s t a t e  f i n a n c i a l  i r 1 s t i t u t : i o n s .  I f  thcl OUL 
of s t a t e  f i n a n c i a l  i n s t i t u t i o n s  refuse t o  p u r c h a s e  t h e  l o a n s ,  t l l c l  
u l t i m a t e  e f f e c t  i s  a  decrease i n  t h e  number o f  l o a n s  w i t h  ;A co~l:;t.- 

qu t?n t  e f f e o t  upon .t;hu c o n s t r u c t i o n  i n d u s t r y  a11d t h e  econonly el5 ~ c i  

whole .  

Out o f  s t a t e  l e n d i n g  i n s t i t u t i o n s  are reluctant t o  p u r c l i a s e  M ~ r i  t c l ~ l . l  

l o a n s  if t h e  p u r c h a s e ,  i n  and of i t s e l f ,  w i l l  s u b j e c t  t h e  o u t  of 
s t a t e  l e n d e r s  t o  t h e  n e c e s s i t y  t o  q u a l i f y  t o  do l j u s i n c s s  i n  tile 

S t a t e  of Montana and  to p a y  c a r p o r a t i o n  income t a x .  O f  course ,  
v h e r e t h e  o u t  o f  s t a t e  l e n d e r s '  a c t i v i t i e s  w i t h i n  t h e  S t a t e  of M ( 3 n L -  
dna a r e  s u f f i c i e n t  t o  c o n s t i t u t e  t h e  d o i n g  o f  b u s i n e s s ,  t h c n  t11cy 
s l iou ld  u n q u e s t i o n a b l y  q u a l i f y  t o  d o  b u s i n e s s  a s  r e q u i r e d  Ly 1 ~ w  i l l ~ c i  

s h o u l d  pay  the c o r p o r a t i o n  income t a x .  However, whe re  t h e y  s l r i q ) l y  
p u r c h a s e  i n d e b t e d n e s s e s  o r  m o r t g a g e s  o r  o t h e r  s e c u r i t y  i n t c r t ~ s t s  
f rom Montana b a n k s ,  and  have no  a c t i v i t y  within t h e  S t a t e  d f  L ' k ~ : ~ t . i f ~  I 

e x c e p t  p e r i o d i c  i n s p e c t i o n s  o f  t h e  s e c u r i t y ,  t h i s  s h o u l d  n o t  c - l J n s l l  - 
t u t e  t h e  doing o f  b u s i n e s s  and s h o u l d  n o t  s u b j e c t  them t o  t11c 
c o r p o r a t i o n  income t a x .  Because  t h e  r i s k  e x i s t s  o f  t h l s  o c x u r - I  1 1 1 ~ 1 ,  

however, most o u t  of s t a t e  l e n d e r s  w i l l  n o t  p u r c h a s e  Montar~a  ~ r ~ ~ l ~ \ i ~ l - -  
e d n e s s e s .  

T o  s o l v e  t h e  p r o b l e m ,  R.C.M. 1947-,$ 1 5 - 2 2 9 9 ,  - w h i c h  d e f i n e s  a c t l -  
v i t i e s  wh ich  will n o t  in' and of  hemsel elves s u b j e c t  a f o r e i g n  
c o r p o r a t i o n  t o  a f $ p d i n g  that $t i s  d o i n g  b u s i n e s s  w i t h i n  t 1 1 ~  
S t a t e  of ~ o n t a n a ,  s h ~ u $ d  .be .amended to add f h c  a d d i t i o n a l  subscc-  
t i o n  t o  make i t  cigar that the'tmere ownership of s u c h  indebtedness, 
w h e t h e r  o r  n o t  the 'dsbt  w p s , c r ~ t e d  py the l e n d e r ,  d o e s  n o t  con st^- 
t u t e  do ing  b u s $ h e s s .  The s u b $ @ k t i o n  s h o u l d  be w r i t t e n  t o  r e d d  s u L -  
s t a n t i a l l y  as f o l l o w s :  

" C r e a t i n g  a s  b o r r o w e r  gr l e n d o r ,  o r  a c q u i r i n g ,  i n d e b t e d -  
n e s s  or  mor tgage$  o r  other s e c u r i t y  interests i n  r e a l  o r  
p e r s o n a l  p r o p e r t y .  " 

Evcn w i t h  t h e  c h a n g e  i n  S 15-2299 ,  R,C.M. 1 9 4 7 ,  s a v i n g s  ancl l i  * 1 1  

a s s o c i a t i o n s  w i l l  s t i l l  be r e l u c t a n t  t o  r e l y  upon the  p r o v l s i r j l  .i 
o f  T i t l e  1 5 ,  b u t  w i l l  i n s t e a d  ;look t o  T i t l e  7 r e l a t i n g  t o  tllc I r ' ~ J I i 1 . <  

t i o n  o f  b u i l d i n g  and l o a n  a s s o b $ . a t i o n s .  T h c r e  i s  no p r o v i s i o r l  1 1 1  

Ti t1 .e  7  cornparab le  to S; 15-2299.  I n  o r d e r  t o  c o n v i n c e  ~ O J - L ? I I J ~ \  

savinc js  a n d  l o a n  a s s o ~ ~ a t i 6 ~ ~  and t h e i r  c o u n s e l  t h a t  q u d l ~ f l c ~ l t  1 ~ 1 1 :  

t o  d o  b u s i n e s s  will n o t  be n e c e s s a r y ,  C_ 5 s  7-130 -__ _ _ _ _ _ _ _ . -  or 7-131,  R . C . M .  
1 9 3 7 ,  s h o u l d  be amended t o  i n c o r p o r a t e  a p r o v i s i o n  s i m i l a r  t o  - t l i t ~  --- - 
p r o v i s i o n  r e f e r r e d  t o  above .  





Odtls a r e  tllai. Congress will fail to c:naot fu~lrcr~cxtensione ill a rnoratoriu~n I Lllat hn:; protcctcd hanks from intorstate Lazetion. This was the opinion of Lawrcncc H. 
Iiazclt~llc, vice-pt-esirlcnt lor Tax Admini~traLipn of tile NCNU Corp. of Charloltc, 

C N. C. 1Iazcltino spoltu at tile Forty-First Annual Balk  Administration Institute beld last 
111011th in  Norfollc, Va. 

'1'11e legislntivl: h:lcl<ground. - Public Inw No. 83-100, e l f e c t i v a ~ ~ u ~ s t  16. 
1073, dcclarnd a rnoratoriumdlhrough 1976 on the application of "doing businesstt I taxes to a I~t lemily insurer1 out-of-state depository. In March 1916, this moratoriuln 
was extended to September 12, 1976. In Hazeltine's opinion, unless spccdy action is ( Inten by bankers  and concrete recon~mendations are made for  cornpubt i& of al- 
locating percentages, no fu r the r  extensions will arise. The result will be that the 

I 
va I-ious stalcs wi 11 bc free to tax out-of-state banks in any manner they choose. 

'l'tic taxation I,ramblc, The biggest problem with "doing business" taxation 
by a skt lc  C J ~  bnlllis is  Ihat tllerc are two theories of taxation of loan income. These 
arc  the destination theory and the  domiciliary theory, Under the former, income 
f ruin a ~nortgnge can be taxed by the state in which the property is located, the state 
W I ~ C T C !  thc I X ) L ' S O W C ? ~ I S  psinclpal office is located, o r  tho state in which the mortgage 
i i c .  IJildcr the domici1iar.y thcory, this income would be taxed by the elate in 

( wllicl~ tllc irlldcr's principal ollice i s  located. 
A s  you can scs, certain multistate deal6 where one state u s e s  one theory 

I and anothcr state the  other theory could result in double (or even triple) state taxation 
of the  snlne illcome. Another problem is tiat In borne instances the same income may 
be placed in the allocating per~entage which will be ta~able by two different states-- 

I especially if the state in which the principal otfioe IS looatad $e a state which uses the 
clolnicilia r y  theory. . 

Url'R Note: ~ l o r i &  is one ~jtgte wbleh $8 waiting wjtb baited breath 

I for the federal n~oratorium to be lifted, ,Before the ban on out-of- 
state depositoriefi went into effect, tfiat state's tax"commission 
tried to tax in Florida the ipcome for any oampany which had a 

t mortgage on property located within the state, 
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Chairman. 
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............................ We, your committee on 

BOUSg crl. having had under consideration ................................................................................................................. Bill NO?..' ............. 

mOSB ....... RerpenfuJly report as follows: That ........................................................................................................... Bill NO ...$ -51, 
third readlng bi lk ,  ba amended as folbws: 

1, ~merr8 page 2 ,  seceion 2, line 9 .  , .  

PalLrmLng: "shall bem 
StriRe:  "csonclusiwal&' 
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. 1 : .  ... ....................................................... . , 
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Helena. Mont. I I .  
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