MINUTES OF THE MEETING
TAXATION COMMITTEE
MONTANA STATE BENATE

March 17, 1977
The forty-fifth meeting of the Taxation Committee was called
to order on the above date in Room 415 of the State Capitol Buil-
ding at 8:10 a.m. by Chairman Mathers,

ROLL CALL: Roll call found all members present with the
exception of Sen. Manning who was excused.

The following witnesses were pteéent:

Steve Grose Mont. Savings & Loan
John Cadby Mont. Assoc. of Bankers
Rod Wilson Blgs. Cham. of Commerce
Mr. Dore Dept. of Revenue

Mr. Burr -

Mr. Madison "

Mr. Groff .Y

CONSIDERATION OF HOUSE BILL 95: Rep. Fagg gave a brief pre-
sentation of his bill which would delete hydrous sillicates from
mica mines tax. He said hydrous sillicates is clay and is used
in the making of brick and clay pots and that manufacturers of
these products are finding the present tax prohibitive when they
attempt to compete with other firms out of the state. The Depart-
ment of Revenue had asked this law be taken off the books as it
was a difficult tax to collect. This same clay is often found in
basement excavations and enforcement of the collections would be
most difficult. D.R. representatives agreed with Rep. Fagg's
presentation of the bill. There were no other proponents or op-
ponents and following a brief discussion, the bill was moved.

DISPOSITION: Sen. Watt Moved HB95 Be Concurred In. The
motion was carried unanimously.

CONSIDERATION OF HOUSE BILL 73: Rep. Ramirez presented this
bill which dealt with excluding income on mortgages, etc., held by
out of state companies. He thought this bill would encourage out
of state companies to buy state loans thereby boosting the state's
economy. He said at present such companies have several risks in-
volved in making such loans, one of these being the possibility of
their being subject to the corporation income tax.

The Chairman asked for other proponents and Mr. Cadby said
he knew of an individual who was having difficulty in selling loans
to some companies in New York because of the tax and he felt if this
bill were passed it would be a means of encouraging the sale of bonds
to out of state companies. Sen. Murphy also was a proponent of the
bill, providing it be amended as he proposed.
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Chairman Mathers called for other proponents or opponents
of the bill and a discussion followed with questions from the com-
mittee and amendments proposed.

Sen. Turnage moved that Mr. Tippy draft an amendment that
will specify that these are to be secondary loans and securities
and would have to originate in the state. His motion was secon-

ded by Sen. Watt.

Following further discussion, the hearing on HB73 closed.

CONSIDERATION OF HOUSE BILL 422; Rep. Ramirez also presen-
ted this bill which he said pertalns to small corporations, quali-
fying under subchapter S, and the bill simply adopts the changes
of the tax reform act of 1976 to bring the state law into conform-
ity with the Federal. Mr. Dore said the D.R. supports the bill also.

DISPOSITION: Sen. Turnage Moved HB422 Be Concurred In. The
motion carried unanlmously

CONSIDERATION OF HOUSE BILL 583: Rep. Ramirez said this bill
clarifies when the state corporation license tax accrues for Fed-
eral tax purposes. He said there is a problem with corporations
who use the fiscal year. He distributed Exh. #1, and said the law
did not state what year the company should pay the tax. Therefore,
if they had a particularly good year they would want to pay the tax
in that year, rather than the following year, should it be a poorer
one. Several amendments were suggested for the bill and Sen. Turnage
moved the addition of the word "taxable" in 2 places in the bill, on
page 2, line 10, following "for the" and on page 1, line 24, follo-
wing the word "preceding". ‘

Sen. Turnage Moved the Adoption of these Amendments and the
motion carried.

DISPOSITION: Sen. Turnage then Moved HB583 As Amended Be
Concurred In. This motion also carried unanimously.

The committee then looked at bills heard previously, first
taking up HB551. They discussed this bill again and consulted with
Mr. Burr concerning the D.R.'s stand on the legislation. He said
the D.R. was satisfied with the bill.

Sen. Towe then Moved to Amend the Bill as shown on the com-
mittee report attached. His motion carried unanimously.

DISPOSITION: Sen. Towe Moved HB551 As Amended Be Concurred
In. This motion carried unanimously.

The committee then discussed HB155 and agreed to act upon it.

DISPOSITION: Sen. Turnage Moved HB155 Be Not Concurred In.
Motion carried with "No" votes by Sens. Healy, Watt, Norman.

Following disposition of this bill, the meeting adjourned.
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ROLL CALL

SENATE TAXATION COMMITTEE

45th LEGISLATIVE SESSION - - 1977

NAME PRESENT ABSENT EXCUSED
SEN. WATT L///

SEN. BROWN L///

SEN. GOODOVER p///

SEN. HEALY ;//f

//

SEN. MANNING |

SEN. NORMAN

SEN. ROSKIE

SEN. TOWE

SEN. TURNAGE

CHAIRMAN MATHERS

NAVIEANAS
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Sec 84-1511 states "(1) It ig’hgfeby~declared the pou...,
of the state of Montana both at the time of the enactment of
the corporation license tax law and at all times since, has
been and still is that everv corporation doing business in
Montana shall pay an. excise tax for thd cxercise of such
privilege and that th?‘:ﬁgﬁﬁf—s? such tax shall be based ujpon
the total taxable net income of such corporations during the
entjre period of time they are engaged {n business in this
state. No remission of that obligation for the last year in
wvhich a corporation engages In‘businggz_in Montana was intendocd

by the.Qrlglnal cnactment this section.  This secctiocn of
law goes on to state that every 'cor 1on dissolved or ceasing
to do busincss in Montana pugt pay taxes as provided in HI-1501

on all net income earned in Montana including net income lor th
final perjod, St T




HB 73

L. PROBLEM SOUGHT TO BE SOLVED -~ Substance of proposecd
___leyislation:

Montana lenders have difficulty in selling real estate mortgagoes

to out of state lenders. Montana lenders cannot in any way hold
all of the real estate loans, particularly the residential loans,
which they make. Consequently, they must attempt td sell a portioun
of those loans to oput of state financial institutions. If the out
of state financial institutions refuse to purchase the loans, tho
ultimate effect is a decrease in the number of loans with a conse-
quent effect upon the construction industry and the economy as
whole.

Out of state lending institutions are reluctant to purchase Montaua
loans if the purchase,  in and of itself, will subject the out of
state lenders to the necessity to qualify to do business in the
State of Montana and to pay corporation income tax. Of course,
vhere the out of state lenders' activities within the State of Mont-
ana are sufficient to constitute the doing of business, then they
should unquestionably gqualify to do business as required by law and
should pay the corporation income tax. However, where they simply
purchase indebtednesses or mortgages or other security interests
from Montana banks, and have no activity within the State of Montuan:
except periodic inspections of the security, this should not consti-
tute the doing of business and should not subject them to the
corporation income tax. Because the risk exists of this occurring,
however, most out of state lenders will not purchase Montana indobt-
ednesses.

To solve the problem, R.C.M. 1947, § 15-2299, which defines acti-
vities which will not in and of’themselves sub]ect a foreign
corporation to a finding that it is d01ng busipness within the

State of Montana, should be amended to add the additional subsec-
tion to make it claar that the ‘mere ownership of such indebtedness,
whether or not the'debt’ Mps created py the lender, does not consti-
tute doing bus;ness. The subﬁebtlon should be written to read sub-
stantially as follows:

"Creating as borrower er lendor, or acquiring, indebted-
ness or mortgages ox other security interests in real or
personal property ‘

Even with the change in § 15- 2299 R,C.M. 1947, savings and lc.
associations will still be reluctant to rely upon the prov151U‘s
of Title 15, but will instead loock to Title 7 relating to the :1cgul.
tion of bulldlng and loan asso¢jations. There is no provision in
Title 7 comparable to § 15-2299. 1In order to convince foreign
savings and loan associations and their counsel that qualification
to do business will not be necessary, §§ 7-130 or 7-131, R.C.M.
1947, should be amepded to incorporate a provision Similar Lo the

provislon referred to above.
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Mr. Gareld F. Krieg . B
Crowly, Kilbourne, Haughey, Hanson

and Gallagher S L
ntporneys at Law .;Z':"..E:g,;,f"" "
2 0. 2529 7" oo "-‘1:'-'_ AT CRRTIR _ .
Billings, Montana 59103 -L.“ﬁ‘:!- g e
Re;’ Me?rbpolitan service Corporation

+ +
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Duear Mr. Krleg -" '
_ . I an 1ndeed SOrry that thlS response has been delayed
. so long. I hope you will please excuse the delay. I have
raeviewed your inguiry concerning -the Metropolitan Service
Corporation in light of the. response made by this office in
the Midland Bank question. It would appear in this case
_ that the out-of-state corporation has less contact with the

. state than-did the out-of~state corporatlons in the Midland

“hank case. All activities relating te the-loans secured by

~ Montana real proparty are carx&ed out by the Metropolltan
‘Service Corporation with enly'a ﬁtated payment being remitted
to the out-of-state corporation.“ ‘It would be ny opinion at
:he present time that the state would net attempt to brlng
,}bdcn corporatlons under the corporatlon lncome tax.

e If I can be of further assmstance to you in thlS matter,,‘
i please do not hes;tate to call_upon»thls office.. B AT

-

.'f?hy G HVer 'ti/}y yours,
’. .- - . .',.._‘. ‘; ','-. . '.:1-' 4%(,/,/

,5;455 FRY DRUCE MCGINNIS
SRR Dcputy Chlef Tax Counccl
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Qdds are that Congress will fail to enact furthersextensions in a moratorivm
that has protected banks from interstate taxation. This was the opinion of Lawrence H.
Hazeltine, vice-president for Tax Administraupn of the NCNI3 Corp, of Charlotte,
N.C. Hazeltine spoke at the 1«01ty~First Annual Bank Admlmstrauon Institute held last
month in Norfolk, Va.

The legislative lmckgmund Public Iaw No. 93-100, effective August 16,
1073, declared a moratorium through 1975 on the application of ""doing business"
taxes to a federally insured out-of -state depository. In March 1976, this moratorium
was extended to September 12, 1976. In Hazeltine's opinion, unless speedy action is
taken by bankers and concrete recommendations are made for computation of al-
locating pereentages, no further extensions will arise. The result will be that the
various stales will be free to tax out-of-state banks in any manner they choose.

The taxation bramble. The biggest problem with "doing business’' taxation

by a stalc on banks is that therc are two theories of taxation of loan income. These
are the destination theory and the domiciliary theory. Under the former, income

Phom a mortgage can be taxed by the state in which the property is located, the state

where the borrower's principal office is located, or the state in which the mortgage
ia signed, Under the domiciliary theory, this income would be taxed by the state in
which the lender's principal office is located.

As you can sce, certain multistate deals where one state uses one theory
and another state the other theory could result in double (or even triple) state taxation
of the same income. Another prablem is that in some instances the same income may
be placed in the allocating percentage which will he taxable by two different states--
especially if the state in whxch the principal omce 15 located ia a state which uses the

domiciliary theory. -
BTR Note: Florida is one state whlch is waiting with baited breath
for the federal moratorium to be lifted. Before the pan on out-of~-
state depositories went into effect, that state's tax’ ‘ecommission
tried to tax in Florida the income for any company which had a

mortgage on property located within the state,
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MR. ... .ERESIDEHT. ..., S ‘
We, your committee on RO IITR. 7 & ¢ % o ¥ ¢ | RO ORI PUOTOUOR SR
o Lo : . 5 ‘f‘:i o

Respectfully report as follows: That.......... - " o igee v o - musg Bill No. 283
third reading bill, be nnendad @s&qulolnx :

1. Zumend page 1, section 1,
Following: pxecedinq '
Ingert: "taxable®

2. BAmend page 2, sectipn i, lih’:

Pollowing: “FOR THE"
Insert: "taxable

AHD AS SO RMENDED,

B2 CONCURRED IH
R XA
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STATE PUB. CO. Chalrman

Helena, Mont.
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wR. .. PRESIDENT

..............................................................

We, yOur COMIMILIEE ON ....cceeererrrinprecssaneessenes by AXM'IQ S ST R PTR

having had under CONSIAEration ... esesner , ........................ revereseenesreeas BOQUSE.... Bill No....155....
Respectfully report as follows: That............. vensesnsosans wrr e - 4. . peressastraresnanees HQUSE... il No. 155 ..
i H ‘

BEZ NOF CONCURRED 1IN
BEPARK

.......................................................................................

STATE PUB. CO. Chairman.
Helena, Mont.
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mer. .. PRESIDENT .

TAXATION e

We, yOour COMMITIEE OMN .u.vicciiemveeerissssssprasissnssisisremr e

i

3 HOUSE  gijiNo. 35 ...

having had under CONSIARIatION ......oveviviieensenspearimnmreseypursssssismsnisiisanssaisraenessiissssacsgessssnivesss

» . | HOUSE Bill No.... 23

foo .
ensnssacsncanssecs LI IND, wesnnnee Cerrersann

BE COJCURRED IN

T P T P P P PP P TAT R RS P T TR TNT ISR

RE - Chairman.

STATE PUB. CO.
Helena, Mont.
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STANDING COMMITTEE REPORT
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MR. ... PRESIDEAT o
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We, your COMMItLEE ON ..ocvvvireineevinniiininnneiaenn, TAXATIOI‘X ......................................................... N RTSTI
having had under CONSIHETAtION ........ooiiiiviiiniirrir et s s s s rame s s cn e aes H OUSE ......... Bill NoSSl ...........
Respectfully report as fOllows: Thal.....emeiinmmircienscieinssssesssssssssssssssssos ..... HOU 8B  gill No..331,.....
third reading bill, be amended as tollows.

1. Amend page 2, section 2, line 9.

Following: "shall be®

Strike: “conclusively®

AND AS SO AMENDED,

BE COHCURRED IH

SRR | o Fd
STATE PUB. CO. o K : Wmﬁm | Chairman.

Helena, Mont. - T R T TR S





