
MINUTES OF MEETING 
SENATE J U D I C I A R Y  COMMITTEE 

March 1 7 ,  1977 

The mee t ing  o f  t h i s  committee was c a l l e d  t o  o r d e r  by S e n a t o r  
'l 'urnage, Chairman, a t  9 : 4 0  a.m. i n  Room 415 o f  t h e  S t a t e  C a p i t o l  
B u i l d i n g  on t h e  above d a t e .  

ROLL CALL: 

A l l  members were p r e s e n t  e x c e p t  Sen.  Rober t s  who was excused 
t o  a t t e n d  a n o t h e r  meet ing .  

WITNESSES PRESENT TO TESTIFY: 

Rep. George J o h n s t o n  - D i s t r i c t  1 3 ,  Cut  Bank 
C l e m  Duaime - S i l v e r  Bow V o l u n t e e r  F i r e m e n ' s  Counc i l  
Rep. Kimble - Missou la ,  D i s t r i c t  94 
Linda  Sandman - Womens P o l i t i c a l  Caucus 
Rep. Ijuennekens - B i l l i n g s ,  D i s t r i c t  6 8  
Greg Morgan - Montana Bar Assn. 
Rep. D u s s a u l t  - D i s t r i c t  95 ,  Missou la  
Rep. Mike Cooney - B u t t e ,  Dis t r ic t  8 3  
Lynna S c o t t  - Helena Women's C e n t e r  RAR 
Rick Coonen - Montana County A t t o r n e y s  Assn. 

CONSIDERATION OF HOUSE J O I N T  RESOLUTION 7: 

Rep. George Johns tonof  Cut  Bank, s p o n s o r  o f  t h e  r e s o l u t i o n  had 
C l e m  Duaime o f  t h e  S i l v e r  Bow V o l u n t e e r  F i r e m e n ' s  C o u n c i l  e x p l a i n  
it t o  t h e  committee.  H e  s a i d  t h a t  p e r m i t s  t o  burn  a r e  g i v e n  by t h e  
s h e r i f f ' s  o f f i c e .  Nobody i n  t h e  f i r e  d e p a r t m e n t  i s  n o t i f i e d  o f  t h e  
burn .  H e  a sked  t h a t  t h e  f i r e  d e p a r t m e n t s  b e  g i v e n  n o t i c e  o f  b u r n s ,  
and u rged  t h a t  t h i s  r e s o l u t i o n  b e  p a s s e d .  

Sen.  Towe moved t o  r e c o n s i d e r  t h e  fo rmer  committee a c t i o n  on 
H J R  7. The mot ion  c a r r i e d  unanimously.  H e  t h e n  moved t o  s t r i k e  
" a p p r o v a l "  on l i n e  1 7  and i n s e r t  " n o t i f i c a t i o n l ' a n d  t o  a l s o  do t h e  
same i n  t h e  t i t l e ,  l i n e  9 .  The mot ion  c a r r i e d  unanimously.  H e  
n e x t  moved t h a t  H J R  7 a s  amended BE CONCURRED I N .  The mot ion  
c a r r i e d  unanimously.  

CONSIDERATION OF HOUSE BILL 472: 

Rep. Gary Kimble o f  M i s s o u l a ,  s p o n s o r  o f  t h i s  b i l l ,  s a i d  t h a t  
any woman may r e s t o r e  h e r  maiden name upon r e q u e s t ,  under  t h i s  b i l l ,  
a f t e r  a m a r r i a g e  is  d i s s o l v e d , a n d  n o t  have  t o  go t o  c o u r t  t o  change 
h e r  name a s  a t  p r e s e n t .  

P roponen t ,  Linda  Sandman, r e p r e s e n t i n g  t h e  Montana Women's 
P o l i t i c a l  Caucus,  s a i d  t h e y  s u p p o r t  HB 472. 

There  were no o t h e r  p r o p o n e n t s  o r  opponen t s  p r e s e n t  on t h i s  b i l l .  

DISPOSITION OF HOUSE BILL 472:  --- 



Sen. Regan moved t h a t  HB 4 7 2  BE CONCURRED I N .  The motion 
c a r r i e d  unanimously.  Sen. Regan v o l u n t e e r e d  t o  c a r r y  HB 472 on 
2nd Reading.  

CONSIDERATION OF HOUSE BILL 567: 

Rep. Huennekens o f  B i l l i n g s ,  s p o n s o r  of t h i s  b i l l ,  t o l d  t h e  
committee t h a t  t h i s  b i l l  p roposes  t o  amend t h e  c o n s t i t u t i o n  and t o  
t a k e  c o n t r o l  by t h e  Supreme C o u r t  o v e r  t h e  b a r  and g i v e  it t o  t h e  
l e g i s l a t u r e .  H e  f u r t h e r  s a i d  t h a t  h e  is  opposed t o  t h e  Supreme 
c o u r t ' s  d e c i s i o n  t h a t  c o r r e s p o n d e n t  s c h o o l  g r a d u a t e s  o r  law r e a d e r s  
c o u l d  n o t  t a k e  t h e  Montana b a r  examina t ion .  There  is  a c o n c e n t r a -  
t i o n  o f  power i n  t h e  l e g a l  p r o f e s s i o n ,  p e r h a p s  more even t h a n  i n  t h e  
American Medica l  o r  Montana Medica l  A s s o c i a t i o n s .  I n  t h e  minds o f  
t h e  p u b l i c  t h i s  whole b u s i n e s s  of  t h e  j u d i c i a r y  and t h e  b a r  is  a 
c l o s e d  circle.  H e  proposed t h a t  w e  need t h i s  new t y p e  o f  i n p u t  i n t o  
t h e  l e g a l  p r o f e s s i o n  and t h e  Montana b a r .  H e  s a i d  h e  t h o u g h t  t h a t  
t h e  c o n s t i t u t i o n  gave  away power t h a t  s h o u l d  b e  s t i l l  i n  t h e  l e g i s -  
l a t u r e  and s u b m i t t e d  t h a t  p e o p l e  who come o u t  o f  t h e s e  cor respondence  
s c h o o l s  and p a s s  t h e  b a r  examina t ion  a r e  j u s t  a s  good a s  g r a d u a t e s  
o f  law s c h o o l s .  There  a r e  v e r y  few p e o p l e  who a c t u a l l y  p a s s  t h e  
b a r  exam b e c a u s e  it i s  a v e r y  tough exam. The cor respondence  r o u t e  
a l l o w s  a p e r s o n  who would l i k e  t o  b e  a n  a t t o r n e y  l a t e r  on i n  l i f e  t o  
s t u d y  and become one.  The l e g i s l a t u r e  w i l l  l i s t e n  t o  t h e  a t t o r n e y s  
on a m a t t e r  o f  law. Law s c h o o l  does  n o t  n e c e s s a r i l y  make a t t o r n e y s  
c a p a b l e  t o  p r a c t i c e  law. 

A t  t h i s  t i m e ,  Rep. Huennekens s a i d  t h a t  he  would l i k e  t h e  oppor-  
t u n i t y  t o  r e b u t  t e s t i m o n y  by opponen t s .  

There  w e r e  no o t h e r  p r o p o n e n t s  o f  t h e  b i l l  p r e s e n t .  

The f i r s t  opponent  t o  t e s t i f y  was Greg Morgan, r e p r e s e n t i n g  
t h e  Montana Bar Assn . ,  who s a i d  t h a t  t h e  1972 C o n s t i t u t i o n  went  
t h r o u g h  t h i s  s u b j e c t  t h o r o u g h l y  and d e c i d e d  who was t o  p r a c t i c e  law 
i n  Montana. The Supreme C o u r t ,  h e  s a i d ,  i s  t h e  f i n a l  a u t h o r i t y  
i n  Montana f o r  e v e r y  l e g a l  q u e s t i o n .  F u r t h e r ,  i f  h e  b e l i e v e d  t h a t  
t h e  Supreme C o u r t  was n o t  better t h a n  t h e  l e g i s l a t u r e ,  h e  would n o t  
want  t o  b e  a member o f  t h e  Montana bar. H e  t o l d  t h e  committee t h a t  
t h e  q u e s t i o n  h e r e  is who i s  t h e  best t o  d e c i d e  who s h o u l d  b e  p u t  o u t  
i n  t h e  p u b l i c  t r u s t .  

Rep. Huennekens was a l l o w e d  t o  r e b u t  t h e s e  s t a t e m e n t s .  H e  s a i d  
t h a t  w e  may have  h e a r d  a s t a t e m e n t  t o  t h e  e f f e c t  t h a t  law i s  t o o  
i m p o r t a n t  a m a t t e r  t o  b e  l e f t  t o  t h e  l a w y e r s  and t h a t  h e  t h i n k s  
t h a t  i s  s o .  Also ,  h e  t h i n k s  t h a t  t h e  l e g i s l a t ~ r e ~ w h i c h  does  se t  t h e  
a u t h o r i t y  f o r  a l l  o t h e r  p r o v i s i o n s ,  is t h e  g roup  of p e o p l e  who make 
t h e  d e c i s i o n s .  The p e r s o n  who goes  t h r o u g h  law s c h o o l  does  n o t  have  
t o  have  t h e ' b r i t "  t h a t  a p e r s o n  who pushes  h i m s e l f  t o  s t u d y  law h a s  
t o  have .  T h e r e f o r e ,  t h e y  w i l l  make b e t t e r  l awyers .  H e  is  p r o p o s i n g  
a sys tem h e r e  t h a t  w i l l  h e l p  o u r  j u d i c i a r y  and s t a t e .  

A t  t h i s  t i m e ,  t h e  Chairman a l lowed  committee members t o  a s k  
q u e s t i o n s .  Rep. Hunennekens s a i d  h e  was amiab le  t o  any amendments t h e  
committee t h o u g h t  n e c e s s a r y  t o  make t h e  b i l l  work. 



CONSIDERATION OF HOUSE B I L L  4 1 1 :  

Rep. D u s s a u l t  o f  Missou la ,  D i s t r i c t  9 5 ,  s p o n s o r  o f  t h i s  b i l l ,  
s a i d  t h a t  it i s  a b i l l  which d e a l s  w i t h  t h e  p e r s o n  who i s  develop-  
m e n t a l l y  d i s a b l e d  and l a c k s  t h e  f i t n e s s  t o  b e  charged  i n  c o u r t .  A 
p e r s o n  who i s  d e v e l o p m e n t a l l y  d i s a b l e d  u s u a l l y  c a n n o t  r e g a i n  f i t n e s s  
t o  p roceed  i n  c o u r t .  I f  t h e  d e v e l o p m e n t a l l y  d i s a b l e d  p e r s o n  commits 
a crime, t h e  p e r s o n  must b e  g i v e n  c a r e  and t r e a t m e n t  under  t h e  com- 
mitment l a w .  

A t  t h i s  t i m e ,  Rep. D u s s a u l t  answered q u e s t i o n s  by committee 
members, as t h e r e  w e r e  no w i t n e s s e s  p r e s e n t .  

CONSIDERATION O F  HOUSE BILL 3 6 3 :  

Rep. Mike Cooney o f  B u t t e ,  sponsor  o f  t h i s  b i l l ,  s a i d  t h a t  it 
a u t h o r i z e s  t h e  u s e  o f  v i d e o t a p e  equipment  i n  a  r a p e  c a s e .  The r e a s o n  
f o r  t h i s  i s  t o  s p a r e  t h e  v i c t i m  t h e  h u m i l i a t i o n  of  t e s t i f y i n g  a b o u t  
t h e s e  t h i n g s  b e f o r e  c u r i o u s  s p e c t a t o r s .  T h i s  b i l l  h o p e f u l l y  w i l l  
make v i c t i m s  more w i l l i n g  t o  t e s t i f y .  

The f i r s t  p roponen t  t o  t e s t i f y  was Lynna S c o t t  o f  t h e  Helena 
Women's C e n t e r  RAR who s a i d  t h a t  rape v i c t i m s  are p r a c t i c a l l y  a lways  
u n w i l l i n g  t o  r e p o r t  t h e  c r i m e .  They a r e  r e l u c t a n t  t o  have  t o  go  
through t e s t i m o n y  before t h e  whole wor ld .  T h i s  o r g a n i z a t i o n  s u p p o r t s  
HB 3 6 3 .  

The n e x t  p roponen t  was Linda  Sandman o f  t h e  Women's P o l i t i c a l  
Caucus who s a i d  t h a t  t h e y  s o l i d l y  s u p p o r t  t h i s  b i l l .  

Rick Coonen, r e p r e s e n t i n g  t h e  Montana County A t t o r n e y s  Assn. ,  
s a i d  a l l  o f  t h e  m e m b e r s  o f  t h i s  a s s o c i a t i o n  b e l i e v e  t h a t  t h i s  b i l l  
would s e n s i t i z e  t h e  c r i m i n a l  j u s t i c e  s y s t e m  t o  t h e  n e e d s  o f  t h e  
v i c t i m  and ,  t h u s ,  t h e y  s u p p o r t  t h e  b i l l .  

There  were no opponen t s  t o  t h e  b i l l .  

Rep. Cooney proposed an amendment t o  h e l p  c l a r i f y  t h e  b i l l  which 
w a s  t o  amend page I, s e c t i o n  1, l i n e  1 7 ,  f o l l o w i n g  " e v i d e n c e . "  by 
i n s e r t i n g  "The v i c t i m  need n o t  be  p h y s i c a l l y  p r e s e n t  i n  t h e  cour t room 
when t h e  v i d e o t a p e  i s  a d m i t t e d  i n t o  e v i d e n c e . "  The h e a r i n g  was c l o s e d .  

There  b e i n g  no f u r t h e r  b u s i n e s s ,  the c o m m i t t e ~  a d j o u r n e d  a t  
1 1 : l O  a.m.. 



HOLL CALI, 

J U D I C I A R Y  COMMITTEE 
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