
MINUTES OF THE MEETING 
NATURAL RESOURCES 

MONTANA STATE SENATE 

March 8 ,  1977 

The t w e n t y - f i f t h  mee t ing  of  t h e  N a t u r a l  Resources  Committee was 
c a l l e d  t o  o r d e r  by S e n a t o r  Elmer Flynn,  Chairman, a t  9 : 3 0  a .  m .  on  
t h e  above d a t e  i n  Room 405 of  t h e  S t a t e  C a p i t o l  B u i l d i n g .  

ROLL CALL: Upon r o l l  c a l l  a l l  members were p r e s e n t  e x c e p t  
S e n a t o r  Smith.  

CONSIDERATION OF HB 451: R e l a t i n g  t o  f e e s  f o r  p r e p a r a t i o n  o f  
Env i ronmenta l  Impact  S t a t e m e n t s  by t h e  Department o f  N a t u r a l  Resources  
and C o n s e r v a t i o n  on  c e r t a i n  a p p l i c a t i o n s  f o r  p e r m i t s  o r  a p p r o v a l s  under  
t h e  Montana Water U s e  A c t ;  t o  e s t a b l i s h  a  method f o r  d e t e r m i n i n g  t h e  
maximum fee p a y a b l e ;  a u t h o r i z e  t h a t  d e p a r t m e n t  t o  c o n t r a c t  w i t h  a p p l i c a n t s  
f o r  payment of  fees and t h e  u s e  t h e r e o f ;  and ,  a u t h o r i z e  t h a t  depar tment  
t o  u t i l i z e  v a r i o u s  s o u r c e s  o f  e n v i r o n m e n t a l  d a t a  i n  p r e p a r i n g  e n v i r o n m e n t a l  
impact  s t a t e m e n t s .  

R e p r e s e n t a t i v e  Edward L i e n ,  r e p r e s e n t i n g  D i s t r i c t  4 9 ,  s t a t e d  t h a t  
HB 451 i s  a  s l i g h t  amendment t o  t h e  Montana Water Use A c t .  T h i s  a l l o w s  
them t o  se t  a  lesser f e e  and a l s o  a l l o w s  them t o  c o n t r a c t  a  t h i r d  p a r t y .  
I t  a l l o w s  more f l e x i b i l i t y  and i t  i s  a  v e r y  n e c e s s a r y  amendment t o  t h e  
Water U s e  A c t .  

M r .  P a t  Hooks, A t t o r n e y  i n  Townsend, Montana, and r e p r e s e n t i n g  
t h e  I n t a k e  Water Company, s t a t e d  t h a t  t h e  f e e  s c h e d u l e  i s n ' t  changed 
n e c e s s a r i l y .  I t  i s  t h e  v iew o f  Ted Doney t h a t  h e  t h i n k s  t h e y  have  t h i s  
a u t h o r i t y  under  t h e  e x i s t i n g  s t a t u t e  b u t  would l i k e  t o  have  it p u t  i n .  
I f  a n  a p p l i c a n t  h a s  gone o u t  and c o n t r a c t e d  w i t h  a  t h i r d  p a r t y  t h e  
d e p a r t m e n t  d o e s n ' t  n e c e s s a r i l y  have  t o  d o  it a l l  o v e r  i f  t h e y  a r e  
s a t i s f i e d .  The f u l l  p u r p o s e  of t h i s  b i l l  i s  t o  f a c i l i t a t e  t h e  g r a n t i n g  
of  t h i s  i n f o r m a t i o n  and $0 make it less c o s t l y .  

M r .  O r r i n  F e r r i s ,  r e p r e s e n t i n g  t h e  Department  of N a t u r a l  Resources  
and C o n s e r v a t i o n ,  and who i s  n e u t r a l  on t h i s  b i l l ,  s t a t e d  t h a t  it i s  a 
workab le  b i l l .  The b i l l  w i l l  a l l o w  u s e  of  o t h e r  d a t a  and w i l l  n o t  r e q u i r e  
a fee f o r  c o l l e c t i o n  o f  t h e  same k i n d  of  d a t a .  

M r .  Ward Shanahan, r e p r e s e n t i n g  Dreyer  Bros .  I n c . ,  s t a t e d  t h a t  t h e y  
w e r e  a l s o  i n  s u p p o r t  o f  t h i s  b i l l .  

CONSIDERATION OF HB 588: An Act  t o  p l a c e  t h e  enforcement  of  t h e  -- 
Opencut Mining A c t  i n  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e ;  t o  p r o v i d e  f o r  t h e  
a l l o c a t i o n  o f  f i n e s ,  f e e s ,  and p e n a l t i e s ;  t o  amend t h e  t i m e  f r ames  f o r  



a p p l i c a t i o n  p rev iew and p r e p a r a t i o n  o f  e n v i r o n m e n t a l  impac t  s t a t e m e n t s ;  
t o  p r o v i d e  f o r  bonding a t  t h e  e s t i m a t e d  c o s t  o f  r e c l a m a t i o n ;  and t o  
p r o v i d e  f o r  a n  immediate  e f f e c t i v e  d a t e .  

R e p r e s e n t a t i v e  Hal  H a r p e r ,  r e p r e s e n t i n g  Dis t r i c t  30 ,  s t a t e d  t h a t  
HB 588 amends t h e  Opencut Mining A c t  t o  make it c o n s i s t e n t .  H e  s t a t e d  
t h a t  S e c t i o n  1 i s  a  new s e c t i o n .  T h i s  p r o v i s i o n  i s  i d e n t i c a l  t o  t h e  one  
t h a t  i s  i n  t h e  Hard Rock Mining A c t  so it would b r i n g  it more c o n s i s t e n t  
w i t h  t h a t  one.  The minimum f i n e  i s  reduced  from $500  t o  $100. The 
enforcement  o f  t h i s  a c t  i s  p l a c e d  i n  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e .  

M r .  Leo B e r r y ,  r e p r e s e n t i n g  t h e  Department  o f  S t a t e  Lands ,  s t a t e d  
t h a t  t h e  f o u r  changes  t h i s  b i l l  p r o v i d e s  f o r  i n  t h e  Opencut A c t  a r e  
proposed i n  d i r e c t  r e s p o n s e  t o  problems e n c o u n t e r e d  by t h e  Department  
of S t a t e  Lands i n  a d m i n i s t r a t i o n  of  t h e  A c t .  They s h o u l d  have  o n l y  
minimal  e f f e c t s  on  o p e r a t i o n s  s u b j e c t  t o  t h e  A c t .  (See  At tachment  # I . )  
H e  s a i d  t h a t  o f  1 , 0 6 5  a p p l i c a t i o n s  w e  have o n l y  done o n e  Env i ronmenta l  
Impact  S t a t e m e n t .  By moving t h e  enforcement  t o  t h e  A t t o r n e y  G e n e r a l ' s  
O f f i c e  w e  make it c o n s i s t e n t  w i t h  t h e  S t r i p  Mining A c t  and  Hard Rock 
Mining A c t .  

A t  t h i s  t i m e  t h e  opponen t s  t o  HB 588 w e r e  h e a r d .  

M r .  S t e v e  W i l l i a m s ,  r e p r e s e n t i n g  t h e  Anaconda Company, s t a t e d  t h a t  
t h e y  d o  n o t  oppose  t h e  p r o v i s i o n s  t h a t  change t h e  p e n a l t i e s ,  o r  t h e  
moving o f  t h e  enforcement  t o  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e ,  t h e  $1,000 
maximum on bonding,  o r  t h e  new S e c t i o n  1. W e  d o  oppose t h e  p r o v i s i o n  
o f  t h e  t i m e  f rame from 30 p l u s  30 t o  365 or more. We f e e l  t h e  d e l a y s  
proposed i n  HB 588 a r e  u n r e a s o n a b l e .  The r e c l a m a t i o n  o f  d i s t u r b e d  a c r e s  
w i l l  n o t  b e  improved i n  any s h a p e  o r  form under  t h i s  b i l l .  Under t h i s  
b i l l  m i n e r s  c o u l d  submi t  a comple te  a p p l i c a t i o n  on May 1 and n o t  g e t  
a  p e r m i t  t o  o p e r a t e  u n t i l  t h e  f o l l o w i n g  y e a r .  T h i s  b i l l  d o e s  n o t h i n g  
f o r  r e c l a m a t i o n  b e n e f i t s .  I would recommend t h a t  HB 588 B e  N o t  Concurred 
I n .  

Laureen F r a n c e ,  r e p r e s e n t i n g  Montana Mining A s s o c i a t i o n ,  w i t h  a 
membership o f  400, s t a t e d  t h a t  t h e  ex tended  t i m e  between a n  a p p l i c a t i o n  
f o r  a  p e r m i t  and t h e  t i m e  f o r  o b t a i n i n g  one  i s  much t o o  l o n g  f o r  most  
s m a l l  m i n e r s .  T h i s  would c r e a t e  a r e a l  h a r d s h i p  f o r  most s m a l l  m i n e r s .  
T h e i r  o p e r a t i o n s  a r e  o f t e n  c a r r i e d  on o n l y  t h r e e  t o  f o u r  months p e r  y e a r  
W e  a r e  opposed t o  t h i s  t y p e  o f  d e l a y .  

R e p r e s e n t a t i v e  Harper ,  i n  c l o s i n g ,  s a i d  t o  l e a v e  t h e  c u r r e n t  t i m e  
p r o v i s i o n  a t  s i x t y  d a y s  d o e s  n o t  seem t o  make s e n s e  u n l e s s  you want  t h e  
d e p a r t m e n t  o f  S t a t e  Government t o  b u s t  i t s e l f  t o  t r y  t o  d o  i t  i n  s i x t y  
days .  A y e a r  i s  a  v e r y ,  v e r y ,  s h o r t  t i m e .  Most of t h e  a r e a s  w e  a r e  
t a l k i n g  a b o u t  a r e  n o t  i n  mountainous c o u n t r y .  I t h i n k  t h a t  t h a t  i s  a  
common s e n s e  amendment. 365 d a y s  f o r  a n  Environmenta l  Impact  S t a t e m e n t ,  
I b e l i e v e ,  i s  n o t  u n r e a s o n a b l e  a t  a l l .  



S e n a t o r  Dover s t a t e d ,  t h a t  by e x t e n d i n g  it t o  a  y e a r  it might  
b e  c o s t l y  t o  t h e  miner .  

M r .  B i l l  S t e r n h a g e n ,  A t t o r n e y  f o r  Anaconda Company, s t a t e d  t h a t  
i t s  been s t a t e d  t h a t  t h i s  would a p p l y  o n l y  t o  l a r g e  o p e r a t i o n s .  I 
d o n ' t  see t h a t  a t  a l l .  Environmenta l  Impact  S t a t e m e n t s  a r e  c a l c u l a t e d  
t o  t r y  t o  s t o p  mining.  I t  g i v e s  a  l o t  of peop le  i n p u t  i n t o  your  b u s i n e s s  
which t h e y  have  no r i g h t  t o  i n p u t  a b o u t ,  The i n t e n t  of  t h i s  law was n o t  
t o  b e  u n d e r  MEPA a t  a l l .  I t h i n k  it s h o u l d  remain  a s  i t  was. 

S e n a t o r  J e r g e s o n ,  q u e s t i o n e d  t h e  365 d a y s  o r  more. 

M r .  S t e v e  Wi l l i ams  r e p l i e d ,  it may b e  more t h a n  t h e  365 d a y s .  

S e n a t o r  J e r g e s o n  a s k e d ,  does  t h a t  p a r t i c u l a r  s e n t e n c e  a p p l y  t o  t h e  
365 d a y s  o r  d o e s  i t  a p p l y  t o  t h e  d e t e r m i n a t i o n  of whether  t h e  Environmenta l  
Impact  S t a t e m e n t  i s  r e q u i r e d .  

M r .  Be r ry  r e p l i e d ,  t h a t  t h e  Department  may e x t e n d  t h e  t i m e  p e r i o d .  
He s a i d ,  it i s  a  c o n s t i t u t i o n a l  mandate t h a t  l a n d s  t a k e n  must  b e  r e c l a i m e d .  

M r .  S t e r n h a g e n  s a i d ,  t h e s e  t h i n g s  j u s t  d o n ' t  happen i n  t h e s e  t i m e  
p e r i o d s .  

R e p r e s e n t a t i v e  Harper  s a i d ,  I t h i n k  M r .  S t e r n h a g e n  p r o b a b l y  s h o u l d  
u s e  a  t h i r d  r e a d i n g  b i l l  i n s t e a d  of a n  i n t r o d u c e d  b i l l .  

S e n a t o r  G a l t  s a i d ,  you s a y  t h e r e  h a s  been one  Env i ronmenta l  Impact  
S t a t e m e n t  . 

M r .  B e r r y  r e p l i e d ,  w e  g o t  a  judgment on it and p r o c e s s e d  i t  w i t h i n  
s i x t y  days .  I t  took  u s  f o u r  months t o  d o  t h e  Impact  S t a t e m e n t  and t h e n  
t h e  p e r m i t  was g r a n t e d .  

S e n a t o r  G a l t  q u e s t i o n e d ,  who d e t e r m i n e s  whe the r  one  i s  needed.  

M r .  Be r ry  s a i d ,  t h e  c r i t e r i a  of whe the r  o r  n o t  you d o  a n  Impact  
S t a t e m e n t  i s  a t  MEPA. 

S e n a t o r  Rosk ie  a sked  M r .  B e r r y  f o r  copy of "The Open Cut  Mining A c t . "  
(See At tachment  # 2 .  ) 

M r .  Ber ry  p r e s e n t e d  copy t o  Committee. 

S e n a t o r  Rosk ie  a s k e d ,  how many Env i ronmenta l  Impact  S t a t e m e n t s  have  
t h e r e  b e e n  o n  s t r i p  mining f o r  c o a l .  

M r .  B e r r y  r e p l i e d ,  I would s a y  less t h a n  a  t h i r d  o f  t h e  p e r m i t s  
have  had impac t  s t a t e m e n t s .  I t h i n k  w e  d i d  e i g h t  l a s t  y e a r .  

S e n a t o r  Rosk ie  a s k e d ,  what  i s  t h e  r e l a t i o n  t o  c o a l  and c o a l  min ing .  



M r .  Ber ry  s a i d ,  t h e  s i z e  o f  t h e  a p p l i c a t i o n  and number o f  p e o p l e  
invo lved .  

S e n a t o r  Rosk ie  a s k e d ,  do  you get many 1500 a c r e  - 
M r .  Ber ry  r e p l i e d ,  i n  t h e  b e n t o n i t e  f i e l d .  

S e n a t o r  F lynn  a s k e d ,  what  do you do w i t h  a b e n t o n i t e  bed.  

M r .  Be r ry  s a i d ,  t h e r e  is a l o t  more a c r e a g e  d i s t u r b e d .  Some 
companies w e  have  g o t  good work o u t  of  it some a r e  a t o t a l  l o s s .  

S e n a t o r  Rosk ie  s a i d ,  b e n t o n i t e  p roduces  v e r y  l i t t l e  i f  any  c o v e r .  

M r .  Be r ry  s a i d ,  t h e  r e c l a m a t i o n  s t a n d a r d s  are more s t r ic t  f o r  s t r i p  
mining.  

DISPOSITION OF HB 588: Motion was made by S e n a t o r  Dover and 
seconded by S e n a t o r  Manley t h a t  HB 588 BE NOT CONCURRED I N .  

S e n a t o r  J e r g e s o n  s a i d ,  I t h i n k  t h e  Committee s h o u l d n ' t  k i l l  t h i s  
b i l l  b u t  s h o u l d  amend t h e  b i l l .  

Motion was t h e n  made by S e n a t o r  J e r g e s o n  t h a t  HB 588 BE AMENDED 
on  Page 7 ,  L i n e  1 6 ,  S e c t i o n  4 ,  f o l l o w i n g  " w i t h i n " ,  S t r i k e  60 ,  I n s e r t  30; 
and On Page 8 ,  L i n e  1, S e c t i o n  4 ,  b e f o r e  word " t i m e "  I n s e r t  "60 d a y " .  
Motion was seconded by S e n a t o r  Devine and c a r r i e d  unanimously,  

S e n a t o r  J e r g e s o n  moved t h a t  HB 588 BE FURTHER AMENDED, on Page 8 ,  
L ine  8,  S e c t i o n  4 ,  Fo l lowing  " w i t h i n " ,  S t r i k e  "365" and I n s e r t  "120".  
Motion was seconded by S e n a t o r  Devine a n d  c a r r i e d  unanimously.  

S e n a t o r  J e r g e s o n  f u r t h e r  moved t o  amend h i s  p r e v i o u s  amendment t o  
make it 180 d a y s  i n s t e a d  o f  1 2 0  days .  Motion was seconded by S e n a t o r  
Devine and c a r r i e d  unanimously.  

S u b s t i t u t e  mot ion  w a s  t h e n  made by S e n a t o r  J e r g e s o n  t h a t  HB 588 
AS AMENDED BE CONCURRED I N .  S e n a t o r  Devine seconded t h e  mot ion .  

Motion was t h e n  made by S e n a t o r  R0ski.e and seconded by S e n a t o r  
Devine t h a t  HB 588 BE PASSED FOR THE DAY. Upon r o l l  c a l l  v o t e ,  4 
v o t i n g  y e s ,  and 3 v o t i n g  no, t h e  mot ion  c a r r i e d .  (See a t t a c h e d  r o l l  
c a l l  v o t e . )  

DISPOSITION OF HB 451: Motion was made by S e n a t o r  Dover and --- 
seconded by S e n a t o r  G a l t  t h a t  HB 451 BE CONCURRED I N .  - Motion c a r r i e d  
unanimously.  

ADJOURNMENT: -- There  b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  meet ing  a d j o u r n e d  
a t  1 1 : O O  a. m .  

SENATOR ELMER FLYNN,t HAIFWAN 
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d t t e e  report. ) 



The four  changes t h i s .  b i l l  provides f o r  i n  the Open Cut Act  a r e  proposed 

i n  d i r e c t  response t o  problems encountered by the  Department of S ta te  Lands 

i n  admin is t ra t ion  o f  the Act.  They should have only minimal e f fec ts  on opera- 

t i ons  sub ject  t o  the Act. 

Sect ion 1 o f  the b i l l  proposes a new sect ion t o  create  a fund f o r  depos i t  

o f  a l l  fees, penal t ies  and other monies co l l ec ted  by the Department pursuant 

t o  the Act. The fund, ava'i lable by appropr ia t ion only,  i s  i d e n t i c a l  t o  a 

fund c u r r e n t l y  e x i s t i n g  under the  S t r i p  Mine Reclamation Act. Also, a 

s i m i l a r  fund i s  being proposed (HR 149) f o r  the Hard Rock Reclamation Ac t  

and which was approved by the  Senate. 

Section 3 of t he  b i l l  proposes t o  e l im ina te  the bonding maximum o f  $1,000 

per  acre. I n  some instances, $1,000 per acre s imply i s  no t  enough t o  guarantee 

reclamat ion.  Operators who a re  Subject t o  the Act have even t o l d  the  Depart- 

ment t h a t  $1,000 per acre w i l l  no t  be s u f f i c i e n t  i n  some cases. The Department 

doesn' t  f e e l  t h a t  t h i s  leaves bonding "open-ended" because t h e  Ac t  provides 

t h a t  t h e  bond may n o t  exceed the  cost  o f  reclamation. 

Sect ion 4 would amend Section 50-1510 t o  extend the  t ime dead1 ines f o r  

a c t i o n  on an app1Scation when a n  environmental impact statement ( E I S )  i s  

requ i red.  The redson f o r  t h i s  change i s  simply t h a t  the Department cannot meet 

i t s  s t a tu to r y  environmental review ob1 i ga t i ons  w i t h i n  60 days. The proposed 

365-day per iod  i s  t he  m'inimc~m tfme f n which an EJS can be prepared on a major 

p ro j ec t .  The e f fec ts  o f  t h i s  change have been exaggerated by those opposed 
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TITLE 50, CHAPTER 15, R.C.M. 1947 

Section 1 (50-1501). Thts a c t  sna l l  be known and may be c i t e d  as 
"The Open Cut Mining Act," 

Section 2 (50~150$!), It I t  the P 6 l i c ~  o f  t h l s  state t o  provfde 
for the reclamation and conscrvatian o f  land subjected t o  open cut  
bentonlte, clay, scoria, phosphate rack, sand 6 r  gravel mining. 
Therefore, i t  I s  the purpdse of t h i s  & c t  t o  preserve natural  resources, 
t o  a i d  i n  the protect ion o f  w i l d l i f e  and aquatic resaurces, t o  safe- 
guard and reclaim through e f fec t f ve  means and methods a1 1 agr icu l  t u r a l  , 
recreatfonal , home and indus t r i a l  s i t es  subjected t o  o r  which may be 
affected by open cu t  bentonite, clhy, scoria, phosphate rock, sand o r  
gravel mining t o  protect  and perpetuate the taxable value of property, 
t o  protect  scenic, s c i e n t i f i c ,  h i s t o r i c  or other unique areas, and 
t o  promote the health, safety and general welfare o f  the people o f  
t h i s  state. 

Section 3 (50-1503). The s ta te  board o f  land commissioners i s  hereby 
authorized t o  enter i n t o  contracts i n  the name o f  the s t a t e  o f  Montana 




