MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
March 3, 1977

The meeting of this committee was called to order by Senator
Turnage, Chairman, on the above date at 9:40 a.m. in Room 415 of
the State Capitol Building.

ROLL CALL:
All committee members were present for this meeting.

WITNESSES PRESENT TO TESTIFY:

Rep. Ramirez - District 64, Billings

John Cadby - Montana Bankers Assn.

Mike Griffith - Northwestern Bank, Helena

Gene Phillips - Conrad Bank of Kalispell

Mr. Lattin - Vice-pres., Conrad Bank of Kalispell
Cliff Christian - Montana Assn. of Realtors

Rod Wilson - Billings Chamber of Commerce

Rep. Bob Palmer - District 96, Missoula

Ruth Lange - Montana Assn. of Realtors

Bette Hostad - League of Women Voters of Motnana
Klaus D. Sitte - Montana Legal Services Assn.
Kitty Bomar - Montana Poverty Council

Eldon L. Piper - Montana Landlards Assn.

Mae Nan Ellingson -~ Montana Student Lobby

Carol J. Farris - Great Falls renter

COJSIDERATION OF HOUSE BILL 72:

Rep. Ramirez, sponsor of H.B. 72, said that it had to do with
trust indentures and foreclosure of trust indentures, and that it
calls for a Notice to be posted 20 days before sale. He told the
committee that the Yellowstone County sheriff has refused to post
the dotices of Sale although they are paid a fee of $2 for doing
this and also get mileage.

DISPOSITION OF HOUSE BILL 72:

Senator Warden moved that H.B. 72 BE CONCURRED IN. The motion
carried unanimously.

CONSIDERATION OF HOUSE BILL 74:

Rep. Ramirez, sponsor of this bill, told the committee that it
was one of two bills dealing with out-of-state lenders and that
Montana banks sell mortgages to out-of-state lenders but service
the accounts in Montana and, in this way, obtain more mortgage money
to lend in Montana. However, Montana 1is not very attractive to these
out~of-state lenders as they have to qualify in Montana. Therefore,
this bill, in an effort to help this situation, has an exception in
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it on page 3 for certain things which are listed for which they do
not have to qualify in subsection (g). The amendment in this sub-
section (g) is what the American Bar Assn. has recommended. He
said further that savings and loan associations are dealt with in
a different title. Rep. Ramirez submitted a letter which shows
that Montana is a very undesireable place from which to purchase
loans. (See Exhibit 1) He said that this bill would make Montana
a much more attractive place in which to purchase loans and this
would make more money available.

The first proponent to testify was John Cadby of the Montana
Bankers Assn who said that they support H.B. 74.

The next proponent was Mike Griffith of the Northwestern Bank
in Helena and chairman of the Montana Bankers Assn. who said that
they support the remarks made by Rep. Ramirez. He told the com-
mittee that they were having trouble attracting more money for
Montana banks and urged passage of this bill.

Gene Phillips of Kalispell, representing the Conrad Bank of
Kalispell, who was accompanied by Mr. Lattin, Vice-Pres. of the
Conrad Bank, said that they support H.B. 74.

Cliff Christian of the Montana Assn. of Realtors said that they
also support H.B. 74. '

Rod Wilson, a proponent representing the Billings Chamber of
Commerce, said that they also support H.B. 74.

There were no opponents present. Therefore, the Chairman
allowed committee members to question the witnesses. They were
particularly concerned about whether this bill might open the door
to out-of-state lenders moving into Montana. However, they were
told that the sponsor and proponents of the bill did not believe so.

DISPOSITION OF HOUSE BILL 74:

Senator Towe moved to amend page 2, line 9, by striking after
"associations" the words "purchasing or participating" and inserting
"with relation to the purchasing of or participating". The motion
carried unanimously. He then moved that H.B. 74 as amended BE
CONCURRED IN. The motion also carried unanimously.

Senator Towe then moved to reconsider the previous motion and
to further amend page 4, line 8,by inserting following "property"
the words"if there is no activity conducted by the out-of-state
borrower or lender with respect to the loan except periodic inspection
of the security". This motion carried unanimously. He then moved
that H.B. 74 as amended BE COWCURRED IN and the motion carried
unanimously.

CONSIDERATION OF HOUSE BILL 80:

Rep. Bob Palmer of Missoula, sponsor of this landlord and tenant
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bill, told the committee that they had used H.B. 262 from the last
legislative session as a basis to try to come up with a bill all
landlords and tenants could live with and H.B. 80 is a combination
of these efforts. He said that this bill has six main parts

and that he believesit is a verybalanced bill. They worked on it
over a two-year period of time,

Ruth Lange of the Montana Realtors Assn. was the first pro-
ponent to testify. She said that they had put a lot of thought and
work into it and that they feel it is a very good bill. It passed
the Board of Realtors unanimously.

Bette Hostad of the Montana League of Women Voters was the
next proponent to testify. She read a prepared statement. (See Ex-
hibit 1)

The next proponent was Klaus D. Sitte, a Montana Legal Services
Assn. attorney, who said that this is the people's bill because
the landlords and tenants who worked on it wanted it to cover every-
thing possible. He further testified that it is really less com-
plicated than our present law and that many landlords may find that
they do not have to have written agreements with their tenants any
longer. He also said that this will truly encourage landlords
to improve housing in Montana.

Kitty Bomar, representing the Montana Poverty Council, was the
next proponent. She said that the Montana Poverty Council supports
H.B. 80.

Eldon Piper, president of the Montana Landlord Assn., was the
next proponent to testify. He said that they had worked with the
group in Missoula for the last year and a half to get a good bill
and that he thinks this bill is unique because everybody agrees on it.

The next proponent was Mae Nan Ellingson, representing the
Montana Student Lobby, who said that, since the bulk of students are
tenants, they are very interested in the housing shortage and that
this bill sets a minimum standard of conduct for both students as
tenants and landlords. She also said that this is a better bill than
that in the last session of the legislature and that they feel this
bill is needed in Montana.

Carol Farris, a Great Falls renter, testified as a proponent
of H.B. 80 also. She said that people are getting exorbitant rents
for substandard housing in Great Falls because there is such a
housing shortage.

There were no opponents to H.B. 80 present.

Rep. Palmer closed by saying that this bill is a compromise of
poth landlords and tenants and clearly defines the rights of both.
He said that a Mr. Jackovich of Butte who rents 200 units would have
liked to have attended this hearing but could not be here.
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The committee discussed the cost of advertising the change
in the law in the newspapers,as the bill calls for, because it did
not have a fiscal note on it. Rep. Palmer said they would have
no objections to whatever the committee did on this. The Chairman
told them that the committee would take it under advisement and
try to work it out.

At this time, Senator Turnage assigned H.B. 72 to Senator
Murray to carry on the floor and H.B. 74 to Senator Towe.

Senator Towe moved to amend H.B. 80 by striking "such summary"
and inserting "when this act will take effect and where a summary
will be available" and on line 6 to strike "may". The motion carried
unanimously. However, it was decided that they would have to work
on H.B. 80 another time.

There being no further business, the committee adjourned at

11:00 a.m.. /17/
L/@s»s/\ A \ Two&]? “

NATOR JEAN A. TURNAGE, Chairman
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DONALD H. WEEKS

Asscadad Cocosd

December 10, 1975

Mr. Richard M. Smith

Manager

Metropolitan Service Mortgage Corporation
2 North Broadway

Billings, Montana 591Q1

Dear Mr. Smith: .

Thank you for your letter of November 21, 1975, regarding placement of
Montana in Group 1V of the '"'Summary Chart of 'Doing Business'!! carried

in the May 1974 LEGAL BULLETIN 182. We appreciate the interest which
prompted your letter. {f it Is your suggestion that placement of Montaua:
in Group IV is improper, however, | cannot agree.

Mr. Krieg's letter of May 20, 1974 to your company's Mr. Lindberg is
directed to the question ''as to whether the purchase of loans secured by
mortgages or trust indentures on Montana real property, originated by .
vou in Montana, and sold and assigned by you to out-of-state corporations
would result in: (a) the necessity of such out~of-state corporations to
qualify to do business within the State of Montana; or (b) any imposition
of Montana income tax or other Montana 'doing business' tax upon the intcr-
est income received by such out-of-state corporation on the loans assigned
to the corporation.'" Mr. Krieq states the assumptions on which his opinion
is posited. | would not agree that his conclusions necessarily are correct
unless | had additional specific information regarding the transactions which
you consummate with out-of-state associations. | refer you to page 30 of
William C. Prather's article, 'What Constitutes 'Doing Business'!'', which
was carried in the March 1959 LEGAL BULLETIN, and in particular to !'The

15 Rules of the ‘insulation Method!!' set out at page 81, 1 feel that to
state confidently that an out-of-state association is not subjcct to
Montanats "doing business'’ laws, the standards of the "asulation Metloa
should be adhered to strictly.

These comments relate, of course, to the first aspect of Mr. Kiieg's
statement of the question, ‘i.e., ''doing business't requiring qualificatiu.,.
To the extent that Mr, Krieg bases this part of his opinion on provision.
of the Montana Business Corporation Act, | disagree,

The provisions of the Montana Business Corporation Act have no application,
in my opinion, to the question of what activities may be engaged in by a
foreign savings association in Montana without the association thereby sub-
jecting itself to the 'doing business' provisions of that state. Montana
Business Corporation Act, Section 15-22-136, 'Application to existing
corporations,!' provides, in part, 'Nothing contained in thd Montana
Business Corporation Act shall be construed to repeal or amend the present
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statutes relating to . . . building and savings and loan associations
. . . and other corporations for which special regulations different
from the general private business corporation laws of this state have
existed prior to July 1, 1967."

The Montana statutory provisions applicable, | believe, to this ques-
tion-are found in R.C.M. 1947 Title 7 - 'Building and Loan Associations,!
Section 7-131 sets out requirements applicable to foreign associations.
They are rigorous and are justification, in my opinion, for placement
. of Montana in Group IV on the Summary Chart. Section 7-136 is explicit
in its statement of the application of the Montana Building and Loan
Association Act to savings associations, including, presumably, foreign
associations. Xerox copies of these two sections are attached. Note
also that Section 7-159 provides ''Insofar as the provisions of this act
are inconsistent with the provisions of any other governing building and
loan associations the provisions of this act shall controi."

Tro wecond aspect of Mr. Krieg's opinion is concerned with the out-of-
state association being subjected to taxation by the State of Montaena.
Liability of out-of-state corporations for taxes in states other than
thuse of their incorporation is a question distinct from 'doing busine: .
requiring qualification. An out-of-state corporation's liability for
income tax does depend on whether or not it is doing business in the
state imposing the tax, but ''doing business'' for tax purposes is not

the same as ''doing business' for qualification purposes. The opinion
dated January 28, 1975 of Mr. McGinnis, the Montana Deput Chief Tax
Counsel, states that ''at the present time'' the state would not attempt
to bring such corporations under the corporation income tax. | do not
know the specific fact situation submitted to Mr. McGinnis on which he
based his opinion. His is a correct conclusion, no doubt, drawn from
the facts submitted to him. He states,"All activities relating to the
loans secured by Montana real property are carried out by the Metro-
politan Service Corporation with only a stated payment being remitted
to the out-of-state corporation.'' Presumably he did not find sufficient
contacts or ''nexus’t, based on the facts presented to him to base an
assertion of Montana's taxing powers. Obviously, these contacts were
winimal,  In any case, the Summary Chart is concerncd with doing busind.
‘for qualification purposes and not for tax purposes,.

If my conclusions regarding the paramountcy of the Montana Building and
Loan Association sections relating to foreign associations are correct,
you will understand that placement of Montana in Group 1V would scem t.

be correct. This being so, the insulation formula suggested in Mr., Prohoe

article should be given careful consideration by any association contoui-
plating the engaging in Montana transactions which might involve it with
the ""doing business'' laws or the tax laws of that state.

[t is a pleasure to be of service,

¢ 7 /A y7
s NG
Donald H. Week
Assistant Counsel
DHW/ £

Y q
Very truly yours, ,
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March 3, 1977

The League of Women Voters supports House Bill 80.

The League of Women Voters supports this bill under

its National Human Resource position of action to achieve
equal rights for all in the housing area. This Bill
clearly and fairly defines both the rights and the
responsibilities of landlord and tenant in such sections
as 20 and 22, 26 and 33, and section 41, 1 and 2. The
Bill provides a means of publicizing the changes under
section 46; and the League of Women Voters supports

equal access to the law.

The League of Women Voters has always supported changes
that make the law more easily understood and for this
reason also we can support the Bill. As the code it is
repealing is dated 1947, we are hopeful this needed
legislation will pass in this session.

‘Thank you
LEAGUE OF WOMEN VOTERS OF MONTANA
Bette Hostad 458-9588
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