MINUTES OF MEETING
SENATLE JUDICIARY COMMITTEE
February 23, 1977

The meeting of this committee was called to order on the above
date by Senator Turnage, Chairman, at 9:40 a.m. in Room 415 of the
State Capitol Building.

ROLL CALL:

All members of the committee were present except Senators
Roberts and Murray who were excused.

WITNESSES PRESENT:

Dave Cogley - attorney, office of Code Commissioner
Bob nyer - n , " " " "
Greg llorgan " , Montana Bar Association

CONSIDERATION OF HOUSE BILL 14:

Dave Cogley from the office of the Code Commissioner, Legis-
lative Council, explained that this recodification bill gave the
power to solemnize marriages to the justices of neace.

DISPOSITION OF HOUSE BILL 14:

Senator Towe moved that H.B. 14 BE CONCURRED IN. The motion
carried unanimously.

CONSIDERATION OF HOUSE BILL 27:

Bob Pyfer from the office of the Code Commissioner, Legislative
Council, appeared on this bill.

DISPOSITIOW OF SENATE BILL 402 (Cont'd from 2/22/77):

At this time the committee returned to the amending of S.B. 402.
Sen. Towemoved the adoption of the amendmentsthrough page 10, lines
5 and 6, and the motion for each amendment carried unanimously.
Senator Warden moved the adoption of all amendments subsequent to
page 10, lines 5 and 6, including those proposed by Greg MHorgan,

Montana Bar Assn., and Gerald Neeley, Montana Medical Assn., and
each of these motions carried unanimously also. Senator Warden then
moved to amend the title by adding "; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE", and adding a new section for this. This motion

also carried unanimously. Senator Towe had been excused at 11:00 a.m.
to attend the State Administration meeting as he is chairman of that
committee.

Senator Warden then moved that S.B. 402 as amended DO PASS.
The motion carried unanimously with Senator Towe approving the amend-
ments made by Senator Warden and casting an affirmative vote on this
motion. (For all amendments to S.B. 402, see Exhibit 1)



There being no further business at this time, the committee
adjourned at 11:45 a.m.
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Respectfully report as follows: That ... .cecvmineneinncncneeniiene SEMHATE. ..o, Bill No. 432,
the intreoduced bill, be amcndad as follows:

1. &samend title, line 6.
Following: “CLAIMS”
Insert: *“; PROVIDING AW IMMEDIATE EFFRECTIVE DATE®

Z. amend pagoe L, Xim section 3, line 21 through line 1 on vage 2.

Following: ‘“means”

strike: 1lines 21 through lipe 1 on page 2 im their entirety

Iasert: "a physician licensed to practice medicine in Hontana or a
hospital, hosvital-related facility, or long-terin care facility.”

3. Awmend page 2, section 3, line 2.
Following: “any®

Strike: “cause of action"*

"~ Insert: “claim or potential claim”

4. hAmend page 2, saction 3, line 4.
Following: “other®

Strike: “claimed"

RENER: Insert: “alleged®

5. Amend page 2, section 3, line 6.
Pollowing: “in*

Strike: Yinj urg ............................................................... RO
Huxwsnadxik Insert: “danage”



¢. Aamend page 2, section 3, line
Followiang: 1liana 6

Strike:. “cause of actlion”
Inguirt: “poteatial claim”

7. haend pags 2, section 3, line
FPollowinj: "to"

dtrikeY “actions based on”
Ingart: "allagations of"

3. Auwend page 2, section #x 3, line ).

Pollowing: 24iaa 3

7.

.. 102
Paye 2,

Insaert: %(3) ‘panel' neans the Montana madical malpractice panal pro-

vidad for in (section 4).*

3. Awend paye 2, aeotion 4, liae
Yoilowing: “creatoed.“

il.

Insert: 'Wie vanel is attached to the Montana supremne court forx admin-

lstraciva purposes oaly, csxcept

10. el page 2, section 4, line
Pollowing: "claiwms"
Insert: “or potential claing”

11. Anaad pagae 2, dection 4, line
Pollowing:s “Ly”

Strike: “the"

Ingaxt: “this”

12. Awend page 2, z2ection 4, line
Following: "uader”

Strike: “thae”

Insert; “this”

13, Jawead page 2, saction 4, line
Pollowinyg: ™" (4)"

Strike: “Attormneys”

Ingert: “claiuanta”

14. iwueny page 2, section 4, line
Pollowing: “be"
strike: "an attornay”

15. Auweud paye 3, saction 4, line
Followiny: ‘“by*

that

12.

13.

13.

20.

25.

1.

82A~108 (2) does not apply.”

Strike. "ana serving at tha pleasure of"

16. ~aend page 3, saction 4, line
Following: "courc”

2.

Insert: "“from a list of three paople submitted by the healt)h care provildeyv

Following: “.

Inseirt: “"Che director siaall serve at the pleasure of the ohief justice.”



8.5, Q02
Payu 3.

17. Aamend page 3, section 4, lines 3 and 4.
Pollowing: lina 2

Scxikas  “(6)"

Following: “salaxy*

Strike: 1lines 3 and 4 in their entirety

Insert: “and term of office shall be fixed and he may Lo removed in the
sase mannay.”

18. Rwend page 3, section 5, liue 8.
Following: “"the"

Btrxike: “diraector”

Insexrt: “Montans supreme aourt®

19. Aanend page 3, section 5, line 9.
Pollowing: “"pansl”

Strike: "and its assistanta”

Insert: ", the diractor, and his staft"

20. Awend page 3, section 5, line 10.
Following: “to®

Strike: “"receive their actual and necessary”
Insart: “travel”

Following: “expenses”

Ingert: “incurred”

2. Amend page 3, section 5, line 11l.

Pollowing: ‘“whila"

Strike: Sxxaxukkiwg® “traveling®

Following: “panel"

Ingext: “, as provided in 59-538, 53-539, and 39-801"

22. Amend page 3, section S, line 1ld.

Yollowing: “The"

Strike: “director may administer®

Insart: “panel may provide for the adwministration of*
¥ollowing: *,"

sStrike:s “receive”

Insexrt: "the reageipt of"

23. Amend pege 3, section 5, line 1l5.
Following: #Exxfikmitx "filed,"
Etrikes “"promulyate"

Insert: “"the promulgation of"
Following: ‘“required®

Strike: “hereunder”

Insext: "by this act”

Following: “hereunder,”

Strike: "issue”

Inaert: “the issuance of”

24. Anmand page 3, section 5, line 17.
Followinge¢ 1line 16

Stxike: “perform"

Insexts “the performance of®



S.48. 402
Paye 4.

25. Anend page 3, section 5, lines 22 and 21.
Following: “offices"

Strixe: “in the city of Helena®

Following: “whiah"

Ctrike: “"the*

Insert: “its"

¥Yollowing: "recoxds*

strike: "axa"

Insert: “"uhall ba*

Awend paga 3, section 5, lines 24 and 25.
RK¥¥ Pollowing: “transacted.,"
Btrike: 1lines 24 and 25 in their entirety.

27. Amend page 4, seation 5, lines 1 through 4.

Followlng: “hearings"

Strike: “shall be conducted in the county where the wedical injury or
medical liability allegedly ocourred but may, within the sound dis-
cruetion of the hearing panel,”

Iusert: ‘“"nay"“

2. Anend paga 4, section 5, line 4.
Following: “any”

Strike: *othex"

Following: “"county”

Strike: ™ig™ ‘

Following: “considexrs*

Strike: "it*

29. Awend page 4, section 5, line 3.
Pollowing: ".°

Strika: "It is the duty of the"
Insert: “The"

30. Amend page 4, section 3, line 6.
Following: “authoricy®

Strike: “to"

Inaert: “shall®

31. Awend page 4, section 3, lines 9 through line 8 on page 6.

Yollowing: 1lina 8

8trike: sections 6 and 7 in their entirety

Insext: “Sections¥. Punding of act. (1) There 1s created a pretrial
review fund to be administered by the director exclusively for tne
purposes stated in this act. The fund and any income from it shall Le
held in trust, deposited in an account, and invested &nd reinvested by
the dixector with the prior spproval of the director of the Montana me.-
ical association. The fund may not become a part of or revert to the
general fund of this state but shall be open to anditing by the legis-
lative aunditor.

(2) To create the fund, an annual surcharge shall be lovied on all
nealth care providers. The amount of the assessment shall be set by the
director, who shall allocate a projected cost among health care provideras
on a par capita basis. The direestor may provide a diffarxent allocation
upon approval by the supreme oourt. Surplus funds, if any, over end



v.b. 404
Paye U,

apove the amount reguired for the annual administration of the act

#hall be retained by the director and used to finance the aduinistration
of this act in succesding vears, in which event the director shall
reduce the annual aasessment in subsequent years, commensurate with the
proper administration of this act,

(3) The annual surcharge is due and payable oun the samna Jatu
at licensa fees payable to the state of Muntana are due.®
Renuaber: all subsegquent sections
32. Anend page 6, section 8, line 11.
Followiny: 1line 10
Strike: “qualified”
Followiny: "before"
Insert: “an*

33. Awend page 6, section 8, line 16.
Following: ‘“constitute”

Strike: “professional negligence and"
Inzert: “a malpractice claim, tle"
Following: “dates”

Ingert: “the conduct ocourred,”

34. Awend page 6, section 8, line lu.
Yoliowing: “clalaant®
Insert: “and all witnosses'

35. Asund page 6, section §, lines 18 and 19.

Following: “clainant.”

strike: “Additional elements of the malpractice clai. must be incluac.
in an awended application*

Insert: "Any amendients to the application must bLe”

36. Amend paga 6, section 8, line 23.
Following: “to the“

strike: “incident®

Insert: “claim”

37. AMhuandéd page 6, section 8, line 24.
Following: “any”
Strike: “claia of"

3%,  Ameud page 7, section 9, line 8.
ollowing: SMmmkxxxximwx "to"

Strike: “Montana law®

Insert: “the Montana Rules of Civil Procedure”

39. hwand page 7, section 9, line 12.
Following: "and”
strike: “in addicion”

40. Amend vage 7, saction 9, line 13.
following: "panel to"

strike: “obtain access to*

Insert: “inspact”



4l. hwend page 7, section 9, line
Following: Xine 14

Strike: “the matter giving rise to

42. nend page 7, section 9, line
¥oliowing: “purposes aof®
Strike: "its consideration of the
Insert: “such inspaction”

43. Awmend page 7, ssction 9, line
Following: “any”
Striker “claim or"

44. Aunand page 7, section %, line
Following: “purpose”
strike: “or in any other context,

45. Anend page 7,
Followlang:
Strike: “who has*
Insert: “whose“
FoXlowing: ‘“malpractice"
Strike: “and”

section 9, line
*provider*

46. Axend pags 6, lines
Following: “cladimant®

Strike? “sand assist in preparation
Following: “upon”

Strike: *“his“

sectiou 3,

47.
Following:
strike:
Indert:

Amand page 8, section 10, line

¥ o~
’

*who"

*which”

43. Awend page 8, section 10, line

rollowing: “(3)"

Strike: “In cases where"

Inaert: “Whenaever"”

49. Auend page 3§, section 10, line

fullowing: “separate panel”

Iusert: *,°

Pollowiny: ‘“or"

Insert: “at the discretion of
stipulation of the parties,”

Yollowing: “review”

Insert: “all®

the

53. Anend page 8, section 10,
Following: Yine 24

strike: ‘“clainm®

Insexrt: “oclaima”

Following: "defendant®
Strike: %inas 25 through line
Insexrt: ".°

l on

402
age 6.

' [
“d o bow

15.

16.

matter’

17.

19.

in or out of court”

25.

5 and 6.

of the claim”

11'

22.

24.

panel initially appointed or Ly

lines 25 through line 1 on page 3.

page 9 in their entirety



S.4. 42
Pajwe 7.

51. Awend page 9, section 10, line 10.
Following: “namsd”

Strike: “as*

Followiny: ‘“respondent”

Scrikxe: ~,"

Insert: "as"

52. Auwend pagae 9, section 10, lines 12 through 14.
Following: 1line 11}

Btrikes Lines 12 through 14 in their entirety
Renumber: all subseguent subsections

53. hwernd page 10, section 10, line 4.
Pollowing: “filed*

Strike: "within"

Insert: “at least"

54. Awend page 103, section 10, lines 5 and 6.
Following: ‘“hearing”
Strike: "or within 5 days of the discovery of the alleged partialicy®

35. aAmnend page 10, section l1ll, line 8.
Following: ‘“director” .
Insert: “"subjoct to (saection 5) (6) of this act"”

56. Auend pags 10, section 1ll, lines 13 through 16.
Following: “unless®

Insext: “the panel finda"

¥ollowing: “period.*”

gtrike: lines 13 through 16 in their entirety

57. Amend page 10, section 12, line 18.
Following: ", tha"
Strike: “‘attorney”
Insext: “claimant®

58, Amend page 10, section 12, lines 20.
Pollowing: “coastituting”
Insert: "the"

59. Awmand page 11, segtion 12, line 1.
Pollowing: “Medical”

Strike: “text"

Insert:s “"texta®

60. Amend page 11, section 12, lines 3 and 6.
Following: “reviewed.”
Strike: lines 5 and & in their entirety
12
6l. DAuend page kX, section 12, linemxExamulxMxxsx 5.
Pollowing: Samadf " (1)
Sxxikaxxxina Inserts "At or prior to the tinwe set for the hearinyg, the
attorney mumbers of the panel shall select a chairman who shall be
an attorney and who shall preside over the panel deliberations,”



8.8, 402
Page 8.

61. Amend page 12, section 13, line 8.
Pollowing: ".lecide"®
Strike: “only”®

63. Amend page 12, ss«ction 13, line 1l4.
Pollowing: "on the"
Btrike:s "two*

64. Amend page 12, section 13, lines 22 and 2).

Pollowing: “chairman"

Strike: ", who may vote only in the event the other members of tiue
panel are evenly Adivided,”

63. Amend page 13, section 13, line 1.
Pollowing: “therefrom.*

Strike: "If the vote is not unanimous, the"
Insert: “The"

66. hAmend page 13, section 13, lines 14 through 16.

Pollowing: “"party."

Stxikes 1lines 14 through 16 in their entirety.

Insert: "The panel may recommend an award, approve settlement agruwanents,
aind discuss the same, all in a manner not inconsistent with this section,
and all such approved settlement agreements are binding on the parties.®

67. Amand page 13, section 14, line 14.

Pollowing: “dixector"

Insert: ", in consultation with the state bar of Montana and subject to
approval of the supreme court,”

68. hmend page 14, section 15, line 1.
Pollowing: "c¢lainm*

Strika: "shall be"

Insert: “is*®

69. Amand page l4, section 15, line 2.
Pollowings “and®

dtrxike: ‘“may"

Insert: “does”

70. hAmend page 14, section 16, lines 7 and 8.
rollowing: “the"

Btrike: “medical review commission®

Inserts “panel®

71. Amend page 14, section 16, line 1l1l.

Following: “filed.®

strike: "These records"

Insert: "Any records which may {dentify any party to the procesdings"”

72. Amend page 14, section 16, line 12.
FPollowing: "and"

3trike: “may"

Insert: "are"

Foliowing: “not®

Strike: "bLe"



E.L. 402
Pagyus .

73. husend page 14, section 16, line 1l4.
Followiny: “facilicating”

scxike: "on~going®

Iusert: “ongoing®

74. haend paye 14, section 17, 1lines 16 tirouygh line 7 un page 15.
Followiny: 1line 15

Strike: “ section 17 in its ontirety

Renuabur: all subsequent sections

75, Auend paye 135, section 19, line 15.

Followiag: 1line 15

Insert: “Section 18. Lffective date. This act is effective upon lts
peasage and approval."
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