MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
February 21, 1977

The meeting of this committee was called to order by Senator

Turnage, Chairman, at 9:35 a.m. on the above date in Room 442
of the State Capitol Building.

ROLL

CALL:

All members of the committee were present, with Senator

Roberts arriving from another meeting at 10:40 and Senator Warden
being excused at 10:00 a.m. to attend another meeting.

WITHESSES PRESENT TO TESTIFY:

Representative Keyser - District 81, Ennis

Representative Day - District 54, Glendive

Gail Stoltz - director, dept. of cooperation, Montana Farmers Union

Fran HMertes - Glendive Chamber of Commerce & Richland and Dawson
Co. Conservation District

Wayne Haas - Buffalo Rapids Irrigation Project

Tom Weir - Yellowstone Basin Water Use Assn.

Ted Doney - Dept. of Natural Resources, chief legal counsel

Duane Erickson - Buffalo Rapids

John Peplinski - Glendive Area Farmers

John Marciniok - Wibaux, Montana

Representative Huennekens - District 68, Billings

Representative Baeth - District 21, Libby

Margaret Davis - League of Women Voters of Montana

Jim Beck - Department of Highways, attorney

Representative Johnston - District 13, Cut Bank

Ray Blehm - Montana Firemen's Assn.

Dennis Haddow - Air Quality Bureau, SDHES

CONSIDERATION OF HOUSE BILL 226:

Representative Keyser, sponsor of this bill, explained that

it has a more severe approach to providing a penalty for reckless
driving when a driver attempts to flee from or elude officers.

CONSIDERATIOWN OF HOUSE BILL 310:

Representative Day, chief sponsor of this bill, told the com-

mittee that he had introduced it at the request of the Department of
Natural Resources. He then explained the bill and said that there
had been a moratorium put on water which will expire on March 11,

1977,
that

|
and that this bill would extend it to January 1, 1978. Also, |
this bill has the possibility of extending the moratorium to

March 1, 1979, when the legislature could take the appropriate action
it deems necessary.

The first proponent of H. B. 310 was Gail Stoltz, Montana Farmers

Union, who read the attached statement to the committee. (See Exhibit 1)



The next proponent was Fran Mertes, representing the Glendive

Chamber of Commerce and the Richland and Dawson Counties Conserva-
tion District, who said that the moratorium should be extended so
that the study can be completed. He said that the purpose of the
moratorium was for the use of the agriculture interests, the
farmer-rancher, but that the crops are worse today than they were
then. Further, that it is more imperative now than it was before;
that the economics of the counties affected are 3/4 agriculture
and they want to keep it that way. They need to have use of the
water. He said that data published by the Dept. of Natural Resources
tends to give people complacency and that it is misleading.
He also said that the adjudication is not complete and that the
Indian water rights do not yet say how much water, and that they
feel that the concepts should be generously conclusive in their
water because the economy of eastern Montana is vital.

Wayne Haas, Buffalo Rapids Irrigation Project, was the next
proponent to testify. He is an irrigating farmer in the Yellowstone
Basin. He asked that the moratorium be extended so that the water
reservations can be acted on because they are vital to Montana.

Tom Weir, representing the Yellowstone Basin Water Use Assn.,
was the next proponent and he told the committee that they strongly
support H.B. 310, because there are many requests by coal companies
for a lot of water in his area, and the moratorium in effect said
"stop and look" before we approve a lot more water to industry.

He said that we should look at the water needs of everyone and the
purpose and objective of the moratorium have not been fulfilled.
He reminded the committee that the agricultural units are not
recognized and agriculture is the largest industry in Montana.
Therefore, their water cannot be cut off.

Ted Doney of the Dept. of Natural Resources, chief llegal
counsel, referred the committee to a copy of their report submitted
last month "The State of the Yellowstone River". He said that it
contained the reasons why they want to have this bill passed.

Also appearing in support of H.B. 310 were: Duane Erickson of
Buffalo Rapids, John Peplinski of the Glendive Area Farmers, and
John Marciniok of Wibaux, Montana.

No opponents.

Representative Day, in closing said that we are going to losc
our wa?er tq down sFream states, because there is no other plan
that will tie up this water immediately. He asked that the com-

mittee concur in H.B. 310 and said that the House committec hearing
it had only 4 votes against it. )

The Chairman then allowed a question and answer poriod.
Senator Towe suggested some amendments, but they were rejected.

.Senator Regan moved that H.B. 310 BE CONCURRED IN. The motion
carried unanimously.



CONSIDERATION OF HOUSE BILL 5:

Representative Huennekens, District 68, Billings, sponsor
of the bill, said that it was desirable to give the legislature more
control and this would establish the office of court administrator,
and that, at the present time, the draw on the state treasury is
small because of federal funding.

Margaret Davis, representing the Montana League of Women Voters,
said that they fully support the bill and read a statement in
support of these functions.

There were no opponents present at this meeting.

CONSIDERATION OF HOUSE BILL 483:

Representative Baeth of District 21, Libby, said that he had
introduced this bill at the request of the Highway Patrol, and
introduced the attorney for the Department of Highways, Jim Beck,
who read a statement explaining the bill in which he said that
the private property owner prevails and that there is no statutory
guidelines for attorney fees. He said that the attorney usually
gets what he asks for and that some judges are generous and even
grant the attorney more than he seeks. He further told the committee
that this bill is patterned after theWashington statute which calls
for a fee for attorneys of $50 an hourwhichhe felt was fair.

There were no opponents, so the Chairman allowed the committee
members to question Mr. Beck. Senator Regan suggested to Mr. Beck
that the bill be amended on page 1, section 1, line 18, following
"fees" by inserting "shall be computed on an hourly basis and". Mr.
Beck had no objection to the amendment. It was also decided that
page 1, line 15, should be amended following "customary" by inserting
"hourly" and that page 1, lines 16 and 17, should be amended following
"held" by striking ", provided that reasonable and necessary attorney
fees may not exceed $50 and hour". Sen. Towe moved the adoption of the
previous amendments. The motion carried unanimously. Senator Towe
then moved that H.B. 483 as amended BE CONCURRED IN. The motion
carried unanimously.

CONSIDERATION OF HOUSE JOINT RESOLUTION 7:

Representative Johnston of Cut Bank, sponsor of the resolution,
explained what it would do regarding permits for pollution or fires.
He said that it would not apply where the Forest Service is in con-
trol of the land.

The first proponent was Ray Blehm, representing the Montana
Firemen's Assn. who said that they support the resolution and that most
burning permits are given by the pollution control department so
they have trouble verifying them. His association would like to
have them go through the fire department.
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Dennis Haddow of the Air Quality Bureau, S.D.H.E.S., said
that they have a couple of questions. He testified that his depart-
ment gives out approximately 15,000 permits a year and that the
state foresters and forest service only issue permits during certain
months of the year. He said further that they do not require incident
by incident permits and that the administrative rule applies state-
wide. The main purpose of the bill is so the fire fighters know
there is a fire being burned.

Since there were no opponents present, the committee members
were allowed to ask questions of the witnesses. The Chairman said
this resolution would be taken under advisement.

DISPOSITION OF SENATE BILL 125:

Senator Lensink moved that S.B. 125 DO NOT PASS. The motion
carried unanimously.

There being no further business at this time, the committee
adjourned at 11l:15 a.m..
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TESTIMONY BEFORE THE JUDICIARY COMMITTEE, MONTANA STATE SEQ%%%, ;>
HEARING ON HOUSE BILL 310, MONDAY, FEBRUARY 21, 1977 .

I am Gail Stoltz, director of the department of cooperation for
Montana Farmers Union, a statewide farm and ranch organization of
approximately 7,500 family members, with headquarters in Great Falls.

Just as our organization supported the Yellowstone River water
moratorium at its inception in 1974, we now support House Bill 310
to permit the Board of Natural Resources and Conservation to make
final determinations on applications for reservations of water in the
basin,

With hearings scheduled past mid-February across the state by
the Department of Natural Resources and Conservation pursuant to the
Montana Water Use Act, it is obvious the original moratorium deadline
of March 11, 1977, ié no longer appropriate.

We especially want the Board to have adequate time to assess the
needs of agriculture in evaluating the complex issue of beneficial uses
versus industrial demands.

Just as vital as agriculture is to the Montana economy, so is water
vital to agriculture. And, although no single piece of legislation can
answer all of our questions and fears about an adequate agricultural
water supply, House Bill 310 is a sorely needed safeguard in this instance

The value of the moratorium already has been demonstrated and we
would not want to see it ended before the job is completed and possible
legal complications are averted.

Thank you, for hearing’me out, and for considering agriculture's

viewpoint.
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BY FLLYNN J. ELL
Of \ke Gazette Stalf

Refratus of “how dry 1 am” ave reverber-
ating through the West, but nobody s laugh-
ing.

i I'he moyiltaias are dry and sq are the val-
leys.

’ Calitornwa s in it's third year of drought.
In Utah, surveyors used {0 running snow cours-
es in the mountains are walking on bare jrails.
There is no need for snowshoes or skis.

In Montana, all eyes are on the Yellow-
stone River.

itow murh water will there be in the Yol
Wow-tche m 17! '

Mondant is the “bright spot in the pe-
ture” accordng to Phil Farnes, of the Soil
nservativu Servive 15C81 in Bazeman.

But that's not very bright.

To the east, drought was reported in Min-
nesota and North and South Dakota last year,
and farmers said there was no submaoisture for

ontana’s
wettest in

The Billings Gazette Sunday, Feb b, 1977

dry, but
the West

In Montang, imgisture content dropped
the past month gn snow covrses that SCS mey-
sures.

The Beartooth Mountains, have dropped
from & moisture content of about §0 per cent
of normal, {0 only 50 per cent of normal.

Yellowstope Park snowpack is 70 per cent
below normal. T

“The only truly bright spot in the atate is
the north end of the Bjg Horn Mountains
where snowpack I8 up #9 20 per cent abgve
normal. ' L o
Farnes reported that the lack of snow s
the sume for most parts of the state. Bridger,
Ritteroat and Kootenai ranges ype all down.

Only ssolatpd sections in central Montana
monatains  are showing SMCE resdlogs
above 50 per cent.. BRI

““The chances gf coming out of the pre-
sent si*uition now are fulrly remote,” said
Farnes, adding thlt% will begin advising
farmers and rapchers on .what adjustments
they can make for ghortages.

rid of cows, or find inave pasture to etiset de-
terioralion of existing grasses

Irrigators will be told to grow small
grains, which require less water than row
Crops.

More efficient use of agncuoltural water
will be encouraged.

Tt looks like u poor year to get involved
in a new irrigation project, or new industry,”
Farnes said.

" Winter wheat farmers neat Jurdan, who
don't depend on irrigation. reported Kriday
that they arep’t wortied

Snow cover on their fields is about five
inches, but submoisture is down

“When that snow goes, there won't be
much lely,”” sald Ken Padgett, an 5CS field co
ordinator.

Farmurs and ranchers who itrigate from
streams without storage, are facing sertous
problems unless new saow fulls in the raoun-
tains, or spring rains change the piciure

eight feet.

|
|
s

Ranchers, he sald, will he advised to get

e ew .

Clarks Fork irrigators depending on the

Beartooth range pormally face shortages by

mid-July.

It there is no snow in the mountains, mid-
July will come a lot sooner.

Winter wheat fields in some parts of east-
ern Montana and near Broadview may have
been hurt by dry conditions last fall, experts
gay. High winds that followed may have blown
much of the crop away.

Without gnow cover, further damage can
occur, and some experts are predicting that
farmers will be forced to reseed crops to

_spring wheat.

In Colorade, the director of the Colorado

, Water Conservation Board predicted that 1977
- will be the “worst year in recorded histary’”

for water supplies,
Felix L. Sparks, made the remark at the
19th annual meeting of the Missouri River Bas-

~in Commission.

Sparks sald imminent drought is the most
immediate problem confronting the 10 states

. forming the commission, which includes Mon.
* tana, Wyoming, North and South Dakota, Colo-

rado, Minnesota, Jowd, Kansas and Missouri.

The Colorado legislature, in a move to
head off impending shortages, has authorized
$190,000 to seed clouds with silver iodides over
three mountain ranges within that state. -

- -

In Cheyenne, Wyo., residents ate beung

advised to use less waler as the year progress-
es.
* .The cause of the West's problems is the
same as the cause of the East’'s where heavy
snowfall and biting cold westher has plagued
residents.

Dr. Stephen Schneider of the National
Center for Atmospheric Research in Boulder,
Colo, says that upper-level winds that changed
course are respansible for weather troubles
East and West.

The winds, he said, brought warm air to
Alaska, and pushed Great Plains snowfall and
cold weather eastward.

Energy and water crises will be the major
topics of a Pacifie Northwest Regional Com-
mission meeting March 8§ in Portland, to which
Gpv. Tom Jugge has been invited.

Some agriculture leaders in Oregon plan
to let flelds He fallow in 1977 {f the water pic-
ture doesn’t brighten. .

An aide to Oregan’s Gov. Bob Straub may
have best summarized the position of the
Western states.

“*We are in trouble, very serious trouble
said Ken Fobes, Straub’s administrative assist
ant "“The question is how soon will we get
rain (or snow) and how bad is the financial
ctunch golng to be?" '

(More on Drought, Page 14A)
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ontana:

‘Cut water, power use’

From Gazeite News Services

WASHINGTON - Interior Secretary Cecil
Andruas has called upon residents of Montana
and other northwestern states to reduce water
and electricity use by 10 per cent in an effort
10 case drought conditioas in the northwest,

Andrus said if voluntary efforts to ease
the drought in the Pacific Northwest don't
wotk, “there will be no alternative but to insti-
tute mandatory messures.”’

Other states called upon to make reduc-

is were Washington, Oregon, and Idaho.

Because 90 per cent of the region’s power
> penerated hydroelectrically, officials hope to
save on water by using less electricity.

Andrus said he has instructed the Bonne-
ville Power Administration, the Bureau of Re-
clamation and other lnterior Department agen-
cies tu cooperate tu the conservation program.

The secretary also sent telegrams to gov-
ciaors in the Northwest supporting a com-

lbmed conservation effort by the Northwest

Pawer Pool.

i

Northwest mountain snowpacks range
from 0 to 40 per cent of normal amountis, he
said. Even if there were normal snowfall and
rainfall through July, there will still be severe
shortages, much worse thap in 1973, the last
year of drought, he said.

Andrus said one reservoir that normally
had a depth of 120 feet now was running at
about 20 feet.

“If voluntary cutbacks do not bring sav-
ings.”” Andrus said, ‘“‘there will be no alterna-
tive but to institute mandatory measures to re-
duce usage.”

He did not elaborate.

Meanwhile, the Agriculture Department
reported there is ‘‘a very high degree of cer-
tainty’" that drought in California, Washington
and Oregon will continue for at leust the next
nine months, increasing the liklihood of higher
costs for fresh produce at the nation's check-
out counters.

The combination of drought in the Cali-
fornia and frost-destroyed winter fruit and veg-
etahle crops in Flonda will mean there wﬂlr

S b, w2 (Ma

Jess produce going to market this spring.

An Oakland, Calif., television station re-
ported recently that water levels i California
growing areas have dropped 75 per cent and
farmers required are reducing their planted
acreagus proportionally.

The USDA weekly crop weather repurt,
releasted Tuesday, said there could be ‘ex
tremely serious” water shortages for utban
residents as well ag farmers

“Marin County in the San Francisco arca
has already adopted strict regulations on using
water,”" the report sald "“This will be very
common before the summer of 1977 is over '

Agriculture Department spectalists  said
their forecast gf nine more months of drought
wias based on estimates of how far precipita-
tion had fallen below normal m Cabiformia,
Washington and Oregon through the tirst of
February.

These estimates were compared with h
storical records showing the likelihood of im-
proveinent during February, March and April
- the final months of the norma) western

qumm
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Yellowstone won’t run dry

By FLYNN J. ELL
0f The Gazette Staff

The future of the Yellowstone River
15 looking hetter

It should still be a river in 2020, with
plenty of water only “slightly’” diminished
in quality. ‘

Only a short tine ago it was feared
that users were applying for mure water
than the river carried.

Panic tired the cries of environmen-
talists, fishiertnen, farmers and ranchers.

Robert Madsen, study manager of the
Yeilowstone Basin and Adjacent Coal
Field Area Level B Study, wants to re-
plave emotional argument with technical
analysis.,

Madsen is one year into a $2.4 wmillion
federal-state funded study on availability
of water in the Yellowstone Basin for en-
ergy and agricultural use.

He said Wednesday the report for the

> out by neat August.

Missourt River Basin Commission should

A peek into the future, minus specula-
tion and emotionalism, looks a lot differ-

~

A new $2.4 million
study will find

far less water
needed for energy
and agriculture

ent than it did before, he said. '

The Yellowstone River flows about
8.8 million acre-feet (maf) annually, and
when coal development was first being in-
vestigated, il was estimated that energy-
related water uses would amount to 2.8
million acre-feet. ;

But Madsen said his study indicates
that total energy water needs (“'under the

- most extensive development”) in the Yel-

lowstone Basin and Western North Dako-
ta will amount to no more than 560,004
acre-feet.

Thal includes gasiﬁcation, coal-fire
‘generators, and slurry pipelines, he said.

The study estimates that agriculfural

Water

irrigation in Montana and Wyoiminy will
require a moaximum of 450,000 acre-foet
and total use including inunicip.it will be
.5 million acre-feet.

For comparison, an curlicr study indi-
cated that the Crow Indiasn rescrvation
alone would use 2 mitlion acre-feet.

. In another stydy, the Bureau of Re-
clamation last year estimated that I mil-
lion acrefeet would be needed in Mon-

tana by the year 2020 for cnergy and irvi-

gation. - :

The Montana Department of Notural
Resources at that time wanted Lo reserve
': million acre-feet in the Yellowslone for
ish. '

How can Madsen's figures be so dif-
ferent from those eatlier estimates?

Basically it’s a question of how mnuch
development is economucally feasible. In
Madsen’s view, many carlier studies pro-
jected more developrient than the land
and the economy couli conceivably sup-
port.

Water quality, under the most exten-

(More an Waler, Page 12A)

sive energy development ever projected
for Fprt Union coal deposits in the North-
ern Great Plains Program study, would
diminish only slightly, Madsen said.

1 projects are scaled to what is eco-
nomically feasible under Madsen’s study,
the effect on watey should be even less.

Madsen is also looking at deteriora-
tion of water from agricuitural use,

And transportation of cogl is alse
being studied. » o

Madsen sees a railroad hottleneck as
demands increase on 100-car unit trains.

Alternatives to stepped-up coal move-
ment are single or double autamated
tracks and slurry pipelines. -

But Montana and Wyoming have al-
ready turned thumbs down on slurry pipe-
lines, which would use state water mixed
withcrushed coal to move the mixture to
a poyver generating source.

“Restricting slurry forces North Ds-
kota development,” Madsen said; half of
all the coal conversion will be done in
North Dakota if Montana and Wyomi
don’t change their position, Madsen sald.

But North Dakota Gov. Arthur Link

has said his state won't accept that muun

. of the burden alone, Madsen said.

The best way to transport energy ap-
pears to be by electric lines from coal-
fired generators, Madsen sajd. =

Agriculture also ls limited by what is
economically feasible. ' -

Estimales range from 60,000 acres of
river-rrigated land by private money to a
maximum of 350,000 acres under the best
ecopomic conditions backed by govern-
ment {inancing. . o

The study involves enviroamental
concerns, too. Wilderness, wild and scenic
rivers, fish- and wildlife are-all beigg
weighed, Madsen said.

. The major question being asked is:
“Will the water supply be adequate in
quantity and quality to meet the forecast-
ed demands while maintaining the quality
of life'and social well-being of all the peo-
ple?” -

Madgen says he doesn’t want to preju-
dice his Findings, but it appears that an
appraisal withoypt emotion based on techn-

lcal analysis could he “yes.”



e ,'l/, .

I ‘ :
/A-? P

/
7

P R A o e visIpoR ‘s s REGISTER e
' ' Check One
NAME REPRESENTING Support] Cppos

s
-~ /} ” T,
pa —

4 : -
- - ;-'/"w , -
\ o //, 711/ T A 7

[//‘ S VZ . "‘% < /’ -:r, »*J/ //"(:/2‘7{/)‘ X
- \a Jé , [ .. "_,) T{ .'Z -

T —3]

7 | .

W yauetl Tl W

K 4‘4 (210 }WYL d 7}40”{ 7//;/(.’7125’;1,15 /4 2D ¢ TR
- ”_'TT R Ay i
l .:,\'/erzm FQE_)ZJS d - Z/0°
Y i Maddeo vl v s 4 gl s N

)i .
e .
A ' ;Vlcl(a.,lfr [ -

'f' EPY. o ‘:’.V"f%}’?\-s v C}éﬂ»\, ﬂ/lvzrf 1 Hv (i NG o SRS
s

.‘ ’
/‘?’:-, ,«, [ V) (r [ # / - ‘ -
a4 o 3 s g , \ ‘ , )
l "//5 F e . «/z‘ "Lf/ I/ [ -y L X /A/j .

v
: o / B;L[\[ L /(} /e__*u/r j /o ,yw___, S ;.
!‘__Ll dei fLZa.;f.» / / //zlzm.rx;- ,,-9 s ,(_/,,,.,,,,;,; Zé: . ) L SN
) \/
v

Devna | Gt Ligyasc [op il

nhﬁawyéf 5377 xﬁ;ﬁi& ) . ot S 5
D@‘T‘M b b g4 /)/j%g SN A - 20 ¥
. mw%// Vg5 W% v ﬁz{ ﬁy )%7///‘1'227/&,( >

l‘






