
MINUTES OF MEETIidG 
SENATE J U D I C I A R Y  COMMITTEE 

F e b r u a r y  1 8 ,  1 9 7 7  

The m e e t i n g  of t h i s  committee was c a l l e d  t o  o r d e r  by S e n a t o r  
Turnage ,  Chairman, a t  9:00 a.m. i n  Room 442 o f  t h e  S t a t e  C a p i t o l  
B u i l d i n g  on  t h e  above d a t e .  

ROLL CALL: 

A l l  members of t h e  committee were p r e s e n t ,  however, S e n a t o r s  
Regan and  R o b e r t s  a r r i v e d  a t  9;55 and  9:40 r e s p e c t i v e l y ,  and 
S e n a t o r  Warden a r r i v e d  a t  10:05 and was excused a g a i n  a t  1 0 : 3 0  a.m.. 
These s e n a t o r s  were excused  to  make p r e s e n t a t i o n s  i n  o t h e r  corn- 
mittees. 

EXECUTIVE SESSION 

DISPOSITIOLJ OF SEiiATE BILL 311: 

S e n a t o r  Towe moved t h e  a d o p t i o n  o f  t h e  a t t a c h e d  amendments. 
(See  At tachment  #1) The mot ion  c a r r i e d  unanimously.  H e  t h e n  

moved t h a t  S.B. 311 a s  amended DO PASS. The mot ion  c a r r i e d  
unanimously.  

DISPOSITIOLJ OF SENATE BILL 335: 

S e n a t o r  Towe moved t h e  a d o p t i o n  o f  t h e  amendments p rev ious l -y  
made. The mot ion  c a r r i e d  unanimously.  (See  a t t a c h m e n t  # 2 )  

S e n a t o r  Lens ink  moved t h a t  S.B. 335 a s  amended DO PASS. T h e  
mot ion  c a r r i e d  unanimously.  

HEARING - 9:30 a . m .  

COiJSIDCRATIOid OF SEldATE BILL 439:  

S e n a t o r  Haze lbaker  p r e s e n t e d  t h e  b i l l  t o  t h e  commit tee  a s  he Iiad 
s p o n s o r e d  i t  a t  t h e  r e q u e s t  of t h e  C r i m e  C o n t r o l  Board. I I e  t h e n  
i n t r o d u c e d  Wally White o f  t h e  Board o f ' c r i m e  C o n t r o l  who s a i d  
t h a t  t h e  cormnittee who w r o t e  t h e  b i l l  h a s  f i v e  members p r e s e n t  a t  
t h i s  m e e t i n g  and t h a t  it was w r i t t e n  b e c a u s e  o f  a r e q u i r e m e n t  i n  
t h e  f e d e r a l  r e g i s t e r  t h a t  came o u t  i n  March, 1975,  r e q u i r i n g  s t a t e s  
t o  make c o n f i d e n t i a l i t y  r e g u l a t i o n s  a b o u t  r e c o r d s , a n d  it p r o v i d e s  
t h a t  p e o p l e  c a n  have  t h e i r  r e c o r d s ,  s u c h  a s  p o l i c e  r e c o r d s ,  checked 
f o r  a c c u r a c y .  

The n e x t  p roponen t  of t h e  b i l l  was Ron Seinple of t h e  I n d e p e n d e n t  
Record i n  Helena ,  r e p r e s e n t i n g  t h e  Montana P r e s s  Assn . ,  who s a id  
h e  b e l i e v e d  t h i s  c a n  be made an  e x c e l l e n t  bill by add ing  on page  11, 
l i n e  1 6 ,  f o l l o w i n g  t h e  word " a b o u t " ,  t h e  word " a r r e s t s , " .  (See 
E x h i b i t  1) H e  f u r t h e r  s a i d  t h a t  t h i s  i s  a  f i n e  t h o u g h t f u l  p i e c e  o f  
l e g i s l a t i o n .  



Sam G i l l u l y , M o n t a n a  P r e s s  Assn. s a i d  t h a t  t h e y  l i k e  t h e  b i l l  
w i t h  t h e  proposed amendment. The chai rman o f  t h e  commit tee  which 
a u t h o r e d  t h e  b i l l  s a i d  t h a t  it had been d i s c u s s e d  by t h e  committee 
and most o f  t h e  commit tee  members w i l l  a c c e p t  t h e  amendment, and 
t h a t  S e n a t o r  Towe who was a member o f  t h a t  conunit tee had rev iewed  
t h e  amendment. 

T h e r e  were no o p p o n e n t s  t o  S .  B. 4 3 9  p r e s e n t ,  s o  t h e  Chairman 
a l l o w e d  t h e  commit tee  members t o  a s k  q u e s t i o n s  o f  t h e  w i t n e s s e s .  

S e n a t o r  Turnage ,  Chairman, a sked  a b o u t  a  f i s c a l  n o t e  f o r  t h i s  
b i l l ,  and  s u g g e s t e d  t h a t  t h e  l o c a l  government  impac t  s h o u l d  be  
c o n s i d e r e d  t o o  i n  t h e  f i s c a l  n o t e .  

CONS IDERATIOlg OF SENATE BILL 4  1 8  : 

D e i r d r e  Coughlan,  r e p r e s e n t i n g  t h e  Womens Law Caucus and 
Women's P l a c e ,  spoke i n  s u p p o r t  o f  t h i s  b i l l ,  s a y i n g  t h a t  t h i s  
b i l l  would d i s c o u r a g e c o u n t y  a t t o r n e y s  from r e f u s i n g  t o  p r o s e c u t e  r a p e  
c a s e s  whenawomanwas a s o c i a l  companion and  h a d b e e n  d r i n k i n g o r  doped. 
There  a r e  n o t  many o f  t h e s e  c a s e s .  The r u l e s  o f  e v i d e n c e  would 
a p p l y  i n  t h i s  k i n d o f  case. She  a l s o  s a i d  t h a t  t h e  law h a s  been 
m i s c o n s t r u e d  and p r o p o s e d a n  amendment.(See E x h i b i t  1) 

There  w e r e  no  o p p o n e n t s  t o  t h e  b i l l ,  s o  t h e  Chairman a l lowed  
commit tee  members t o  q u e s t i o n  t h e  w i t n e s s .  

EXECUTIVE SESSION (Resumed) 

The f o l l c w i n g  S e n a t e  B i l l s  were a c t e d  on a s  f o l l o w s :  

S.B. 4 1  - S e n a t o r  Regan had J o a n  Mayer, a t t o r n e y  f o r  t h e  Leg i s -  
l a t i v e  C o u n c i l ,  d r a f t  a new s e c t i o n  1, and moved t h a t  t h e  p r e s e n t  
s e c t i o n  1 b e  s t r i c k e n  and t h e  new s e c t i o n  1 i n s e r t e d .  (See  a t t a c h -  
ment F 3 )  The mot ion  c a r r i e d  unanimously.  S e n a t o r  Regan t h e n  moved 
t h a t  S.B. 4 1  a s  amended DO PASS. The mot ion  c a r r i e d  w i t h  S e n a t o r  
Olson v o t i n g  "No". 

S.B. 1 2  - S e n a t o r  Towe s u b m i t t e d  t w o  p a g e s  of amendments (See 
E x h i b i t s 1  and  2 )  a n d  moved t h a t  t h e y  b e  a d o p t e d .  The mot ion  c a r r i e d  
unanimously.  H e  t h e n  moved t o  amend page 1, s e c t i o n  2 ,  l i n e  1 4 ,  
f o l l o w i n g  " i n c l u d e s " ,  by i n s e r t i n g  " b u t  i s  n o t  l i m i t e d  t o " .  The  
mot ion  c a r r i e d  unanimously.  H e  t h e n  moved t h a t  S.B. 1 2  a s  amended 
DO PASS. t h e  mot ion  c a r r i e d  on a v o t e  o f  4 - 3 w i t h  S e n a t o r  Warden 
excused  a s  s h e  was a t  a n o t h e r  m e e t i n g ,  a n d  l a t e r  v o t i n g  "Yes" ,  t h e r e -  
by making t h e  v o t e  5 - 3 .  

S.B. 67 - Sen. Towe moved DO PASS. Motion f a i l e d  on a v o t e  oE 
2 - 5 w i t h  S e n a t o r  Warden excused  and l a t e r  v o t i n g  " Y e s " ,  t h e r e b y  
making t h e  v o t e  3  - 5. 

S.B. 4 3 9  - S e n a t o r  Olson moved t h a t  S.B. 4 3 9  DO NOT PASS. 
Motion c a r r i e d  on a  v o t e  o f  5 - 1 w i t h  S e n a t o r  Towe v o t i n g  " N o "  aild 
S e n a t o r s  Warden and  Regan excused t o  a t t e n d  o t h e r  m e e t i n g s .  



S.B.  2 4 5  - S e n a t o r  Murray moved t o  amend page 3 ,  l i n e  L O ,  by 
s t r i k i n g  "and" and i n s e r t i n g  " o r " .  The mot ion  c a r r i e d  unanimously.  

S e n a t o r  Towe moved t o  amend page 3 ,  l i n e  9 ,  f o l l o w i n g  "mayU,by 
i n s e r t i n g  ", i n  i t s  d i s c r e t i o n , " .  T h i s  mot ion  a l s o  c a r r i e d  unanimously.  

S e n a t o r  Murray moved t h a t  S.B. 245 a s  amended DO PASS. The 
motion c a r r i e d  w i t h  S e n a t o r  Towe v o t i n g  "No" and S e n a t o r s  Warden 
and Regan excused.  

S.B. 213 - S e n a t o r  Olson moved t h a t  S.B. 213 DO NOT PASS. The 
no t i o n  c a r r i e d  unanimously,  b u t  w i t h  S e n a t o r s  Warden and Regan excused .  

SJR 16 - S e n a t o r  R o b e r t s  moved DO NOT PASS. The mot ion  c a r r i e d  
w i t h  S e n a t o r  Idurray a b s t a i n i n g  and S e n a t o r s  Warden and Regan excused .  

S.B. 222 - S e n a t o r  Murray moved t h a t  S.B. 222 DO NOT PASS. 
The motion c a r r i e d  w i t h  S e n a t o r  Towe v o t i n g  "Ida" and S e n a t o r s  Warden 
and Regan excused .  

S.B. 255 - S e n a t o r  R o b e r t s  moved t o  amend page 1, l i n e  25,  
by s t r i k i n g  "$100" and i n s e r t i n g  "$250". The mot ion  c a r r i e d  unan- 
imously .  H e  t h e n  moved t h a t  S.B. 255 a s  amended DO PASS. The 
motion c a r r i e d  unanimously.  

S.B. 385 - S e n a t o r  Murray moved t h a t  S.B. 385 DO PASS. The 
mot ion  c a r r i e d  w i t h  S e n a t o r  Towe v o t i n g  "No". 

S.B. 418 - S e n a t o r  Lensinlc moved t h a t  S.B. 418 DO NOT PASS. 
The mot ion  c a r r i e d  w i t h  a  v o t e  o f  4 - 2 and 2  excused.  

S.B. 393 - S e n a t o r  Towe moved t o  s t r i k e  t h e  e f f e c t i v e  d a t e .  
The mot ion  c a r r i e d .  I i e  t h e n  moved t h a t  S.B. 393 a s  amended DO PASS. 
The n o t i o n  c a r r i e d  on a  v o t e  of  5  - 1 w i t h  S e n a t o r  Olson v o t i n g  "do" .  

There  b e i n g  no f u r t h e r  b u s i n e s s  a t  t h i s  t i m e ,  t h e  commit tee  
adjourned a t  12:lO p.m.. 

*/ 
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Proposed Amendment t o  Senate Bill 439 

Presented by the Montana Press Association 

On Page 11,Line 16 of the Introduced bil1,following the w ~ r d  
t lab,:~tf l  add the Word "arrests1' and a comma. 



&/ 8' 
Proposed amendment t o  5 6 

( 3 )  In a prosecution under the preceding sections on sexual 

crimes (94-5- 502 t o  94-5-504) i n  which the victim's 3aek-ef 

consent is based invalid solely because he was ~r~enta l ly  
Ilf'c 

incapacitated as a resul t  of &g&-ier+-of intoxicating 

substances, it is a d.efense t o  such prosecution that  the victim 

was a voluntary social  companion of the defendant, a ~ d  the 

intoxicating substance was voluntarily and knowingly taken. 
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APPEARING ON WHICH PROPOSAL: A U u 2  - - - - - - - - - - -  

I I : SUPPORT? / AMEND? - OPPOSE? -- 

COMMENTS : -- 

I'LEASL.: LEAVE ANY PREPARE11 STATEMENTS WITH THE COMMITTEE SECRETARY. 



Proposed m d m e n t s  to SB 1 2  -- 
1/ Page 3, l i n e  2, s t r i k e  the word "adult". 

d Page 4,  after line 12, add (i) : 
(i) any bonafide newsten i n  the imnediate acccnlpanyment 

of law enforcenmt of f icers  obtaining entry under 
a valid or apparently valid search warrant o r  in 
the bmzdiate accanpanyment of law e n f o r c m t  
of f icers  lawfully gaining entrance when there is 
evidence t h a t  a crime has been ccrrranitted. 

/Page 5, l i n e  7, a f t e r  the word "ccmrmnication" insert:  
"while such cammicat ion is being conducted or  before 
it reaches the  intended receiver o r  receivers" 

v Page 22, l i ne  17, a f t e r  the word "both" insert: 
"provided, however, #at  no such a c t  o r  miss ion  s h a l l  
be punishable unless it is f i r s t  established tha t  the 

c.;,-.--accused person h e w  such a c t  o r  d s s i o n  was unlawful. 
Proof of such knwledge must be established as an 
independent f a c t  arid cannot be inferred o r  presumed." 

i/ Page 22, l i n e  20, after the wcrd "both" insert: 
"provided, hawever, t h a t  no such a c t  o r  miss ion  sha l l  
be punishable unless it is f i r s t  established tha t  the 
accused person knew such a c t  or anission w a s  unlawful. 
Proof of such -ledge mt be established as an 
independent f a c t  and cannot be inferred o r  presumd." 

I/ Page 23, l ine  24, a f t e r  the word "apply" insert: 
This provision s h a l l  not apply to any a c t  or  miss ion  
which would not be unlawful i f  consent w e r e  given by a 
proper person provided the accused person acts  under a 
reasonably fonwd, although mistaken, impression t h a t  
such consent w a s  given. This exception shal l  no t  apply 
to an agent or employee of a governmental unit  acting 
in the course of h i s  employment." 



Proposed amendment t o  SB l3 
1' 

Page 1 2 ,  l i n e  1 8 ,  a f t e r  t h e  word "above" add: 

"Prov ided  however, t h a t  any p e r s o n  may waive 
any r i g h t  of  p r i v a c y  th rough  t h e  v o l u n t a r y  
p r o v i d i n g  of  i n f o r m a t i o n  o r  f a c t s  t o  any 
r e p r e s e n t a t i v e  o f  t h e  news media. Any such  

once  g i v e n ,  may n o t  be  revoked . "  








