MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
February 17, 1977

The meeting of this committee was called to order at 8:00 a.m.
by Senator Turnage, Chairman, in Room 415 of the State Capitol
Building.

ROLL CALL:

All members of the committee were present except Senator
Regan wno was excused until 9:30 a.m.. )

The first order of business before the committee was to act
on Senate Bills.

EXECUTIVE SESSIOHN

Senate bills were acted on as follows:

(Consideration of S.B. 33 was continued from 1/14/77)

S.B. 33 - Senator Olson moved to strike section 35, page 22,
in its entirety; and to amend section 41, page 25, line 1, following
"¢", by striking "10 days before the election". The motion carried
unanimously. Senator Roberts then moved that S.B. 33 as amended
DO PASS. The motion carried unanimously.

S.B. 27 - Senator Towe moved to amend page 11, section 10, lines
23 and 24 by striking subsection (e) in its entirety and inserting
" (e) whenever the incarceration of an elector in a penal institution
for a felony conviction is legally established; or". The motion
carried unanimously.

Senator Towe then moved to amend page 17, section 14, line 22,
and page 26, section 19, line 11, following "than" by insérting
"a legislator or a". The motion carried unanimously.

Senator Olson moved to amend page 34, section 27, line 14, by
striking "marking by electors --". The motion carried unanimously.

Senator Towe moved to amend page 53, section 44, line 4, follow-
ing "rejected" by striking "if they do not" and inserting in lieu
thereof "because of failure to"; and to strike section 66 on page
79 in its entirety and renumber the subsequent sections. The motion
carried unanimously.

Senator Towe then moved that S.B. 27 as amended DO PASS. The
motion carried unanimously.

COMMITTEE HEARING

9:30 a.m. - At this time the committee commenced hearing the
bills scheduled for this date. Senator Regan was present and
Senator Murray was excused to attend another meeting.
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CONSIDERATION OF SENATE BILL 385:

Senator Thomas of Great Falls, sponsor of this bill, explained
it to the committee. He said that this bill raises the parole from
1/4 to 1/2 less good time, and that the persistent offender section
will be repealed. Also, section 1 establishes a new section with
non-dangerous offenders. These persons will still remain at 1/4
time as far as their stay in the execution and sentencing.

The first proponent to. testify was Tom Dowling, representing
the County Attorneys Association and the Sheriffs Association, who
said that they support S.B. 385.

Judge Shanstrom of Livingston told the committee that the
district judges support S.B. 385 because it takes care of dangerous
offenders in that he is only eligible for 1/2 time.

Hank Burgess, a members of the State Board of Pardons, was the
next proponent to testify, saying that he feels this bill is the
answer to the present problems in the criminal justice system.

Tom Honzel, representing the County Attorneys Assn., said that
they do support this bill for the reasons Mr. Burgess gave.

Jack Lynch, Chairman of the Parole Board, said that this
legislation would give them the authority to deal with the habitual
criminal and that this is a very workable piece of legislation.

Gary Broyles, an investigator for the Board of Pardons appeared
in support of S.B. 385.

There were no opponents present, so the Chairman allowed the
committee members to question the witnesses. He then thanked the
witnesses for appearing and excused them.

CONSIDERATIOW OF SENATE BILL 393:

Senator Bob Brown, District 10, sponsor of this bill, said that
the problem is that drainage from coal development in southern
Canada is going into the Flathead Lake.

Jim Cumming of Flathead County was the first proponent to
testify. He said that this does apply to Canada, and submitted a
copy of a report prepared by Ronald J. Schleyer of the EQC concern-
ing the transboundary effect safeguarding the Poplar River in Montana.
(See Exhibit 1) He said that the state department has taken the
attitude that they cannot do anything about requesting to stop the
pollution, and that they have failed in a couple of other ways,
especially in the area of international lawon pollution. (See Exhibit
2) He further said that the international law on water and air
pollution is far beyond state law. He then told the committee about
the Ohio vs. BASF Wayandotte Corp. case which stemmed from pollution
by the Wayandotte Corp. in southern Ontario. (See Exhibit 3)
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There were no opponents to S.B. 393 present, so Senator
Turnage, the committee Chairman, allowed the committee members to
ask guestions of the witnesses. He then thanked the witnesses
and said that the committee would take the bill under consideration.

CONSIDERATION OF SENATE BILL 402:

The sponsor of this bill, Senator Murray, had to attend another
meeting, so Greg Morgan of the Montana Bar Association presented
S.B. 402 to the committee for him. He told the committee that the
Bar Assn. is in favor of the bill and the medical malpractice
review panel because they will decide if there is substantial
evidence. He then explained how the bill was drafted and said
that actually it has been in operation as a voluntary plan since
1969. He said it was originally drafted after the New Mexico
voluntary plan, and he then presented some statisticson the Montana
voluntary plan. Mr. Morgan offered an amendment to section 7, page
5, regarding funding of the act, and said that they feel the medical
association should pay for it. (For the statistics, see Exhibit 1)
(For the proposed amendment, see Exhibit 2)

Gerald Neely, representing the Montana Medical Association,
was the next proponent of S.B. 402 to testify. He read and com-
mented on an analysis of Senate Bill 402 which the Montana Medical
Assn. had prepared. (See Exhibit 3) In the exhibit there are
suggested amendments, and Mr. Neely said that the Montana Medical
Association does support S.B. 402 with the amendments.

The next proponent was Chad Smith, representing the Montana
Hospital Assn., who said they also support the bill with the sug-
gested amendments of the Montana Medical Assn.. He further said
that he thinks this bill can be made to work and that it will cut
a lot of the administrative costs.

There were no opponents present, so the committee was allowed
to question the witnesses.

CONSIDERATION OF SENATE BILLS 414 and 415:

Senator Roberts, sponsor of these two bills, simply submitted
them to the committee as they are self-explanatory.

DISPOSITION OF SENATE BILL 414:

Senator Regan moved that S.B. 414 DO PASS. The motion carried
unanimously.

DISPOSITION OF SENATE BILL 415:

Senator Towe moved that S.B. 415 DO PASS. The motion carried
with Senator Regan abstaining.
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DISPOSITION OF SENATE BILL 301:

Senator Roberts moved that S.B. 301 DO PASS. The motion
carried unanimously. '

DISPOSITION OF SENATE BILL 311:

Senator Roberts moved to amend page 7, line 22, by inserting
"This section is not applicable if the father is a person whose
consent to adoption is not required under 61-205." The motion
carried unanimously.

There being no further business before the committee at this
time, the committee adjourned at 11:10 a.m.,.

o d) T

EN. JEAN A. TURNAGE, Chairman
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ion KecipROCAL ENFORCEMENT OR Cuap. 33
JupamiNTs

CHAPTER 331

Reciprocal Enforcement of Judgme:.1s Act

Pute. X, This Act may be cited as the Reciprocal Enforcement of Judg-
ments Act. 1959, ¢. 70, s. 1,
frpre: . (1) In this Act,

“judatent ” means a judgment or order of a Conrt in a civil
proceeding, whether given or made before o after the com-
mencemient of this Act, whereby a sum of money is made
payable, and includes an-award in an arbitration procecding
if the award, under the Jaw in force in the State where it was
made, has become enforceable in the same manner as a judg-
vient given by a Court in that State, but does not include an
crder for the periodical payment of money as alimony or as
maintenance for a spouse or former spouse or reputed spouse
or a child of any other dependent of the person against whom
the order was made; :

* judyment crzditor 7 means the person by whom the judgment was
obtained, and includes his executors, administrators, suc-
cossors, and assipns;

" jedpment dobior 7 means the person agatnst whon the judpment
was given, and includes any person against whom the judg-
ment js enferceable o the State in which it was given;

Coengial Court ™ i relation to a judgment means the Coutt by
vhich the judsment was given;

“registering, Court ” in relation to a judgment means the Court
in which the judgment is registered under this Act.

(2) Altreferences in this Act to personal service mean actual delivery
of the process, notice, or other document, to be served, to the person
ta be served therewith personally; and service shall not be held not to
be personal service merely because the service is effected outside the
State of the original Court. 1959, ¢. 70, 5. 2; 1975, ¢. 73, 5. 22,

3. (1) Where a judgment has been given in a Court in a recipro-
cating State, the judgment creditor may apply to 1the Supreme Court
within six vears after the date of the judgment to have the judgment
reistered in that Court, and on any such application the Court may
order the judgment to be registered.
on (2) An acder for regisiration under this Act may be made ex parte
i any ease in which the judgment debtor

(«r wais personally served with process in the original action; or
(h) thongh not personally served, appecared or defended, or
attorned or otherwise submitted to the jurisdiction of the
origunad Court, ‘
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| State of Ohio
Office of the Attorney General

Michael R. Szolosi

First Assistant Attorney General
Richard S. Walinski
Chief Counsel

William J. B G. Duane Welsh
rham J. Brown Executive Assistant Attorney General

Attorney General P. Michael DeAngelo
Deputy Attorney General .

December 30, 1976

Mr. James A. Cummings
Post Office Drawer B
Columbia Falls, Montana 59912

Dear Mr. Cummings:

Enclosed are copies of the unpublished trial court and appellate
.ourt opinions in the BASF Wyandotte litigation. The personal juris-
diction issuc is discussed at page 9-16 of the opinion of the Court
of Common Pleas and at pages 10-12 of the Court of Appeals' decision.
I hope that these materials prove to be helpful.

’ Yours very truly,

/ // /‘ [/
'\,/Q_‘__.\‘K Lo« N ( :

TERRY M. MILLER
Assistant Attorney General
Court of Claims Section - Defense
State Office Tower - 17th Floor
Columbus, Chio 43215
(614) 466-5610
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MONTANA MEDICAL ASSOCTIATION
2021 Eleventh Avenue
Helena, Montana 59601
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MEMORANDUH
TO: RICIIARD E. LAURITZEN, M.D., MEDICAL CHAIRMAN, RANDALL

SWANBERG, ESQ., LEGAL CHAIRMAN, JOINT MEDICAL-LEGAL

PANEL (EASTERN DISTRICT); AND JOHN F, FULTON, M.D.,
MEDICAL CHAIRMAN, WALTER S. MURFITT, ESQ., LEGAL CHAIRMAN,
JOINT MEDICAL-LEGAL PANEL (WESTERN DISTRICT)

FROM: G. BRIAN ZINS, EXECUTIVE DIRECTOR

Gentlemen:

Enclosed for your information 1s a resume of all claims presented
to the Joint Medical-Legal Panel from the inception of the Panel

in 1969 to this date.
We are forwarding this material to you in that we do believe 1t

provides beneficial information about the Panel as sponsored by
this Association and by the State Bar of Montana.

All best wishes to you.

GBZ:vm
Enclosure-=i:
cc Each Member, MMA Executive Committee ¥/Encl.
Alfred M, Fulton, M.D. W/Encl.
John W. McMahon, M.D. W/Encl.
Kent M. Parcell, Executive Director,
State Bar of Montana W/Encl.
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2021 Eleventh Avenue

llelena, lontana

Claims, Pending « ¢ ¢« ¢ « o &
Claiis Disposed o ¢ ¢ « o o o o & o«
Tie Yote . . . & o v & « ¢ ¢ « o o o &
Evidence of malpractice .+ . . . . .

basis of
asgistant .

Evicdence of malpractice on
responsikility of acts of

Claimant Injured thereby . « « « « . .

Clainant injured thereby on basis of
responsihbility of acts of assistant .

No evidence of rmalpractice . . . . . .
Claim dropped by clajimant's attorney .

Clain dropped by defendant's attorney

59601

JOINT MEDICAL-LEGAL PANEL CLAIM3

EASTLRN

DISTRICY
. . o 4
I ¢
N §
« « o B
S |
« . . 38
A
. . . 14
« s+ b5
e » « 5

Clain dropped due to lack of responsgse from

claimant's attorney for a period of one

yvear after the medical specialist was

chosen - cleosed upon request of defendent's

ALLOTYRCY. o« o« o o 5 s a o s o v e s

Unable to locate physician . . . . . ¢« . .« . 7777

da

Status from inception of plan to June 3, 1978

li

2l
D i
T

<

WESTLRN

DIESTRICT
4

45

12

14



-

Saobion=2itemtraymer B0 W ARG ARGa a2~ o -y
3
Page &Z, line g3, Ghange~iatie~ed Section @7 &@."Funding of Act", delete

entire section and replace with the following:

" (1) There is created a pretrial review panel furd to be
collected and received by the secretary for exclusive use
for the purposes stated in this act. The furd and any
incame fram it shall be held in trust, deposited in an
account, invested ard reinvested by the secretary with ths
prior aporoval of the director of the lontana Medical
Associaticn, and shall not becare a part of or revert to
the general fund of this state, but sh2ll b2 open to
inspection and avditing by the legislative awditor.

(2) To create the fund, en annual surcharge shall be
levied on all health care providers. The amount of
the assessment shall be set by the secretary, who shall
allocate a projected cost among health care providers on
a per capita basis and such other relevant facbors as
the secretarv shall designate by rule, and the seccetary
shall collect and receive the funds for the exclusive usa
for the purroses stated in this act. Surplus funds, if any,
over and abcve the aount required for the arnual administration
of the act shall be retained by the secretary ard used to
finance the administration of this act in succeelding years,
in which event the secretaxry shall reduce the annual
assesswent in subseguent years, camensurate with the
proper adninistration of this act.

(3) The annual surcharge is due and payable on the sarce
date as license fees payable to the state of Montana are due.”



AN ANALYSIS OF SEMNATE BILL 402: An Act to
Establish a Mandatory Pretrial Review Panel
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ANALYSTS OF SENATE BILL 402, The Bar Association Mandatory Pretrial Review
Panel for Medical Malpractice Claims

1. INTRODUCTION. Pre-trial screening panels are a wide variety of
administrative adjuncts to the judicial process, non-binding in effect,
which are designed to encourage early settlecment of meritorious claims
and discourage frivolous litigation.

Since 1969, Montana has had in effect a voluntary screening panel,
co-spensored by the Montana Bar and Medical Association. It has been
thought by most participating attorneys and physicians to have heen
productive with respect to those cases hrought before it. However, while
in full use, of those cases in which suit was filed, less than 12¢ first
went before the panel, and there is now a general reluctance on the part
of the major insurance carriers with insurance in force to use the panel.
(See Attachment 1, The Montana Joint Medical-Legal Panel)

Prior to 1975, only New Hampshire had legislation requiring malpractice
claims to first came before a panel. Since 1975, nineteen other states
have enacted legislation providing for the mandatory presentation of a
claim for malpractice to a screening panel as a precondition to a lawsuit.

Both the Montana Bar Association, through Senate Bill 402, and the
Montana Medical Association, through House Bill 647, are comnitted to the
concept of a mandatory pre-trial screening panel. The legislation differs
in but a few and very critical particulars.

2. THE ORIGINS OF SENATE BILL 402. Senate Bill 402 is primarily taken from

a portion of the New Mexico Medical Malpractice Act of 1976. In sane instances,
those portions taken from New Mexico are slightly modified. Additional
provisions are added that are not present in the New Mexico legislation.

In general, those matters deleted are the benefits of the New Mexico
legislation to the participating health care providers (with the corresponding
detriments either left in or made more severe) and the matters added to SB 402
are additional detriments to the participating health care providers.

3. THE NEW MEXTICO ACT AND OTHER STATE IEGISLATION. Generally, legislation

in other states providing for a mandatory pre-trial review panel also includes

a variety of tort reform measures involving such matters as the collateral

source rule, statute of limitations, and the staridard of care of health care
providers. Many of these enactments also provide for limitations on liability
with involvement of a patients' compensation fund paid for by the health care
providers. Most provide for either goverrment funding of the administration

of the act or are silent on the costs of paying panel members other than expenses.

The New Mexico Medical Malpractice Act of 1976 provides for a screening
panel for a variety of health care providers. Individual health care provider's
liability is limited to $100,000 apart from punitive damages and medical care
(DELETFD FIROM SB 402) and any amounts up to a maximum limit of $500,000 per
occurrence apart fram punitive damages and medical care are paid for by a
compensation fund which is in twrn funded by health care providers qualifying
under the Act (DELETED FROM SB 402).
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In the New Mexico enactment, future medical expense dollar determinations
ace taken from the jury in subsequent court actions, and are required to be
pa:d by health care providers as incurred, so long as medically necessary,
wilh provision for continuing medical examinations (DELEIED FROM SB 402).
Idditional tort refoms are included, such as a provision with regard to the
statute of limitations for minors (ALL TORT REFORM PROVISIONS DELETED FROM
SB 402) .

The only serious drawbacks in the New Mexico legislation are provisions
forbidding monetary damages to be the subject of inquiry, a prohibition against
the panel's settling or campramising any claim, and a prohibition in any form
of the liability decision of the panel being considered in a subsequent court
action, and additionally their being no bond or cost requirement as to a
subsequent court action. Each of these drawbacks are likewise drawbacks to
58 402. A few additioral problems, some minor, are created by the addition
of language to SB 402 not found in the New Mexico legislation.

3. PERTINENT PROVISIONS OF SENTATE BILL 402 AND SUGGESTED AMENDMENTS

(a) Minor Discrepancies

1. Place of Hearing. Section 5(6) and Section 11 both provide for the
place of hearing in differing manners. One should be deleted with the Medical
Association expressing no preference,

2. Hearing Procedures. Section 12(3) provides that the hearing will be
informal, and no official transcript may be made. The New Mexico act and most
others provide additionally that this shall not preclude the taking of the
testimony by the parties at their own expense. The language inadvertently
deleted is: "Nothing contained in this paragraph shall preclude the taking
of the testimony by the parties at their own expense.”

3. Coverage of Act. The definition of "health care provider" in Section
3(1) is broad. In copying the available definition fram the New Mexico
legislation, no account was taken of the position of the differing interest
groups in Montana. The language should read: "Health care provider" means
any physician licensed to practice medicine in the state of Montana or a
hospital, hospital-related facility, or long-term care facility.

4. Funding of Act. Section 7 provides for the collection of the
funding surcharge by the director, the surcharge to be set by the insurance
comnissioner based on the experience rating of the various providers. For
simplicity of camputation and because the insurance cammissioner does not
have the staff or ability to determine the surcharge as provided in Section 7,
the surcharge should be made on an equal per capita basis, and collected on
the same basis as premiums by each insurer, and if the surcharge is collected
hut not paid within a specified time perlod the certlflcate of authorlty of
the insurer may be suspended.

5. Report by District Court Clerks. Section 17 of the SB 402 is
taken out of context fram the New Mexico Act, and is the detriment corresponding
to the benefits of limitation of liability and the mandated payment of judgments
within the limits of the Act. It has no place in the legislation before the
Montana Senate.




6. Dirccltor of Panel. Section 4(5) provides that the director is
appointed by the chief justice of the Supreme Court and serves at his
pleasure. Section 5(4) provides for employment and fixing of campensation
by the director with the approval of the chief justice. Section 4(6) provides
that the director's salary is set by the supreme court. This should read
that the director is appointed by and serves at the pleasure of the executive
director of the Montana Medical Association, and the director, subject to
the approval of the executive director of the Montana Medical Association
may employ and fix the campensation for clerical and other assistants as he

considers necessary. Likewise, the director's salary should be set by the
executive director of the Montana Medical Association.

Section 10(6) provides that the director of the panel or his delegate
shall sit on each parel and serve as chairman. The director should not
be a member of the panel, mor need he be an attorney. A six-manber panel,
ane-half physicians and one~half lawyers, with the chairperson being one
of the attorney members and each of the six members casting a vote is preferable.

Funding Amendment: Section 7 should be changed to read

Section 7. Funding of Act. (1) There is created

a pretrial review panel fund to be collected and

received by the director for exclusive use for the
purposes stated in this act. The fund and any incame

from it shall be held in trust, deposited in an

account, invested and reinvested by the director
with the prior approval of the director of the Montana
Medical Association, and shall not becane a part of or

revert to the general fund of this state, but shall be

open to inspection and auditing by the legislative

auditor.

(2) To create the fund, an anmual surcharge

shall be levied on all health care providers. The amount

of the assessment shall be set by the director, who shall
allocate a projected cost among health care providers on

a per capita basis and such other relevant factors as

the director shall designate by rule, and the director shall
collect and receive the funds for the exclusive use for

the purposes stated in this act. Surplus funds, if any,

over and above the amount required for the annual administration
of the act shall be retained by the director and used to
finance the administration of this act in succeeding years,

in which event the director shall reduce the annual assessment
in subsequent years, cammensurate with the proper adminstration
of this act. '

(3) The annual surcharge is due and payable on the
same date as license fees payable to the state of Montana are

due.
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3. PERIINENI' PROVISIONS OF SENALT DILL 402 AD SUCGESTID AMENRENTS (cont)

(b)  Suggested Mmemdments of Substance

1. Madical Witnesses. Section 9(4) requires the panel dircctor to
cooperate fully with the clabmant in retaining a physician for consultation
and preparation of the panel hearing. Virtually all voluntary panels and
statutory panels provide for such a modical wilness only ZTER an adverse
determination for the physicion, and in aid of trial preparation. To require
the cxpense of finding a wedical witmess to ke borne Ly the physician fund
for work that should be done by the attorney before even filing the claim with
the panel finds no parallel in other proce:dings and hns no basis in logic or
fairpess.

It is submitbed that section 9(4) should be stricken in its
entirety and b2 replaced with the following language in a separate section:

"Section . Drovision of Ixpert Vitness. In any
malpractice claim where the panel has determined that

e acts cordlained of were or reasonably might
constitute malpractice and that the patient was or
may have been injured by the act, the panel, ils
marpars, bhe director and tre professional asszociaticn
or a“.)O(“d*'J.OH:J concornad will coopeorate fully with the
patient ia retaining a physicion cqualified in the
field of medicinz involved, who will conzult with,
assist in trial preparation and testify on l2hall of
the patient, uvpon his payment of a reasonable fee to
tha sawe effoct as if the physician had been argaged
originally by tlie patient

2. Mon=tery Damages and Sottlement Authority. Section 12(2) provides
that mcnetary damages may not be a subject of discussion or incuicy. Section
13(6) provides that the panel may rot try to sotble or conprowise any claim
ar exoress any opinion on the monetary valua of the claim. This is a oovere
liritation that defeats the stated purposes of ccoreening penels and the major
deficiency of voluntary panels and any ctatutory paaels thet contain them.

(See major discussion in Attachment 2, Possible Findings and Settlarent)

It is submitted that the following amencduents chould be made:
——strike last sentence of Section 12(2), p. 11, lines 5-6
-—strike last scntence of Secticn 13(6), p. 13, lines 14-16
——gtrike word "only" from Section 13(1), ». 12, line 8.
—-add to Scction 13(6) the following languace: "Provided,
that the panel shall have authority to reccmmend an avard
and to approve scttlcment agresments and diccuss tha sawe,
all in a manner not inconsistent with this section, and aﬂ.
such approved scttleme nl“ agrearents shall be binding and of
full force and eiffect



APTACHMENE ONL

P1He MONLANA JOINT MEDICAL-TIGAL PANEL

The Montana Joint Medical-Legal Panel, adopted in 1969, consists of
an equal number of physicians and attorneys, and is divided into a Western
District and Pastern District Panel. The Panel determines: (1) whether
there is any substantial evidence of malpractice; and (2) vhether the facts
tend to show reasonable medical probability that the claimant was injured
thereby.

The Panel makes no findings as to damages, the conclusions of the Panel
are not binding on either party, nor may any of the testimony or findings be
used in subsequent court proceedings.

Under the rules of the Panel, if both questions are answered in the
negative, the attorney bringing the matter for review is admonished by the
rules to refrain fram filing a subsequent court action unless personally
satisfied that strong and overriding reasons campel him to do so in the
interests of his client.

The following data is based upon cases opened before the Montana Panel
between October 1969 and July 1975, before the Panel fell into relative
disuse, primarily because of unwillingness of the insurance carriers to
participate. The data was compiled by the Montana Medical aAssociation.

1. NUMBER OF CLATMS BEFORE THE PANEL. During the period of time studied,
5 3/4 years, a total of 67 claimants filed medical malpractice actions with
the Panel. Sane of the claims being against multiple physicians, a total of
81 physicians were named.

2. DISPOSITION OF CLAIMS BFFORE THE PANEL. The following disposition of
the claims with respect to the 81 physicians was made:

Panel Determination Number of Percentage of

' ‘Physicians " Physicians

No substantial evidence :
of malpractice 28 . 34.6%

No panel determination
(withdrawn by claimant,
refusal to participate
by carrier, or pending) 36 44 .5%

Tie vote 1 1.2%
Substantial evidence of

malpractice, but claimant

not injured thereby 1 1.2%
Substantial evidence of

malpractice and claimant

injured thereby 15 18.5%

81 100.0%
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3. POST-PANET ACTION AGAINST DINSICTAYG.  Tha following post-panel action
was Laken against physiciwns with vespoct Lo claims svomitted to the Ponel:

Post-Panel 1 “-Jnﬁ"\er of Percentage of

Action Thysicians Fhysicions
ore 27 33.3%
Unknown 25 30.9%

Out of court
Settlonent 183 22.2%

Subsequent Sult

l iled o C13.6%
a1 100.0%

4. USE OF COORT SYSTTA ALD PANEL. During thoe 5 3/4 yaars studiod, as notod
efoce, 81 physiclens were brought bofore the panel, or 14 por year.

Of 2o, a minimem of 11 ghye L(‘J(L"’,- viere Inter suad dn courkt (the

a

infeneation as to 25 Tu';"%'LC.J..’LIL) L koing knowm), or 2 per year.

The only information available as to the mmbar of cases [ilad in
cowrt in Fontana for a comparoble paricd is that 83 modical malprecticn
cases wore filed betwoeen July 1967 and dunz 1972, a i lvo-yent p’\"icrl oyl
nearly 17 per year. (A. Tulton, "Thoe Mxlico-Tog -11 Sereeivg Panal:

aluation, Rocky Mountain iMedical Jourpal, May, 1973, p. JO)

Thus, from tie best available evidence, it would eppear that Jduring
the reriods of time studiod, 11.8% ( 2 out of every 17) of Lbo CAsas
filed in court were initially pursued through the Panel.

Mot laken into account aoe those redical malpractice caves vhich
were sottled batween the pationt and e insurance carrier without oithoer

RN

use of the manel or a courht muit.

5.  COOPARLEON WITH ARTZOMA.  'Tia exionsive sludy of the faleral goverrment

of medicnl malpractice 'nd,l,ccl'u‘ thet of caces i nvolvinq 110 dafordant-phvs leions
in Pima County, Arvizona, of those cases in which suil was filed, 47.3% bod

first cone to the wwrel, conpared with 11.8% in Montana. (Appendix, Report of

the c.ec.r,taly's Commission on Modical Malpractice, 1972, Dopt of Ikli, p. 270)

In Arizona, 17.3% of the cases before the panel subsequently wore folloved
by court action, compared to 13.6% in Montana (with the post-puanel action of
Y ' IS I P
30.9% unknown) . (Id., p. 270.)



ATVACHMENT TWO: POSSIBLE FINDTNGS AND SETTLIMINT .

1. Introduction. One of the most critical aspects of a statutory mandatory
pre--tridal screening panel is the area of possible findings, settlement, and
their effect in a lawsuit subsequent to the panel hearing. The general purpose
of a screening panel to achieve the settlement of an allegation of malpractice
based on substantial merit and the discouragement of frivolous litigation must
be kept in mind when considering the alternative methods available.

2. Pindings as to Damages and Settlement Authority. Generally, the non-
statutory and voluntary screening panels do not make any findings as to demages
but rather limit themselves to a fundamental finding as to liability, that is
whether the malpractice claim has scme justification.

This limitation was cited by the extensive federal study on malpractice
to be the second most significant limitation of the non-statutory screening
panels (the first being the inability to include others such as hospitals in
the hearing): : .

"The second most significant limitation of (non-statutory)
screening panels is that while the parties are advised

about liability, no opinion or expert guidance as to

damages is given to them." (Appendix, Report of the Secretary's
Commission on Medical Malpractice, Dept HFW, 1973, p. 298)

- At the time of the Cammission's Report, only New llampshire had a
statutory mandatory panel, which the Camission comented favorably upon:

"The New Bampshire plan differs materially and commendably
fram all other screening panels in that it not only
determines the issue of liability but ascertains with
particularity money damages as well. However, the finding
of money damages is only advisory; the parties are free to
accept or reject the finding of the panel and sue or settle.
This unique facet of the New Hampshire plan, which provides
a benclmark around which the parties may negotiate
productively, is of noteworthy incidence and theoretically
should lead to wider-spread settlement of wedical malpractice
claims in that jurisdiction." (Id., at p. 227)

Since that time, nineteen states have passed legislation requiring
a malpractice claim to be heard by a screening panel before suit is instituted,
and many of these include provisions regarding damages, and the ability to
induce settlement.

Pennsylvania, for example, allows their panel to consider and approve
offers of settlement and to also make detemminations as to liability and an
award of damages. In Idaho, if the panel is unanimous with respect to the
anount of money in damages that in its opinion should fairly be offered or
accepted in settlament, it may so advise the parties. In Arkansas, after
oonducting informal proceedings that require neither a transcript, expert
testimony, nor camnpliance with rules of evidence, the panel files a written
decision gpecifying a damage award. If both parties accept this decision, it
is final. However, if either party rejects the panel's findings, the claimant
may then initiate litigation.



~-2- Yossible Findings and Sabtlemont

In Wlorida, the cuastion of damiges mav be addressed only with
the consent of the partics.  I5 the poael wakes a Fioding of liability,
it may with agre.ment of the portics conbinue modiation for tho parpose
of sottlement, and make a rooce ation oz Lo a range of reasonable
danmages.  This approach has bon criticized by a writer in the Florida
State University Law Revicw: -

"Another deficiency in the Act regarding madiation
panels is that the initial decision by the panel
does not include a Jinding of danages. ..\ decision
cabirning linbility and Aamages gives the portios
a reasonadle and informed bencrivart: around vhich
to negotiate. The vsefulnass of the penel's ability
to propose cgquitsble ond connd decisions which
obviate th2 necossity for olther legal runcdies is
dimished when the pa scopn of revice i1s limited
to the dssue of linLility. Thoe legislatire should
consider revising the law to provide that dawnges
be detormined along with liability."  lorids State
University Tow Roview, vol 4, p. 838, Fall, 197¢.
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