
MIIJUTES OF MEETING 
SENATE JUDICIARY COMMITTEE 

February 17, 1977 

The meeting of this committee was called to order at 8 : 0 0  a.m. 
by Senator Turnage, Chairman, in Room 415 of the State Capitol 
Building. 

ROLE CALL: 

All members of the committee were present except Senator 
Reyan who was excused until 9:30 a.m.. 

The first order of business before the committee was to act 
on Senate Bills. 

EXECUTIVE SESSIOIJ 

Senate bills were acted on as follows: 
(Consideration of S.B. 33 was continued from 1/14/77) 
S.B. 33 - Senator Olson moved to strikesection 3 5 ,  page 22, 

in its entirety; and to amend section 41, page 25, line 1, following 
" f " ,  by striking "10 days before the election". The motion carried 
unanimously. Senator Roberts then moved that S.B. 33 as amended 
DO PASS. The motion carried unanimously. 

S.B. 27 - Senator Towe moved to amend page 11, section 10, lines 
23 and 24 by striking subsection (e) in its entirety and inserting 
"(e) whenever the incarceration of an elector in a penal institution 
for a felony conviction is legally established; or". The motion 
carried unanimously. 

Senator Towe then moved to amend page 17, section 14, line 22, 
and page 26, section 19, line 11, following "than" by insdrtiny 
"a legislator or a". The motion carried unanimously. 

Senator Olson moved to amend page 3 4 ,  section 27, line 14, by 
striking "marking by electors --" . The motion carried unanimously. 

Senator Towe moved to amend page 53, section 44, line 4, follow- 
ing "rejected" by striking "if they do not" and inserting in lieu 
thereof "because of failure to"; and to strike section 66 on page 
79 in its entirety and renumber the subsequent sections. The motion 
carried unanimously. 

Senator Towe then moved that S.B. 27 as amended DO PASS. The 
motion carried unanimously. 

COPlMITTEE HEARING 

9 : 3 0  a.m. - At this time the committee commenced hearing the 
bills scheduled for this date. Senator Regan was present and 
Senator Murray was excused to attend another meeting. 



COAS JDEHn61'10Ld OF SENATE BILL 3 8 5  : --- - - - --- 
S e n a t o r  Thomas o f  G r e a t  F a l l s ,  s p o n s o r  of t h i s  b i l l ,  e x p l a i n e d  

i t  t o  t h e  committee.  B e  s a i d  t h a t  t h i s  b i l l  r a i s e s  t h e  p a r o l e  from 
1./4 t o  1/2 less good t i m e ,  and  t h a t  t h e  p e r s i s t e n t  o f f e n d e r  s e c t i o n  
w i l l  b e  r e p e a l e d .  Also ,  s e c t i o n  1 e s t a b l i s h e s  a  new s e c t i o n  w i t h  
non-dangerous o f f e n d e r s .  These  p e r s o n s  w i l l  s t i l l  remain  a t  1 / 4  
time a s  f a r  a s  t h e i r  s t a y  i n  t h e  e x e c u t i o n  and s e n t e n c i n g .  

The f i r s t  p roponen t  t o  t e s t i f y  w a s  Tom Dowling, r e p r e s e n t i n g  
t h e  County A t t o r n e y s  A s s o c i a t i o n  and t h e  S h e r i f f s . A s s o c i a t i o n ,  who 
s a i d  t h a t  t h e y  s u p p o r t  S.B. 385. 

Judge Shanstrom o f  L i v i n g s t o n  t o l d  t h e  committee t h a t  t h e  
d ~ s t r i c t  judges  s u p p o r t  S.B. 385 b e c a u s e  it t a k e s  c a r e  o f  dangerous  
o f f e n d e r s  i n  t h a t  h e  i s  o n l y  e l i g i b l e  f o r  1 /2  t i m e .  

Hank Burgess ,  a  members o f  t h e  S t a t e  Board o f  Pa rdons ,  was t h e  
next proponen t  t o  t e s t i f y ,  s a y i n g  t h a t  h e  f e e l s  t h i s  b i l l  i s  t h e  
answer t o  t h e  p r e s e n t  problems i n  t h e  c r i m i n a l  j u s t i c e  sys tem.  

Tom Honzel ,  r e p r e s e n t i n g  t h e  County A t t o r n e y s  Assn . ,  s a i d  t h a t  
t h e y  do s u p p o r t  t h i s  b i l l  f o r  t h e  r e a s o n s  M r .  Burgess  gave .  

J a c k  Lynch, Chairman o f  t h e  l ?a ro le  Board,  s a i d  t h a t  t h i s  
l e g i s l a t i o n  would g i v e  them t h e  a u t h o r i t y  t o  d e a l  w i t h  t h e  h a b i t u a l  
c r i m i n a l  and t h a t  t h i s  i s  a  v e r y  workable  p i e c e  o f  l e g i s l a t i o n .  

Gary B r o y l e s ,  an  i n v e s t i g a t o r  f o r  t h e  Board o f  Pa rdons  appeared  
i n  s u p p o r t  o f  S . B .  385. 

There  w e r e  no opponen t s  p r e s e n t ,  s o  t h e  Chairman a l lowed  t h e  
committee members t o  q u e s t i o n  t h e  w i t n e s s e s .  IZe t h e n  thanked  t h e  
w i t n e s s e s  f o r  a p p e a r i n g  and excused them. 

CONSIDERATIOiJ O F  SENATE BILL 3 9 3 :  

S e n a t o r  Bob Brown, D i s t r i c t  1 0 ,  s p o n s o r  o f  t h i s  b i l l ,  s a i d  t h a t  
t h e  problem i s  t h a t  d r a i n a g e  from c o a l  development  i n  s o u t h e r n  
Canada i s  g o i n g  i n t o  t h e  F l a t h e a d  Lake. 

Jim Cumming o f  F l a t h e a d  County w a s  t h e  f i r s t  p roponen t  t o  
t e s t i f y .  H e  s a i d  t h a t  t h i s  d o e s  a p p l y  t o  Canada, and s u b m i t t e d  a 
copy o f  a  r e p o r t  p r e p a r e d  by Ronald J. S c h l e y e r  o f  t h e  EQC concern-  
i n g  t h e  t r a n s b o u n d a r y  e f f e c t  s a f e g u a r d i n g  t h e  P o p l a r  R i v e r  i n  Nontana.  
(See  E x h i b i t  1) H e  s a i d  t h a t  t h e  s ta te  d e p a r t m e n t  h a s  t a k e n  t h e  
a t t i t u d e  t h a t  t h e y  c a n n o t  d o  a n y t h i n g  a b o u t  r e q u e s t i n g  t o  s t o p  t h e  
p o l l u t i o n ,  and t h a t  t h e y  have  f a i l e d  i n  a  c o u p l e  o f  o t h e r  ways, 
e s p e c i - a l l y  i n  t h e  a r e a  o f  i n t e r n a t i o n a l l a w o n  p o l l u t i o n .  (See  E x h i b i t  
2 )  H e  f u r t h e r  s a i d  t h a t  t h e  i n t e r n a t i o n a l  law on w a t e r  and a i r  
p o l l u t i o n  i s  f a r  beyond s t a t e  law. H e  t h e n  t o l d  t h e  committee a b o u t  
t h e  Ohio v s .  BASF Wayandotte Corp. c a s e  which stemmed from p o l l u t i o n  
by t h e  Wayarldotte Corp. i n  s o u t h e r p  O n t a r i o .  (See  E x h i b i t  3 )  



There  were no opponen t s  t o  S.B. 3 9 3  p r e s e n t ,  s o  S e n a t o r  
Turndge,  t h e  committee Chairman, a l l o w e d  t h e  committee members t o  
a s k  q u e s t i o n s  o f  t h e  w i t n e s s e s .  H e  t h e n  thanked  t h e  w i t n e s s e s  
and s a i d  t h a t  t h e  committee would t a k e  t h e  b i l l  under  c o n s i d e r a t i o n .  

COL~SIDERATION OF SENATE BILL 402: 

The sponsor  o f  t h i s  b i l l ,  S e n a t o r  Murray, had t o  a t t e n d  a n o t h e r  
m e e t i n g ,  so Greg Morgan o f  t h e  Montana B a r  A s s o c i a t i o n  p r e s e n t e d  
S . B .  4 0 2  t o  t h e  committee f o r  him. H e  t o l d  t h e  commit tee  t h a t  t h e  
Bar Assn. i s  i n  f a v o r  o f  t h e  b i l l  and t h e  medica l  m a l p r a c t i c e  
r ev iew p a n e l  because  t h e y  w i l l  d e c i d e  i f  t h e r e  is  s u b s t a n t i a l  
e v i d e n c e .  H e  t h e n  e x p l a i n e d  how t h e  b i l l  was d r a f t e d  and s a i d  
t h a t  a c t u a l l y  it h a s  been i n  o p e r a t i o n  as a volunta- ry  p l a n  s i n c e  
1 9 6 9 .  H e  s a i d  it was o r i g i n a l l y  d r a f t e d  a f t e r  t h e  N e w  Mexico 
v o l u n t a r y  p l a n ,  and he  t h e n  p r e s e n t e d  some s t a t i s t i c s o n  t h e  Montana 
v o l u n t a r y  p l a n .  M r .  Morgan o f f e r e d  a n  amendment t o  s e c t i o n  7 ,  page 
5 ,  r e g a r d i n g  f u n d i n g  o f  t h e  a c t ,  and s a i d  t h a t  t h e y  f e e l  t h e  medica l  
a s s o c i a t i o n  s h o u l d  pay f o x  it. (For  t h e  s t a t i s t i c s ,  see E x h i b i t  1) 
(For  t h e  proposed amendment, see E x h i b i t  2 )  

G e r a l d  Neely ,  r e p r e s e n t i n g  t h e  Montana Medica l  A s s o c i a t i o n ,  
was t h e  n e x t  p roponen t  o f  S.B. 402 t o  t e s t i f y .  H e  r e a d  and com- 
mented on a n  a n a l y s i s  o f  S e n a t e  B i l l  402 which t h e  Montana Medica l  
Assn. had p r e p a r e d .  (See  E x h i b i t  3) I n  t h e  e x h i b i t  t h e r e  a r e  
s u g g e s t e d  amendments, and M r .  Neely s a i d  t h a t  t h e  Montana Medica l  
A s s o c i a t i o n  d o e s  s u p p o r t  S.B. 402 w i t h  t h e  amendments. 

The n e x t  p roponen t  was Chad Smi th ,  r e p r e s e n t i n g  t h e  Montana 
H o s p i t a l  Assn . ,  who s a i d  t h e y  a l s o  s u p p o r t  t h e  b i l l  w i t h  t h e  sug- 
g e s t e d  amendments o f  t h e  Montana Medica l  Assn. .  H e  f u r t h e r  s a i d  
t h a t  h e  t h i n k s  t h i s  b i l l  can  b e  made t o  work and t h a t  it w i l l  c u t  
a  l o t  of t h e  a d m i n i s t r a t i v e  c o s t s .  

There  were no  opponen t s  p r e s e n t ,  so t h e  c o m m i t t e e  was a l lowed 
t o  q u e s t i o n  t h e  w i t n e s s e s .  

COIJSIDERATION OF SENATE BILLS 414 and 415: 

S e n a t o r  R o b e r t s ,  s p o n s o r  o f  t h e s e  two b i l l s ,  s imply  s u b m i t t e d  
them t o  t h e  committee a s  t h e y  a r e  s e l f - e x p l a n a t o r y .  

DISPOSITION OF SENATE B I L L  414: 

S e n a t o r  Regan moved t h a t  S.B. 414 DO PASS. The motion c a r r i e d  
unanimously.  

DISPOSITIOid OF SENATE BILL 415: --- 

S e n a t o r  Towe moved t h a t  S.B. 415 DO PASS. The motion c a r r i e d  
w i t h  S e n a t o r  Regan a b s t a i n i n g .  



DISPOSITIOid OF SEiJATE BILL 301: - 
S e n a t o r  R o b e r t s  moved t h a t  S.B. 301 DO PASS. The motion 

c a r r i e d  unanimously. 

DISPOSITION OF SENATE BILL 311: 

S e n a t o r  Rober t s  moved t o  amend page 7 ,  l i n e  2 2 ,  by i n s e r t i n g  
" T l ~ i s  s e c t i o n  i s  n o t  a p p l i c a b l e  i f  t h e  f a t h e r  i s  a  p e r s o n  whose 
c o n s e n t  t o  a d o p t i o n  i s  n o t  r e q u i r e d  under  61-205." The mot ion  
c a r r i e d  unanimously.  

There  b e i n g  no f u r t h e r  b u s i n e s s  b e f o r e  t h e  committee a t  t h i s  
t i m e ,  t h e  committee a d j o u r n e d  a t  1 1 : l O  a . m . .  
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R c c i ~ ~ ~ ~ ~ ~ i t l  Errforcen~er~i of Jrrdgtrle . ~ r u  Act 

I NIL .  1 .  7111s r2t:t may bc cited as tlic Rcciptocol fi:'nfr~rc.~tnznt of Judg- 
I ~ ; C / ~ / ~ T  Act. 1959, cd 70, s. 1, 

I 1  (11)1<: 
I S t <  It, 2. ( 1  ) In this Act, 

" {t~.ltl,ii~cl~t " I I ~ C ~ ~ S  ;1 j~ltlgnlenf or  order of ;t C:t)lllt in a civil 
jxoi.ccrlrng, wlicll~cr given or mndc 1)cforc or ;rTtc>r t l ~ c  c.onl- 
mcnc;~ucnt of I l l ~ r ;  Act, whercby ii sum of rllnlley is ~tiitdc 
~)ny;rhlc, and incltrdcs an award in ill1 arl,itr;ltion p~csccctling 
i f  the award, unticr the law in force in t l~c Stntc wlrc~e it wils 

r~in(?e, ilas I)c.c.r;~nc. enforceable in thc same n1;rnner as a judg- 
Iiicnt givc.11 by a ("i~rrrt in that State, hut docs not incllrlfe ;in 
r~rilcr for tit: p~ric~llcill  payniaot of rnoncy .IS alimony or  as 
~nnir~tcn,incc f c ) i  n spouse or former spo~lsc or ~cpirtcd spoi15c 
clr ;I cl~riil of '111y t?fllcr dependent of thc pclson :!gainst wIlor11 
fllc 01 clcr u'I~, r11;idc; 

" jo~i!  1rlcr11 c.icd~t:)r " njc*;lng thc person hy wllorrt t l i r  jlldpn~crlt wns 
ol~t;rincll, ,lr~J ~nclutics his cxecotols, atiriiir~i~,rr.ltt>rs, srlt:- 
,.\ <:;i>rs9 ; llli 'l~,:>l~lil:,: 

<I - 1~:1f~~r1re11l (1, l)~tir " : ~ I c ~ I I ! ~  tile pcrson ngnin\t ~vl~onr thc juclpment 
was p iv~n ,  cntl i,~c.l~ldcs irny Ijerson ai:;~ili>t wlloln the ju,il;. 
I lerlt is cnri rcr;1111c irt tlru State in wl1ic.h i t  w;ic: Glivcn; 

' i \ ~ ! ~ l r r , ~ l  C ' I ~ I I I C "  i r ~  ~ u l ~ ~ t r c n  to a j ~ ~ t l ~ n i r ~ i l  r:lc;wi:; rlrc Court by 
tf 1 L I i  f!ic j~~(I :~~iic!~!  was gives~; 

" ~c.pihtr:rir~!; ( trurt " ii: relation to a j~~dgr~len t  means the Court 
in \ i l ~ i z h  tlls judgnient is rcgistercd under this Act. 

( 2 )  A11 ~cfcrcr~ccs in this Act to personal service mean actual delivery 
of the process, ~~c t i c r ,  or other document, to be senled, to the person 
to he se~ved therraith personally; and service shall not he held not to 
IIC. personal service nierely because the service is elfcctcd outside the 
StLirc oC the original Court. 1959, c. 70, s. 2; 1075, c. 73, s. 22. 

.>I 1 . ~l,,,, 
j I ,_ :5 .  ( 1  ) \Vllcle n jr~df;rncnt has bcen given in a COIICL in a recipro- 

I , I ,  ciri:ig Stnfe. tllc judi:n~cnt creditor may apply to rhc Y l ~ o r c r n c  Court 
ni~lrin six venls n t t ~ r  t l ~ c  date of the judgmcnt to t ~ , t u ' ~ -  t l ~c  jrrd~rnent 
l i l ' l  tcrc?-d irr that ('o~lr:, nod on any such a;>plrc,rtion thc Court may 
or\f.r t l ~ c  jr~~f!ln~cnt t t ~  hc rcfisrcred. 

I 

( 2 )  A I I  i~rcicr Ior rq:istrittion rlndcr this Act nldy be ~llatle ex p:irte 
in i1l1y r:isc in wllict~ tlic jrrt1i;rncnt debtor 

( ( I  I \? t ' i  pcrsona!ly s c r ~ c d  with process in the o r ~ ~ i u  11 action; or 
[ I t )  tilo11g11 Iint pt*r:,r)n:tlly served, oppc<~red or tlcl'ended, nr 

;~lro~nei l  ur o[l~crwise s~~hri~i t led to tllc ju~rstllc~ion of the 
0 1  t { ; ~ i ~ t l  Cotirt, 

4257 



William J .  Brown 
Attorney General 

State of Ohio 
Office of t h e  Attorney General 

Michael R .  Szolosi 
First Assist;lnt Attorney General 

Richard S. Walinski 
Chief Counsel 

G. Duane Welsh 
Executive Ass~stant Attorney General 

P. Michael DeAngelo 
Deputy Attorney General , 

December 30, 1976 

Mr. James A .  Cummings 
Post Office Drawer B 
Columbia Falls, Montana 59912 

Dear Mr. Cununings: 

Enclosed are copies of the unpublished trial court and appellate 
Lourt opinions in the BASF Wyandotte litigation. The personal juris- 
diction issue is discussed at page 9-16 of the opinion of the Court 
of Common Pleas and at pages 10-12 of the Court of Appeals' decision. 
I hope that these materials prove to be helpful. 

D Yours very truly, 

TERRY N. FIILLER 
Assistant Attorney General 
Cou-rt of Claims Section - Defense 
State Office Tower - 17th Floor 
Columbus, O1:i-o 43215 
(614) 466-5610 

TWI: elm 
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blON'l'AlJA ~,11:r) T C A L  ASSOC IA'I'ION 
2021 E l e v e n t h  A v e n u e  

I I e l e n a ,  f l o n t a n a  59601 

I (' 

J u n e  3 ,  1976 ( [.,.Z / 7 r  
T h u r s d a y  '. 

TO: R I CIIARD E . LAUII Irl'ZEN , hf . I). , b'll<DI CAL CI1AI 1IFIAN , RUTDALL 
Sli'AlJULRG , ESQ . , LEGiiL CIIAI RBIM , JOINT IIEDI CAL-LEGAL 
PAHEL (EASTERN DISTRICT) ; AND JOIETJ F. FULTON, M.D. , 
1,'XDICAL CHAIRIIAN, iiTALTER S  . bIURFITT, ESQ . , LEGAL CIIAIR?IAN, 
JOINT 'IEDICAL-LEGAL PANEL (\VESTERN DISTRICT)  

FRO;,l: G .  BRIAN ZII IS ,  EXECUTIVE DIRECTOR 

G e n t l e m e n :  . 

E n c l o s e d  f o r  y o u r  i n f o r m a t i o n  i s  a r e s u m e  o f  a l l  claims presented  
t o  t h e  J o i n t  ! , I e d i c a l - L e g a l  P a n e l  f r o m  t h e  i n c e p t i o n  of t h e  Panel 
i n  1969 t o  t h i s  date. 

\Ye are f o r w a r d i n g  t h i s  mater ia l  t o  y o u  i n  t h a t  w e  d o  b e l i e v e  i t  
p r o v i d e s  b e n e f i c i a l  i n f o r m a t i o n  a b o u t  t h e  P a n e l  as s p o n s o r e d  by 
t h i s  A s s o c i a t i o n  a n d  b y  t h e  S t a t e  B a r  of M o n t a n a .  

A11 bes t  w i s h e s  t o  you, 

G B Z : m  - 

E n c l o s u r e -  -I::- 

cc E a c h  Member,  MMA N x e c u t i v e  C o m m i t t e e  W/EncP. 
A l f r e d  M .  F u l t o n ,  h1.D. W/Encl .  
J o h n  \Y. ?,icbIahon, 1II.D. Yi/Encl.  
K e n t  M.  P a r c e l l ,  E x e c u t i v e  D i r e c t o r ,  

S t a t e  B a r  of S f o n t a n a  l f / E n c l .  

- - - -  - - - -  
C O P Y  
- - - -  



hlONrl'AIJA h1I:DICA T, A S S O C I A T I O N  
2021 E l e v e n t h  A v e n u e  

I I c l e n a ,  I . I o n t a n a  59601 

. . . . . . . . . . . . . . . . . . .  T i c  Vat@ 1 

C l u i o a n t  i n j u r e d  t h e r e b y  . . . . . . . . . . .  8 

C l a i r ~ n n t  I n j u r e d  t h e r e b y  ox b a s i s  of 
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page 3 2 ,  line B, ~ 2 - i ? ~ + h e r f  ~~ckion d27 4% "Furdin9 of Act", delete 
entire section ;md replace i 7 i - t - h  the f o l l ~ t r i n y :  

" (1) There 3.s c-reatd a pretrial  review pael f~s-d to be 
collec*&l ard r ~ c e i v d  by the sccrekry fo r  c;<cll~sive use 
for t31e purpxs sta tHl in this act. The furd mcl any 
incame frcxn Pi shall ke hc3.d 5n trust, d e , p s i ' i  in an 
account, .invest& and reinvested by t3.e secretary tiith tl-2 
prior approval oE the director of .the I<IonLm 13~dical 
Assccia'c~cri, and .;hall r ~ o t  b=me a p u t  of or revert to 
the general hd oE this state, but  s b d l  ix 0,- 'in 
i n s p c t i c n  nt?d auli-t-jng by tile 1 - e g i s k t i v e  a~di'ior. 

(2) To c r e a t e  ttle fund, an mnual s~urc:-?~c;? ~ 3 ~ 1 1  IX 
levied on a l l  hodL& c&e providers. Tne a_munkoE 
the assessma~t ?ball he set by the secretLwy, 1ih0 s:2;11l 

allccab a projected cost a m n y  heal-Vn care providers on 
a ca~ita h ~ i s  and such o'31.x rclevml; fac:&rs as 
t h e  s ~ z r c t ~ l r y  s:-all dcsi.c;na"Lc by rule, mcl tl:e swrztary 
shall collsct ancl recei.ve -fie funcls foz the exclusive u s  
for the pxpses statcxl i7n tFi.3 act. 3urpl~~s fw:c!s, &f EIP.~;  

over and ah;ve th2 armur,t rc'cl'uri~& for the ar.nua!- aiministj-ation 
of the act ~h~a1.l he retxin~l lzy the s c c r n t i l q r  arc1 us~d to  
finance t'w z h i n i s k : a t i o n  of this a c t  311 st:cces?-ing ys~'t-s,  
jn tj'nj.cin event e.2 s c c r e t i ~ ~ ~  shall. r d u c e  t:ke m u a l  
assebm.ent jn s&s~<;upnt yzxrs, co i~~.en~l~r i l te  v ~ i t l ~  t h e  
proper aihinistration of this act. 

(3) ?he annual ,urc;mrye 5.s clue and payable cn fir sar.i3 
d a b  as l i c a se  Icccs pya5le to t he  skate of I;:ontx@. are due. I' 
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R\LYSIS OF SENATE RLrJ; 402, The Ear Association 1hndatory Pretrial Review 
Panel for Mdical Nalprac tice Clainis 

1. INTRODGCI'ION. P r e t r i a l  screening panels are a wide variety of 
administrative adjuncts t o  tile judicial process, non-binding in effect, 
which are designed t o  encourage early settlument of meritorious clairns 
and discourage frivolous litigation. 

Since 1969, Fbntana has Imd in ei'fect a voluntary screening panel, 
co-sponsor4 by the Montana D;lr anc1 P!edical Association. It has been 
thought by mst partici,patj.~iy a t t o m q s  a d  physicians to have k e n  
prcductive with respect to  those cases brought before it. Hoi~ever, vfiile 
ih fu l l  use, of those cases in t.7hich suit  was filed, less than 128 f i r s t  
went bcfore the p e l ,  ancl there is  r~ow a cjeneral reluctance on t : ~  part 
of the major insurance carriers with jnsurance in force to use the wel. 
(See Attachent 1, The Iwbntana Joint i,:&ical-Legal Panel) 

Prior to  1975, only blew Hampshire had legislation requiring malpr&ctice 
claims to  f i r s t  cane k f o r e  a pzmel. Since 1975, nineteen other states 
have enacted lciislation provicfing for the mandatory presentation of a 
clain for malpractice to a screening panel as  a precondition to a l a t . i , ~ t .  

Both the Yontana Ear Association, through Senate B i l l  402, m.d the 
Yantana Medical A~~sociation, througki Eouse E i l l  647, are comitted to  the 
concept of a mndatory p r ~ t x i a l  screening panel. The legislation differs 
in but a few and very cr i t ica l  prt idars.  

2. TEE 0-RIGINS OF SEi\J;Im BILL 402. Senate B i l l  402 is primarily talcen fran 
a portion of the I J a i  llexico Etdj  cal I hlprac tice Act of 1976. In sane instcances, 
those p r t i o n s  M e n  f r m  I\!et\r P1exico ??re slightly Mx7i.ficd. Additjo~3l 
provisions are added that are not present: in the New fiexico legislation. 

In general, those mattcrs del-eted are the benefits of the Mew PIexico 
legislation to the par t ic ipt ing health care providers ( w i t h  the correspncling 
detriments either leEt i n  or ~ a d e  more severe) and the vatters ac lc id  t o  SI3 402 
are additional detriments t o  th2 w - t i c i p t i n g  health care providws. 

3.  TI= PJfZTq FIEXICO ACT AND OTEIER S W E  LEGISLI?TION. Celerally , l q i s l a t ion  
i n  other states providjxg for a mandatory p r e t r i a l  review panel also includes 
a variety of t o r t  reform measures involving such mtters as the collatexal 
source rule, statute of limitations, and the standard of care of health care 
providers. Many of these enac-tnents also provjcle for limits ti ons on l iab i l i ty  
with involvement of a p t i ~ l t ~ '  canpensation f n ~ d  paid for by the hcalth a r e  
providers. P?os t provide for either c jcvment  fmdir.g of the administration 
of tl?e act  or are si lent on the costs of pying panel ~ m h e r s  other than expenses. 

The New Mexico Medical ~ ~ ~ l p r a c t i c e  Act of 1976 provides for a screc?nbg 
panc?l for a variety of hcalth care providers. Individual health care provider's 
l iab i l i ty  is limited Lo $100,000 a p x t  frm punitive d m g e s  cand rr.~lic.~l. care 

r, (DEL,XE2l FIX331 SB 402) and any z~nounts up to a naxbmn l jmi ' i  of $500,000 pcx 
occurrence apart f r m  puritive damages and redical care are paid for by a 
cmpsation fund which is i n  turn funded by health care providers qualifying 
under the Act (DL-  FEON SB 402) . 



In the Mew Plexico e~mctmmt, future medical exwse dollar de termincit-. j ons 
t;il,m frw,~ Lhe ~ L I Z J '  in subsecpcnt c a r t  actions, and arc royuirai to  bc 

p j d  by hcaltrl~ ccxe providexs as  incurred, so long as medically nwcsa ly ,  
wj Lh provision for continuirig n~eclical. examimtiorls (DELETED FIMM SB 4 02) . 
MdiCiorol t o r t  rcfc~ims Eire inclucled, such as a provision with regard to the 
.*tui-e of lilnitations for n b r s  (AZL TORT REFORM PROVISIONS DEUF;;TE'D F D N  
SB 402). 

The only sexious drawbacks in the New Mexico legis la tbn  are  pravis.ions 
iorbiddincj ~mnetary darnages to be the subject of inquiq, a prohibition aqainst 
tht. pmel 's  settling or mpranising any claim, gmd a prohibition in any foari 
of the l i ab i l i ty  clecision of the p e l  b i n g  considered in a subsequent cour t  
dction, cvtd dddlitionally thek being no bond or cost requizanent as  t o  a 

~ s q e a t  court action. Each of these drawbacks are likewise drawbcks to 
SB 402. A f e w  aclditio~al pr-oblans, saw mhor, are  created @ the addition 
of 1,mguaye tr, SB 402 riot found in the New Mexico legislation. 

3.  I~EaillmWT PI?OWSIONS OF S m A T E  BILL 402 AND SUGGESm AMEDIDMZCJTS 

(a) Minor Discrepncies -- 

1. Place of Il-iny. W-tion 5 (6) and Section 11 both prwide for  the 
place of hearing in  differing manners. One should be deleted w i t h  the Pledical 
Assciation expressing no preference, 

2. -- Hearing Proc~dur~s .  Section 1 2  (3) provides that the heariring w i l l  1x3 
informal, and no official. transcript m y  bc made. The New Mexico act  and n;ost 
others provide additionally t lx i t th i s  shall not preclude the taking of the 
testkmny by the pa-ties a t  their own expense. The language inadvertently 
deleted is: "Noffling contained in t k i s  paragraph shall preclude the t ak ing  
aE the testirony by tkie parties a t  their  awn expense." 

3 .  Coverage of Act. The de f in i thn  of "health care provider" in Section 
3 1  is r o d .  In copying the available definition frm the New Mexico 
legislation, no account was taken of the position of the differing interest  
groups in Montana. The language should read: "Health care provider" mans 
any physician licensed to practice medicine in the state of Montana or a 
bspit;ll, hospital-related faci l i ty ,  or long-term care facil i ty.  

4. E W i n g  of Act. Section 7 provides for the coll.eti.on of thc 
finding surcharge by the director, the surcharge to be set by the insurance 
cxmrussioner based on the experience rating of the various prwiders. For 
simplicity of amputation and because the insurance c d s s i o n e r  does not 
I k w e  the staff  or abi l i ty  to  detecdne the surcharge as provided in %tj.on 7, 
the: surchrye skiould be made on an equal per capita basis, and collected on 

,same basis a s  pranimns by each insurer, and i f  the surcharge is wllectcc! 
kt not paid within a specified time period, the certif icate of a u t b r i t y  of 
the  insurer  m y  be suspended. 

5. ReLprt by District Court Clerks. Section 17 of the SB 402 is 
taken out of context f r m  the New Mexico A c t ,  and is t l ~  detriment corre,sponcli~~g 
to the  bmefits of limitation of l i ab i l i ty  and the mandated pynent of judgn~ents 
within the limits of the A c t .  It has no place i n  the legislation before the 
Ivhntana S a t e .  



6. Di  rt:cl_or of I'dnel.. Scxtion 4 (5) provides that the d i r c ~ t o ~  j :; ------ 
c ~ p p ) l n k d  by the chief justice of the Supreme C o u r t  and serves a t  his  
ple'isurc. Section 5 (4) provides for employment and fixing of ccar~pcnsatiurl 
by the clirwtor wiLh the approval of the chief justice. Section 4 ( 6 )  prc~vicle, 
that the director's salary is  se t  by the supreme court. This should read 
that the director is appinted by and serves at; t3le pleasure of trhe executive 
director of the Monkma Eledical Association, and the director, subject t o  
the approval of the executive director of the Jbntana Medical Association 
m y  allploy and f ix  the c q m s a t i o n  for clerical and other assistants as  hc 
considers necessary. Likewise, the director's salary should be set by the 

executive director oE the Montana Medical Association. 

Section 10(6) provides that the director of the panel or his delegate 
dml1 sit on each parel and serve as  chahnari. The director should not 
ke a m m h r  of the panel, uor need he be an attorney. A six-manber panel, 
me-half physicians and ore-Pal£ lawyers, with the chairperson being one 
of the attoniey m-s and each of the six mePnbews casting a vote is preferable. 

Funding i(lmm&t: Section 7 should be changed to read 

Section 7. Funding of Act .  (1) There is  created 
a pretrial. review panel fund to be col lcx td  an? 
received by the director for exclusive use for the 
purposes s t a t d  in this act. The fund and any i n m e  
from it shall be held in trust, deposited in an 
account, invested and reinvested by the director 
with the prior approval of the director of the Plontana 
Mdical Association, and shall not becar~e a part of or 
revert t o  the general fund of th is  state,  but shall be 
open to inspection and auditing by the legislative 
auditor. 

(2) To create the fund, an annual. surcharge 
shall be levied on all health care providers. The m u n t  
of the assessment shall be set by the director, who shall 
allocate a projec"& cost m n g  health care providers on 
a per capita basis and such othex relevant factors as 
the director shall designate by rule, and the director shall 
collect and receive the f d s  for the exclusive use for 
the purposes stated in this act. Surplus funds, i f   my, 
over and above the m u n t  required for the amual adinini stratiox 
of the ac t  shall be retained by the director and u s ~ d  to 
finance the administrati-on of th is  act  in  succeeding ycxrs, 
in which event the director shall reduce the annual asszsmcnt 
in  subsequent years, cxmnensurate with the pro!= achitls tra tion 
of this act. 

(3) The annual surcharge is due and payable or1 the 
same date as license fees payable to  the state of Montana are 
due. 



(b) S ~ g t ; i \ ~ t d  ~\IIICYK?P~I lt-s o C Sut)iiLln(:c -- 

I.. Ma-lical Viri ir~esst!s. ,Clr-c t.j or1 9 (/I ) ~-<quires the pinel. diuict or to - - - - . . .--- - - - 
cx;op-xa te  f u l l y  the cla.ir~\i?~ t u l  re t;ii_tl iny n p l ~ ~ s i c i , r n  for cons~ii.tn-t i-on 
and prepxa tion of tl.3 p n e l  hearing. V j  r t ~ l a l - l y  a l l  .i-c~lun-t3.q ~ ~ . n ~ l s  and 
stc?tl.~tory p~ne l s  p r ~ v i d z  Tor such a mxlical.. .ivi.il:?ss only T\l;TER an c?dvcrae 
de ternination for ti;c phj-si.ci <.:I I ,   LIP:^ in a i d  o F t r ia l  1u:cp:ri: t i o n  - To rcc-pirc: 
ff ie c:ccensc - of f inding a rralrical v;i il-ic..;s -to k:? bora.2 ij>.7 t-.he pl?yi;lci;ill ~uI!.C! 
for ?:rc:rl: t-hal; sllo~ilcl hz lone by -ti?c! att-c.)rn-zqr 1,x:;Eo:e ci.m .filir?g t l i ~  clainl  s!:i.Lh . .  
th2 p ~ i t ? l  ~ I ' U I C ~ S  no 1.~xr~11lcl j:? oL%;3:r r:rcx:;-:dl.ngi; and no ka;-;js in I r ~ y . i c  OT 
fairness. 

I 1  C dec k.j.0~1 . 1 : o ~ i ; i .  (2 f r L 1 i t - s  In a;':? 
n;3 lpract i .cc!  c: la3.n i.;hl:"e t.122 p.uiel  1-1;:s tcnn i~lcc! .ti-) 7i.t: 

l;h2  act^; c!r;:.j~.laj r ~ d  of ~~crc? or rear~r~id~ly-  might 
cons  Lit[! be J-?,J l;~r,?.: t j  c.e r ~ . c l  t ? 7 1  t t -4 ;~  p?.tic-n-k. v??.:; 

m y  haqe i_?~c,m in-j uzcd .by a-, t, tl:3 pnel . ,  i1.s . . 
ma~i>,?.rr,, l2.2 il>:cy Lor ax1 tl-3 71-0 Ec:s>:j.o;!al ;!::::(,XI ;7 t .I.c:~I 
or asmc.!'.at_iori;; ccxzcrncd o/-1.1. ccx1p3-rate fu l - ly  vri-ul t-he 
pt.j .erit  :i.n r c t<a in i r~y  ;i p!q,-s-sic3.an q1~1l.fi.d 311 tl:- 
f ic icl  0.; 11wd i c k : ~  .i l?\70173&i, ;.A]:) '1.ii1.l C-:);.):;U~ t ~ j i t h ,  
nssi.s t j t l  - k i n 1  ~ ) r c , p , ~ r a  tl on ?ncl t e s t i f y  on Ir.-l-tdT of 
the p2tSrlnt, L1.pn 1ri.s p3~?;~\n.t of a r~clr~mable fez to 
tjl:. sdtl? c:C.f :y: t as if a-1s 1A1y-s ician j-:r:3 b ~ . ~ i  I cj-:cj;i<;~d? 
originally hjr tlLc pt.ient. " 

2. bk)n.~ L Z L ~  I )?:ila<jrSS m ~ d  S c : t t l ~ . s ; ~ n t  i\_i~ i l :~-cj.t \r .  Sectiorl 1.2 (?. ) pro~/ ic?s  -- - .- - - -- - - 
t h a t  m=netat.y ilcvrat;es rn.:-~/ r o t  l i3 2 su~.t>ject 0 C di.::cussion or j.r1rlxiiy. Sscti:?n 
I3 (6)  p -ov idns  t.3lL1t t'ce p n e l  I:YJY pot try t o  s-2 kt1 e or cai:l>:mrt!i 7:s P XI:^ c l - a h  
a-- ~<p-rcss aay opini.c:l on t.l-12 rr;at?r?ta-r- vnl.cB? of t-1-ii? cl.;i%i_ln. '.ihi3 i s  a ::83vc?re 
1ir;iik;ition that c?sfcitts t l :e  ski!tixl ~ ~ i v ~ . m c ~ c ;  of ~crzenjnq ~x>~lt:l.s ;l!;cl \he! ~w-jor 
def j cii.:lizy of v o l u n k x y  p:~~lr.rls awl UiiJT .-??<~IIJ a i j 7  y l e l s  thz  t ccntain t1:iin.. 
(See major discussion in Atf;?c'm.c:fit 2,  FossiSle Fmd:irjgs <xld 5ett_l.(r~ertt) 

It is svh~i . t t&l  that: tllc fol.lu.v.ing arnmici~ents ~,!l.!loul.~rl b2 r;:nd:?: 
--shrike 1 ast ~nn-ks,ce o.f Scctli.i.on 12  ( 2 )  , p. 1.1, I . ines  5-6 
--stril:~ last s e~~ tcnce  of ,C;tx-ticil 1.3 (6) , p. 13, 1.in-s 14-16 
--stri_l.:e t:rc?xrl "oilly" %ro:n Cection 13 (1) , p. 12,  I~j-n? 8. 
--ailti to Sr.c t j.02 1.3 (6) ths f 01.1 orqj ng l?-r%p;lc_:e : "P.rovicl:~l, 
m.t -i;hp 1)2i~el sl?ali- 1-!avlc? aukl-~c~r-ity to  reccirn!a\c! a.3 xiarc1 
and t ; ~  r:ppro\rs cc? k t 1  cme11.t agrci-ments ;\?:A c~~..L:cT?s 5: .th? ~ ; Z I ~ . F ? ,  

all. in a rnrmi-xr nat incol~sist_er\t with t h i s  scct:i.on, r~nd a1.1 
such cpry-lrovcci s c t t l c ~ e n  t agrea rwts  sh;ll.l be bil-ding rxx l  of 
f u l l  forcc and. effect. " 



?'hc! Montaki ,Joint-. f.!cdicsl-Legal Panel,  adoptid in 1969, corlsiuts of 
CUI c q c u l  n u w r  of p11ysicims and atbrneys, and is dividcd inla a Westrxn 
r) is t r ic t  and 1Bsic;cn D i s t r i c t  Panel. 'ke Panel determines: (1) whether 
tht?lre is any substantial evidence of rralpractice; and (2) hlnetl~er tllc facts 
tclul to show reasonable matical probability that the claimant was i r i ju r~c l  
Llhe.r&y. 

The Panel 1nL7ke.s no findings a s  to damages, the conclusions of t-he Pane3 
;re not bindir~g on either party, nor my  any of the testimony or firulings bc: 
us& in subsequent cour t  proceetiings. 

Under the mlcs  of the Panel, i f  both questions are answered .in tl-is 
r~ecjati~re, the attorney bringing the m a t t e r  for review i s  ailrmnish~l by the 
rules to refrain fran f i l ing a subsequent court action unless persomtilly 
s a t i s f i d  that strong arid overriding reasons c a n p l  him to do so in  the 

terests of his c l i e l t .  

The follaii~lg da t a  is based upon cases opened before the Montana Pailel 
bchvc~n October 1969 ancl July 1975, before the Pariel f e l l  illto relative 
disuse, primarily &ause of unwillingness of .the insurance carriers to 
lxxticipate. The data was canpiled by the Nontana Mdical Zissociatiori. 

1. NLNHER OF OAIMS W O I X  THE P ~ ~ .  During the pried of t h e  studj d, 
5 3/4 years, a tobl of 6'1 clajmants fi led medical rralpractice actions wit31 
t2l2 l;mt?l. Scare of the claims being against multiple physicians, a to ta l  of 
81 ~hysicians were  mei it. 

2. IILSL~SITION OF CLAIMS BTUW 'I333 PANEL. The following dispsiti.ori of 
the claims w i t h  respect to  the 81 ghysicians was made: 

Panel Determination Number of Percentage of 
Physicians P~s ic ims  

No substantial evidence 
of malpractice 28 

No panel determination 
(withdrawn by claimant, 
refusal to p r t i c i p a t e  
by carrier,  or pending) 36 

T i e  vote 1 

Stlbstantial evidence of 
1~1prac-t ice, but claimant 
not injurd thereby 1 

Substantial evidence of 
malpractice - and claimant 
injured thereby 
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CXILW t <n i,ig,~&n;i It>r a c~~~I~:~.Iz,.~~.)~~:! - p.-.~-.i (;.ff j s t? 111 k 8 3 Y I . : . . . ~ ~ . G  i l  l.p::c:< t.i T:; 

cas2s w-re f.il.cd kt>::c.-en J(i1.y 196'7 ailil ;rr~w~? 10'72, a .; i:d>yc,:~llr p:?~:.ic~l, 0,: 

necarQ 17 px ycar  . (A. Fill-tr.)n , "'?I I..? T-,l,xl tco-I i:;!~l Fcr-ec>-i.t-2 P217.21 : 
kralua-tion, Rwzlry i".lo~~nL~in I,lal:i.cL-l 2o:tr:~ril , Fjity, 1373, p. 30) 

Jn Ari.zona, 17.3% of tll- czses kcTcrc -Lh! pa17e1 ~1.15secj~iontl -y B;-.!.c fc~ll.'3i. sl 
/ 

by tour t ar=ti.cn, cm.prt:-.d to 13.65 in Plan t~w.8 ( i f i l l?  t l h c  1ms-t-px:el ic?cti.on of 
30.532 unknmm). (Id., p. 270.) 



1. l_l~tr&uction. One of the most critical aspects of a statutory m;u~datury -------- 
pc,- t~ i.al screminy p e l  is the area of possible findings, s e t t l a w ~ t ,  and 
t l w :  i r  ef f cet  i r i  a l a w s u i t  subsguent ta the panel hearing. l l l e  gmlaa'l purprr;t? 
of ~7 screenirig panel t o  achieve the settlgnent of an allegation of mlpracticc 
basel on slhstxmtial merit and trhe discomaganent of frivolous litigat.ion m u s t  
be kttpt in n r b d  when considering the alternative methxls available. 

2.  E'indis;ys CIS t o  Danages and Settlement Autlmrity. Generally, tile non- 
stxihitory anii v o l u n ~  screening panels do not make any findings as to  chnage:; 
but. rat;Tler lhit thanselves t o  a fundarrental finding as t-r, I j&il i ty ,  t-_b lt is 
whether the malpractice claim has m e  justification . 

l l l ~ s  linutatiori w a s  cited by the extas ive  federal study on ml~?r~lc:tric~r! 
to be the sscond 111ost significant limitation of the non-statutory scre:nriny 
pxlels (the f i r s t  k i n g  tlx inability to .include others such as hospitals in 
the hearing) : 

"The second most significant limitation of (non-statutory) 
screening panels is that while the p t i e s  are advised 
&out l jabi l i ty ,  no opinion or expert g u i h c e  as t o  
damages is given to than." (Appendix, R e p r t  of the Sea-etary': 
Comission on Medical Malpractice, Dept W, 1973, p. 298) 

A t  the time of the Caranissionl s Reprt ,  only New IImpshire had a 
o+-tutory mandatory panel, which the C d s s i o n  ccannwted favorably ulon: 

"The PGew Hampshire plan differs materially and co~un~~litably 
f ran a l l  o t h a  screening panels in that it not on1.y 
detuTnines the issue of l iab i l i ty  but ascertains w i t h  
partic1.ilarj.Q money danages as  well. Ibwevex, the f inccliny 
of mney damages is only advisory; p x t i e s  arc frt- to 
accept or reject the finding of the panel and sue or set t le .  
T h i s  unique facet of New Hampshire plan, which providcs 
a benc-k around which the parties may n~jot i .a te  
productively, is of notworthy incidence and tl-leortltical.ly 
should lead to wider-spread settlement of ~ r , e i i  ca1 nmlprac tice 
claims in  that jurisdiction." (Id., a t  p. 227) 

Since that time, nineteen states have passed legislation rtq~ib--ing 
a m17.prztice claim to  be heard by a screening panel before suit is k1st.i tutcxl, 
and many of these include provisions regarding dmges ,  and tlw al.>ility tm 
indue  settlement. 

Pennsylvania, for example, a l l m s  their panel to considn- and ;ipproi-e 
offers of settlement and to also make detelminations as to  l iab i l i ty  and 'an 
a~~arci of damages. In Idaho, i f  the panel is unanimous with respect t o  
a~~ount  of mney in danages that in its opinion s1101iLd fairly iu? offered or 
accept4 in settlanent, it may so advise the parties. l i ~  Arkmsas, a f te r  
mnrlucting infonml prmeedings that require neither a txa~scr ip t  , expert 
testinlony, nor canpliance with rules of evidence, the p e l  f i l e s  a written 
&c? sion spcifying a damage award. If bth parties accept this d t ~ i s i o r ~ ,  i t -  
is f irlal. However, i f  either party rejects the panel's fbclings, the claimlt 
m y  then in i t ia te  litigation. 








