
MINUTES OF THE MEETING 
SENATE STATE ADMINISTRATION COMMITTEE 

FEBRUARY 1 2 ,  1977 

Tile mee t ing  w a s  c a l l e d  t o  o r d e r  by S e n a t o r  Towe, Chairman, a t  1 1 : O O  
a.m. i n  Room 410 o f  t h e  C a p i t o l  B u i l d i n g .  Committee members p r e s e n t  
were S e n a t o r s  Towe, S t o r y ,  Brown, Rasmussen, Roskie ,  J e r g e s o n ,  B l a y l o c k ,  
and Devine.  

T h e  f o l l o w i n g  b i l l s  w e r e  d i s c u s s e d :  SB 372 
SB 377 
SB 382 
SB 380 
SB 379 

SENATE BILL 372  

S e n a t o r  Rasmussen, D i s t r i c t  16 ,  sponsor  o f  t h e  b i l l ,  s t a t e d  t h e  
purpose  o f  t h e  b i l l  i s  t o  a t t a c k  t h e  problems i n  t h e  Fraud  C o n t r o l  
D i v i s i o n  o f  t h e  Employment S e c u r i t y  D i v i s i o n .  H e  s t a t e d  t h e  number 
of c a s e s  p r o s e c u t e d  h a s  been s t e a d i l y  d e c l i n i n g .  I t  i s  hoped t h e  
b i l l  w i l l  f r e e  t h e  i n v e s t i g a t o r s  from upper  l e v e l  r e s t r i c t i o n .  

PROPONENTS 

C h a r l e s  Grave ly ,  Deputy County A t t o r n e y ,  Lewis and C l a r k  County,  
p r e s e n t e d  h i s  s t a t e m e n t  t o  t h e  committee ( a t t a c h e d  #1). 

E l l e n  F e a v e r ,  w i t h  t h e  L e g i s l a t i v e  A u d i t o r ' s  O f f i c e ,  s t a t e d  t h e y  
had conducted  an  a u d i t  o f  t h e  Fraud C o n t r o l  D i v i s i o n  and a 1 / 4  
c r o s s  match was a l l  t h a t  had been done. I n  1975 t h e  G o v e r n o r ' s  
O f f i c e  had i n v e s t i g a t e d  t h e  D i v i s i o n  and  had recommended a comple te  
c r o s s  match ,  a d d i t i o n  o f  one  p o s t  a u d i t  c l e r k ,  have c l a i m s  reviewed 
by a n  a t t o r n e y ,  and p h y s i c a l l y  s e p a r a t e  t h e  F r a u d  C o n t r o l  D i v i s i o n  
from t h e  rest of  t h e  d e p a r t m e n t .  

Tom S c h n e i d e r ,  E x e c u t i v e  D i r e c t o r  o f  t h e  Montana P u b l i c  Employees 
A s s o c i a t i o n ,  s u g g e s t e d  t h e  b i l l  b e  amended t o  p u t  t h e  D i v i s i o n  i n t o  
t h e  Department  o f  Revenue a s  t h e y  have W e l f a r e  Fraud and c h i l d  payment 
abuse  i n v e s t i g a t o r s  t h e r e  a l r e a d y .  MPEA f e e l s  t h e r e  i s  a problem and 
s u p p o r t  t h e  b i l l  w i t h  t h e  p roposed  amendment. 

John B e l l ,  r e p r e s e n t i n g  h i m s e l f ,  reviewed t h e  p a s t  h i s t o r y  o f  t h e  
Unemployment compensat ion  C o m m i t t e e .  

B i l l  Baer ,  r e p r e s e n t i n g  h i m s e l f ,  p r e s e n t e d  h i s  w r i t t e n  t e s t i m o n y  t o  
t h e  committee ( a t t a c h e d  # 2 )  . 
OPPONENTS 

Dave F u l l e r ,  Commissioner o f  t h e  Department  o f  Labor and I n d u s t r y ,  
s t a t e d  he opposed t h e  b i l l  a s  written znZ wonid l i k e  t o  see it 
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1i1ovec3 ~ n t o  t h e  Department of  J u s t i c e .  

J l i n  Murry, E x e c u t i v e  D i r e c t o r  of t h e  AFL-CIO,  a n d  d l s o  a  member or - T ) ( . ~  

!:mployment S e c u r i t y  D i v i s i o n  Board of Appeals ,  p r e s e n t e d  h i s  w r i t t e r ~  
! .cstimony t o  t h e  committee ( a t t a c h e d  # 3 ) .  

Jq'red B a r r e t t ,  A d m i n i s t r a t o r ,  Employment S e c u r i t y  D i v i s i o n ,  reviewed 
p r o c e d u r e s  f o r  d e a l i n g  w i t h  c l a i m s  and p o s s i b l e  f r a u d .  H e  s t a t e d  
o p p o s i t i o n  t o  t r a n s f e r  o f  t h e  3 i v i s i o n  t o  t h e  Department of  J u s t i c e .  
H e  s a i d  t h e r e  i s  a  s e r i o u s  problem w i t h  f u n d i n g  a s  any changes  i n  t h e  
work o r  compos i t ion  o f  t h e  D i v i s i o n  must  b e  approved by t h e  Denver 
o f f l c e  of  Employment S e c u r i t y -  H e  s t a t e d  t h e  Montana f r a u d  program 
i s  t h e  b e s t  i n  p r o s e c u t i o n  and fo l low- th rough  i n  t h e  w e s t e r n  r e g i o n .  

Moody B r i c k e t t ,  a t t o r n e y  f o r  t h e  Employment S e c u r i t y  D i v i s i o n ,  stated 
he  s u p p o r t s  t h e  b i l l  b u t  opposes  t h e  proposed amendments. H e  
defended the i n v e s t i g a t o r s  - q  the D i v i s i o n  and s t a t e d  t h e  Montdnd 
r - d ~ d  wrogzam i s  f a r  ahead f ~ f  o t h e r  s t a t e s  i n  t h e  West. ISe s t a t e d  3 

:.leer, abol.~t making c r i m i n d i s  o u t  o f  17-18 y e a r  o l d s  and g r a n d f a t h c l - s  
, . ase of d m i s t a k e  i n  a t ;.me c a r d .  

: ) : re  were no f u r t h e r  propor ~ ~ n t s  o r  opponen t s  and t h e  h e a r i n g  was 
~ > p e n e d  t o  q u e s t i o n s  by memt-1l.r s of  t h e  committee.  

S e n a t o r  S t o r y  asked  i f  it a f e d e r a l  r e q u i r e m e n t  t h a t  f edera l  
a p p r o v a l  b e  g i v e n  b e f o r e  at, . changes  a r e  made i n  t h e  D i v i s i o n .  

M r .  B a r r e t t  gave a  copy c .  d i r e c t i v e  from t h e  federa ;  o f f i c e  
s o  s t a t i n g  ( a t t a c h e d  # 4 1  

S e n a t o r  Towe a s k e d  how \ , r . i ,  . such  a p p r o v a l  c o u l d  b e  g i v e n .  

M r .  B a r r e t t  s t a t e d  vc.-v i - H e  s a i d  h e  would r e q u e s t  a r e p l y  b y  
telegram, i f  n e c e s s a r  , .-, leet t h e  t r a n s m i t t a l  d e a d l i n e .  

'I'here bei-ng no f u r  the. - Lons, t h e  h e a r i n g  was : i o s e d .  

SENATE B I L L  377 

S e n a t o r  Devine,  D i s t :  ,t . sponsor  of  t h e  5 3  . - t roduced L a r r ~  
Yachtsheim, PERS, whc - c -  t h e  purpose  o f  -he . IS t o  e s t a b 1 7  
<, fund  f rom which to : t . ~  - - - r s i o n  payments tc - L ~ S  of v o l u n t e c '  

re d e p a r t m e n t s  i n  ur , > r a t e d  a r e a s .  T '  : T ?  e s t a b l i s h e s  
,,:ency a c c o u n t  fo r  'PO se . 

' :..sher, Montana ,- - : c -    ire men's Assozl  *. 1-7 and Montana 
.. b ~ f ' s  Assec?c? t -  , - * -jt,ed h i s  suppor4  :) : :le b i l l .  

" ,  - .Jr..,..:-.. .. ,. ;. ". I 
-C. . .. -: ?,r?~,en" s XSCC.-  . s t a t e d  ; I .  ; 
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suppor t  of t h e  b i l l  

'llllere w e r e  no f u r t h e r  proponents  and no opponents t o  t h e  b i l l .  Therc 
bei.ng no f u r t h e r  d i s c u s s i o n  t h e  hea r ing  was c lo sed .  

Sena tor  S t o r y  moved SB 377 Do Pass .  THE MOTION CARRIED UNANIMOUSLY. 

SENATE BILL 382 

Sena tor  Towe, D i s t r i c t  34, sponsor  o f  t h e  b i l l ,  s t a t e d  t h e  b i l l  s imply 
c l a r i f i e s  t h e  r o l e s  o f  t h e  Consumer Counsel and P u b l i c  S e r v i c e  
Commission t o  avoid a d u p l i c a t i o n  of e f f o r t s .  

PROPONENTS 

Gordon B o l l i n g e r ,  P u b l i c  S e r v i c e  Commissioner, s t a t e d  h i s  suppor t  of 
t h e  b i l l .  

J e f f  B r a z i e r ,  Consumer Counsel,  s t a t e d  h i s  suppor t  of  t h e  b i l l .  

There were no f u r t h e r  proponents  o r  opponents t o  t h e  b i l l  and t h e  
hear ing  was c lo sed .  

SENATE BILL 380 

Sena to r  Towe, D i s t r i c t  34, sponsor  o f  t h e  b i l l ,  s t a t e d  t h e  b i l l  a d d r e s s e s  
t h e  problem of employees t r y i n g  t o  appea l  t h e i r  job c l a s s i f i c a t i o n s  
and f r u s t r a t i o n s  and t h e  abuse o f  appea l  p rocedures  which r e s u l t  i n  
changes d u r i n g  t h e  appea l  p r o c e s s  nega t ing  t h e  appea l .  The b i l l  was 
in t roduced  a t  t h e  r e q u e s t  of t h e  Montana P u b l i c  Employees Assoc i a t i on .  

- - 
PROPONENTS 

Tom Schne ider ,  Execut ive  D i r e c t o r  o f  t h e  MPEA, p re sen ted  h i s  w r i t t e n  
tes t imony t o  t h e  committee ( a t t a c h e d  # 5 ) .  

Ross Cannon, Chief Legal  Counsel f o r  t h e  MPEA, reviewed t h e  procedures  
f o r  appea l .  H e  s t a t e d  he f e l t  t h e  burden of  proof needs t o  be pu t  on  
t h e  s t a te .  

Gary B l u e t t ,  A s s i s t a n t  Bureau Chief of t h e  Maternal  and Ch i ld  Hea l th  
Bureau, p re sen ted  h i s  w r i t t e n  tes t imony t o  t h e  committee ( a t t a c h e d  # 6 ) .  

Bob Stevens ,  s t a f f  member of MPEA, in t roduced  some employees who have 
been a f f e c t e d  by t h i s  s i t u a t i o n  i n  t h e i r  c l a s s i f i c a t i o n  appea ls :  
Danel la  Capp, Ani ta  Olson, J o  Ann Wonderlich, and Barbara C lon ige r .  

Don Judge, American F e d e r a t i o n  o f  County and Municipal  Employees, 
AFL-CIO,  p r e sen ted  h i s  w r i t t e n  remarks t o  t h e  committee ( a t t a c h e d  # 7 ) .  

George Losleben,  s t a f f  a t t o r r e v  for t h e  D e p a z t m e ~ t  of ~ d m i n i s t r a t i o n ,  . - -  s t a t e d  he g e n e r a l l y  s u p p o r t s  :.:e SI--,.. w i t h  -~:7.'-7 ex-,epticrn of t h e  
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language o n  page 2 ,  l i n e s  20 through 25. He s t a t e d  he f e l t  t h e  
language was n o t  necessary  a s  t h e  p r o v i s i o n  a l r e a d y  e x i s t s .  

Bob Jerlson, Admin i s t r a to r  of  t h e  Board o f  Personne l  Appeals s t a t e d  
he g e n e r a l l y  s u p p o r t s  t h e  b i l l .  

S teve  Schmidt, a n a l y s t  f o r  t h e  C l a s s i f i c a t i o n  Bureau of t h e  S t a t e  
Personne l  D iv i s ion ,  s t a t e d  he opposed t h e  language on page 2 ,  l i n e s  
20 through 2 5  and on page 3 ,  l i n e  1 a s  it would l i m i t  a  f a v o r a b l e  
response  and a l s o  l i m i t  r e c l a s s i f i c a t i o n  and review c a p a b i l i t i e s .  

H e  f u r t h e r  s t a t e d  t h e y  have t r i e d  t o  i n t e r n a l l y  a d j u s t  s i t u a t i o n s  were 
r e c l a s s i f i c a t i o n  can occur  du r ing  an appea l  p rocess .  

M r .  Losleben s t a t e d  about  1% of t h e  a p p e a l s  have been a f f e c t e d  by a  
downgrade a t  s t e p  5 o f  t h e  reveiw p roces s  and about  15% upgraded. 

There w e r e  no f u r t h e r  proponents  o r  opponents t o  t h e  b i l l  and t h e  
hear ing  was c l o s e d .  

SENATE B I L L  379 

Sena tor  Towe, D i s t r i c t  3 4 ,  sponsor of t h e  b i l l ,  s t a t e d  t h e  b i l l  d e a l s  
w i th  t h e  same problem as Sena te  B i l l  380, on ly  it d i f f e r s  i n  t h e  approach 
t o  t h e  problem. It  c r e a t e s  an  excep t ion  by p e r m i t t i n g  a  d e c i s i o n  by 
t h e  Board of  Personne l  Appeals wi thout  having t o  go back th rough  t h e  
appea l  p roces s .  I t  b a s i c a l l y  i s  a  housekeeping b i l l  which implements 
t h e  i n t e n t i o n  of  t h e  p rev ious  l e g i s l a i v e  s e s s i o n .  He f u r t h e r  s t a t e d  t h e  
b i l l  s t a t u t o r a l l y  empowers t h e  Budget D i r e c t o r  t o  c a r r y  o u t  t h e  d e c i s i o n  
of t h e  Board of Personne l  Appeals. 

PROPONENTS 

Don Judge,  r e p r e s e n t i n g  t h e  American Fede ra t ion  o f  County and Municipal  
Employees, AFL-CIO, s t a t e d  h i s  suppor t  and p re sen ted  h i s  w r i t t e n  remarks 
t o  t h e  committe ( a t t a c h e d  # 9 )  . 
Bob Jensen ,  Admi-nis t ra tor  o f  t h e  Board o f  Personne l  Appeals, s t a t e d  
h i s  suppor t  of t h e  b i l l .  He s t a t e d  t h e  b i l l  would a l low them base  a  
d e c i s i o n  on appea l  and a d j u d i c a t i o n  on m e r i t  r a t h e r  than budget  cons ide r -  
a t i o n .  

OPPONENTS 

Joan Uda, Budget and Program Planning,  p re sen ted  her  w r i t t e n  tes t imony 
i n  o p p o s i t i o n  t o  t h e  b i l l  t o  t h e  committee ( a t t a c h e d  # 9 ) .  

P e t e  Byrons, Personne l  D iv i s ion ,  s t a t e d  t h e  b i l l  goes s o  f a r  beyond t h e  
Boa rd ' s  c u r r e n t  a u t h o r i t y  and purpose it i s  f r i g h t e n i n g .  He s t a t e d  it 
was never  in tended  t o  g i v e  a u t h o r i t y  over  s t a f f i n g  p a t t e r n s  o r  number 
of employees. 



George Loslcben,  s t a t e d  he agreed wi th  M r .  Byrons and opposed t h e  b i l l .  

T h e r e  being no f u r t h e r  proponents  o r  opponents ,  t h e  hear ing  was c l o s e d .  

There being no f u r t h e r  bus ines s ,  t h e  meeting was adjourned t o  reconvcnc 
February 1 4 ,  1 9 7 7 .  

- 
Thomas E . '  owe, Chairman 
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45th  LEGISLATIVE SESSION - - 1 9 7 7  Da te  -5b ,,:; , 

NAME I PRESENT 

S e n a t o r  _Thomss E. Clhrm. -- V 

S e n a t o r  P e t e  --- -- 

S e n a t o r  Bob Brown -- 

S e n a t o r  A.T. " T o m "  - ~ a s m u s s e n l  Y 
1 

- S e n a t o r  George F. Roskie  Y 

S e n a t o r  John W. Devine - 

S e n a t o r  Greg J e r g e s o n  w' 

- 
S e n a t o r  Che t  B l a y l o c k  Y 

ABSENT EXCUSET: 
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RICHARD J. LLEWELLYN 

COUhTY ATTORNEY 

" < ,  COUNTY ATTORNEY 
JEFFERSON COUNTY 

BOULDER, MONTANA 59632 

February 11, 1977 

TELEPHONE 

(406) 225-3322 

Ijonorable Thomas Towe 
Chairman 
State Administration Committee 
State Capitol 
Helena, Montana 59601 

Re: Senate Bill #372 

Dear Senator Towe: 

I am writing this letter in support of Senate Bill #372, an act to 
make the position of Employment Security Division Claims Investi- 
gator independent of that Division. 

Senate Bill #372 apparently results from the numerous irregularities 
and improprieties, in the operation of the Unemployment Compensation 
Fraud Detection Program, recently brought to the attention of the 
public. 

As the so-called "Elison Report" prepared by Governor Judge's 
special legal counsel, Larry Elison, describes in great detail, 
the bureaucracy in the Employment Security Division has in the 
last several years intentionally downgraded and mismanaged the 
unemployment compensation fraud detection program. As the report 
showed, there was essentially no prosecution c ~ f  unemployment 
compensation fraud because very few of the cases detected by 
the claims investigator were allowed to be forwarded to the vari- 
ous County Attorneys for prosecution. It is incredible to me, 
that such intentional mismanagement, involving fraudulent claims 
totaling many thousands of dollars, could oc:cur at a time when 
the Unemployment Compensation Trust fund was going broke. 

The problems, however, have not been corrected by the Elison 
Report and resulting scandal. Many of them still exist, and 
will continue to exist as a result of the present administrative 
structure of the Employment Security Division. 

Presently, after the claims investigator completes his initial 
investigation, a case of suspected fraud is "filtered" through 
his supervisors who jealously claim the right to decide which 
cases will be referred to the'various County Attorneys for pro- 
secution. The County Attorneys therefore only get to see those 
cases which the Employment Security Division bureaucrats allow 
them to see. Regardless of whether the Division attorney is 
consulted in regard to such cases, this filtering process con- 
stitutes an overt usurpation sf the prosecutarial discretion 
of the County Attorneys. A County Attorney may be willing to 
prosecute those "tough" or "questionablew cases which he will 
never even know exist because they are sidetracked before they 
ever reach him. I personally object to this, and. I don't care 
to have some bureaucrat a r  staff attorney in the  Employment 



S e c u r i t y ' s  Division making my decisions for me as to whether or not 
(juestionable cases are prosecutable. Every County Attorney with 
whom I have discussed the matter has agreed with me. 

Further, under the present arrangement, local Employment Security 
Division office managers may be tempted to recover Unemployment 
Compensation payments, which ha1.e been fraudulently obtained, by 
threatening to bring criminal charges against the claimant or by 
offering "to dismiss" pending charges. Obviously, no notice of 
any such offer is ever made to the Claims Investigator, or to the 
County Attorney involved. Recently, such a situation allegedly 
occurred in Jefferson County and involved a case pending in the 
Justice Court in which the fraudulent claims had been filed through 
the local Employment Security Division office in an adjoining county. 

Further, as the Elison Report illustrates, the present arrangement 
in the Employment Security Division allows vested bureaucracy the 
chance to hide serious problems, bungling, and mismanagement from 
the public view. It would also allow internal embezzlement to 
remain hidden and unprosecuted, as would have occurred in the 
1950s but for some valiant effort on the part of the claims in- 
vestigator. 

In addition, the claims investigator, who is an important asset 
to the County Attorney in cases which go to trial, can be made 
unavailable to a County Attorney through an imposition of admin- 
istrative restrictions on his availability for pretrial meetings, 
investigations, and trials. This problem has arisen on several 
occasions recently when the claims investigator has been repri- 
manded by the Administrator of the Employment Security Division 
for appearing at trials to assist County Attorneys in Western 
Montana at the request of those County Attorneys. It will be a 
sad commentary on the operation of State government when we have 
to subponea Claims Investigators to insure that they will appear 
at the trials of people accused of stealing directly from the State. 

I would like to again emphasize that $11 of the foregoing problems 
still exist, even though these and many others were brought: to the 
e t t e n t i o n  of t h e  p u b l i c  over a year ago. Senate Bill #372 would go 
a long way towards solving them. 

In its present form however, it might ultimately result in the 
Claims investigators' time being used for matters other than the 
investigation of Unemployment Compensation fraud as has sometimes 
been the case with other criminal investigators in the office of 
the Attorney General who have recently appeared to have spent all 
of their time on worker's compensation matters. I would therefore 
recommend that instead of transferring the position to the office 
of the Attorney General, that the position be instead placed directly 
in the Office of the Commissioner of Labor and Industry. 

I would like to add in closing that the dozen or so other County 
Attorneys, with whom I have discussed these comments, have all 
agreed with me, includicg the Missoula County Attorney, the Lake 
County Attorney, the Deputy Lewis and Clark County btkorney, and 
the Beaverhead County Attorney, who assisted is drafting these 
cornmen t s . 

2 .  n Pa,., , !5!bld 
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lestin~ony befor-e the State Administration Senate Conunittee, 2/1.2/77 

Thdnk you, Mr. Chairman, and members of the Committee. My name is 

Hill Baer. I come in support of Senate Bill 372. Employers of this 

State need full protection of the Employment Security Fund covering 

unemployment claims. 

As has been pointed out in previous testimony, the fund is at an 

all-time low. There's no doubt the decrease in fraud detection over 

a six-year period had some impact on the furrd sinking so low. How 

much was lost will never be known because of poor judgment of super- 

visory control over the Claims Investigator for the ESD. 

It's because of this poor management that I became involved. As a 

citizen of Montana, I'm vitally interested in sc:und handling of 

matters concerning taxation and enforcement of laws of Montana. 

In 1975, only 14 cases of suspected fraud were turned over to 

appropriate county attorneys. 

In 1976, over 600 cases were turne6 over. 

As a citizen's advocate, I spoke with the Governor's Executive 

Assistant, Keith Colbo, who promised the matter would be looked into. 

I also spoke with Great Falls Tribune Capitol Chief Frank Adams, who 

v~rote several articles presenting both sides of the subject. 

The results showed a conscious decision was made to emphasize claim 

payments and de-emphasize fraud control over a six-year period. This 

was concurred in by Administrator Fred Barrett. It was brought out in 

the Elison Report, written by the Governor's Special Counsel, Larry 

rlison. 

The Administrator evidently attempted to cover-up this six-year lag, 

claiming increased work-load and purported Federal cutbacks. Mr. 

Bdrrett used as his justification a U.S. Department of Labor letter 

saying contingency funds would not be available in Fiscal Year 1974. 

Dr. Elison countered this statement by reporting, and I quote, "In 

fact, Montana's Employment Security ~ivision de-emphasized the fraud 

control program beginning in 1972." Quoting again, "...the increased 

work load and employe availability do not coincide to justify the de- 

) creased emphasis on the fraud control program." End of quote. 

It is hard to understand h ~ w  the claims investigator was frustrated 

in his duties by having case after case turned down for prosecution. 

Dr. Elison said of the investigator's supervisor, quote, "Mr. Peterson 
" . . .  failed to reconmend a nk~~l13er of aa.-:,c case3 -for pro~ecwt iox? that were 



prosecution in some cases of obvious fraud and such laxity represents 

an abuse of his supervisory authority." End of quote. 

Other statements concerning this supervisor and another who had 

jurisdiction over the claims investigator, were, I believe, very 

critical. 

The Governor issued an Executive Order, which, among other things, 

placed the Claims Investigator under the direct supervision of the 

Administrator. 

You would think the two men criticized in the Elison Report would 

have been in some sort of trouble. As a matter of fact, they were. 

The Governor ordered their firing but the Administrator said he'd 

rather quit. 

Instead of being the hero, the Claims Investigator is being harassed 

by an endless stream of critical memos sent by the Administrator. Such 

important memos as how not to walk on the grass after parking in the 

lot behind the ESD Building. Conflicting memos such as saying in one 

that the investigator shouldn't work overtime so much when he is trying 

to save cases before the statute of limitations runs out, and then in 

another saying how the investigator has to stay at his desk because of 

the backlog of cases. What I call petty memos are already supplied to 

you at the request of one of the members of this Committee. 

You wonder why it's suggested that the Claims Investigator be taken 

out of the control of this Administrator? 

In honest candor, I believe the Administrator does not grasp the 

importance of the job. After the Elison Report, he told the Investi- 

gator he w a s  sorry and didn't realize what the investigatox had been 

going through. M r .  Barrett said he was going back to his office and 

talk it over with the parties concerned. Nothing ever came of that. 

Nothing ever came of the direct supervision either that the Gov- 

enor ordered. Mr. Barrett has spent no more than 20 minutes in the 

office of the Claims Investigator. The only time the Investigator 

Itas been in the Administrator's office was to be chewed out. No 

constructive criticism has ever been given. 

T say the importance of the job. The Claims Invesitgator has been 

in his position for over 25 years. He wrote the only fraud control 

manual used throughout the State by ESD Office Managers. The manual 

is a step-by-step procedure of how to detect, determine and defend 

2. 



suspected fraud cases. The Claims Irlvestigator has been requested 

by county attorneys to assist in cases going to trial. The Claims 

Investigator has the expertise required to carry out such a program. 

Yet the Administrator says a file clerk can do the job. 

Is this the way the employment cheaters should be detected? 

The same Administrator who said a file clerk can do the job also 

sald, and I quote from a newpaper article in the Billings Gazette, 

"Detection is a combination of human ingenuity and computor scanning.'' 

End of quote. 

A file clerk? The Claims Investigator, in the Administrator's 

c.wn words has human ingenuity and the Claims Investigator is the one 

who programmed the computor. A file clerk? 

The Administrator takes great pride in the news media for the 

increase of fraud cases being turned over to county attorneys. Over 

600 last year...over 600 all done by the Claims Investigator. If 

the Administrator is so proud of that record, how does he feel about the 

14 in all the year 1975, a drop of 95 percent front 1972 when only 272 

cases were presented. 

What was the Administrator doing all those years? I say he did not 

know the laxity that was taking place. 

Isn't it time that the Claims Investigator be allowed to do hjs job 

without the pettiness and down-grading? Don't the businessmen of the 

State deserve better? How they feel is, or will be, covered in testi- 

mony to this Committee. 

I have discussed this matter not only with tke Governor's office 

hut with the Administrator himself. He considers all this garbage. 

Those are his words to me, not mine. 

The position is too important and a dedicated Claims Investigator 

deserves more than what he has been going through. You have received 

copies of what has happened over the years. I will be glad to answer 

any question to the best of my ability. All I ask is that just and 

due consideration to this matter be given and that affirmative action 

be taken to correct the situation and allow a vigorous fraud program 

continue unhampered by what has transpired. 

1 Thank you for your courtesy. Copies of this testimony will be given 

you.  

3.  
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I 
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U.S. DEPARTMEPiT OF LABOR 
t ) l / lNPGWER AGMINISTKATION 

- - - - - - - -- - - - - -- - - - - . -- 
January  18 ,  1.977 Denvar C, . i~,odo ddiu: 

STATE AGENCY LETTER NO. 20-77 

SUBJECT: SESA R e o r g a n i z a t i o n  

mcu;11 :. 
1. Purpose .  To r e i t e r a t e  t h e  need f o r  s u b m i s s i o n  of documented r e o r g a n i -  

z a t i o n  p r o p o s a l s  and t h e  r e q u i r e m e n t  t h a t  r e g i o n a l  o f f i c e  a p p r o v a l  must 
be o b t a i n e d  b e f o r e  r e o r g a n i z a t i o n s  a r e  implemented.  

2 .  Reference .  Employment and T r a i n i n g  Manual, C h a p t e r  5410 Review of  
S t a t e  Agency O r g a n i z a t i o n  ( r e v i s e d  9 / 7 6 )  . 

3. Background. Approval a u t h o r i t y  f o r  p roposed  S t a t e  Agency r e o r g a n i -  
z a t  i o n  h a s  been d e l e g a t e d  w i t h i n  t h e  Employment and T r a i n i n g  Admini- 
s t r a t i o n  (ETA) t o  t h e  R e g i o n a l  A d m i n i s t r a t o r .  I n  t h o s e  i n s t a n c e s  
when, i n  t h e  judgement o f  t h e  Reg iona l  A d m i n i s t r a t o r ,  t h e  S t a t e ' s  
p r o p o s a l  is  c o n s i d e r e d  n o t  t o  be i n  con5ormity  w i t h  F e d e r a l  s t a t u t e s  
and r e g u l a t i o n s ,  t h e  p r o p o s a l  w i l l  be  forwarded t o  Washington f o r  
f i n a l  a c t i o n .  Th is  l e t t e r  frames t h e  b a s i c  r e q u i r e m e n t s  f g r  p ro-  
p o s a l  submiss ion .  

4 .  D e f i n i t i o n .  For p u r p o s e s  o f  t h i s  l e t t e r  r e o r g a n i z a t i o n  s h a l l  
i n c l u d e ,  b u t  n o t  be  l i m i t e d  t o ,  l e g i s l a t i v e ,  j u d i c i a l ,  o r  e x e c u t i v e  - 

p r o p o s a l s  o r  d i r e c t i v e s  t o  expand,  c o n t r a c t ,  o r  modify t h e  account -  
a b i l i t y ,  b u d g e t i n g ,  management, f i s c a l  p o l i c i e s  o p e r a t i o n s ,  m i s s i o n ,  
f u n c t i o n ,  o r  r e p o r t i n g  r e q u i r e m e n t s  of o r  c o n c e r n i n g  any p r i n c i p a l  
e x e c u t i v e ,  o r  component s t r u c t u r e ,  o r  s y s t e m  o f  t h e  agency ,  o r  o f  
t h e  agency i t s e l f .  

5 .  P h i l o s o p h y .  Region V I I I ' s  concep t  o f  t h e  F e d e r a l - S t a t e  r e l a t i o n s h i p  
i s  one o f  f u l l  p a r t n e r s h i p .  The F e d e r a l  r e s p o n s i b i l i t y  is  t o  a s s u r e  
t h a t  S t  a t e  a g e n c i e s  p r o v i d e  a  c o s t - e f f e c t i v e  f u l l - f u n c t i o n i n g  s e r v i c e  
t o  workers  and employers .  On t h a t  p r e m i s e ,  t h i s  o f f i c e  h o l d s  t h e  
S t a t e s  a c c o u n t a b l e  f o r  s u c c e s s f u l  pe r fo rmance ,  and draws a  s t r o n g  
c o r r e l a t i o n  between per fo rmance  and b u d g e t i n g .  A s  an accompanying 
c o n s i d e r a t i o n ,  t h i s  o f f i c e  dl1 g i v e  the S t a t e s  t h e  v e r y  maximum 
f l e x i b i l i t y  p o s s i b l e  t o  do t h e i r  j o b  , with de-emphasis - 
c r a t i c  r e d  t a p e  wherever  f e a s i b l e .  ni.,! c ; ! 3 -  i'"'.' t b : * 4 E E  
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6 .  Po l i cy .  Cons i s t en t  w i th  g e n e r a l  ETA Guide l ines  and t h e  premise 
above t h e  p o l i c i e s  s t a t e d  below a r e  des igned  t o  avoid  cumbersome 
p roces se s  and e x t e n s i v e  reviews. 

a. In  reviewing S t a t e  Agency r e o r g a n i z a t i o n  p roposa l s  
which a r e  submi t ted  p rope r ly  and i n  advance of any 
unauthor ized  implementat ion,  t h i s  of  £ i c e  w i l l  limit 
i t s  concerns t o  major concepts  and des ign .  Approval 
w i l l  be  w i thhe ld  only when and i f  t h e  proposed 
s t r u c t u r e  w i l l  d imin ish  t h e  l e v e l  of s e r v i c e  t o  
workers and employers o r  i s  mandated by c o u r t  o r d e r  
o r  n a t i o n a l  d i r e c t i v e .  

b. When a  S t a t e  agency premature ly  implements an unau- 
t h o r i z e d  and as-yet-unapproved proposed r e o r g a n i z a t i o n ,  
t h i s  o f f i c e  a u t o m a t i c a l l y  w i l l  cons ide r  t h a t  t h e  
proposed s t r u c t u r e  is  "not i n  conformity w i t h  Fede ra l  
s t a t u t e s  and r egu la t i ons" .  P l e a s e  unders tand  t h a t  wh i l e  
i t  i s  r e g i o n a l  p o l i c y ,  d e s i r e  and i n t e n t  t o  g ive  t h e  
S t a t e s  a s  much l a t i t u d e  a s  p o s s i b l e ,  t h e  Regional  
Admin i s t r a to r  i s  h e l d  p e r s o n a l l y  accountab le  f o r  
a s s u r i n g  o r g a n i z a t i o n a l  compliance w i t h  n a t i o n a l  
d i r e c t i v e s  o r  c o u r t  s e t t l e m e n t s  and f o r  o v e r a l l  per-  
formance. S t a t e s  a r e  asked t o  h e l p  con t inue  t h e  
r e g i o n a l  p o l i c y  of  maximum f l e x i b i l i t y  by o b t a i n i n g  
approva l  of  proposed changes b e f o r e  t hey  a r e  enac t ed .  

c .  Regional  of £ i c e  r e o r g a n i z a t i o n  approva l  t ime w i l l  be  
a s  prompt a s  p o s s i b l e .  Not coun t ing  t h e  time r equ i r ed  
t o  o b t a i n  c l a r i f i c a t i o n  ( u s u a l l y  by te lephone)  and i n  
d i s c u s s i o n  of t h e  p roposa l  w i t h  S t a t e  o f f i c i a l s ,  normal 
review t i m e  shou ld  approximate twenty days.  A t  t h a t  
p o i n t  i f  f i n a l  a c t i o n  has  n o t  been t aken  by t h e  r e g i o n a l  
o f f i c e ,  t h e  head of t h e  S t a t e  Agency i s  r eques t ed  t o  
c o n t a c t  t h e  Regional  Admin i s t r a to r  o r  t h e  Deputy 
Regional Admin i s t r a to r  d i r e c t l y .  

d. The S t a t e  i s  urged t o  submit  t e n  cop ie s  of  i t s  p r o p o s a l  
a t  l e a s t  t h i r t y  days p r i o r  t o  t h e  planned implementat ion 
d a t e .  Submissions should  be d i r e c t e d  t o  t h e  a t t e n t i o n  of  
Michael J. N a s t i c k ,  ARA f o r  A&MS. 



7 .  Format of  R e o r g a n i z a t i o n  P r o p o s a l .  The r e o r g a n i z a t i o n  p r o p o s a l  from 
t h e  S t a t e  s h o u l d  c o n t a i n  t h e  f o l l o w i n g :  

A. A t r a n s m i t t a l  l e t t e r  from t h e  head of t h e  Agency 
g i v i n g  an  overv iew o f  t h e  proposed changes ,  t h e  
purpose  of t h e  c h a n g e s ,  and a  g e n e r a l  a ssessment  
of  what t h e  changes  a r e  e x p e c t e d  t o  accompl i sh .  

B .  O r g a n i z a t i o n  c h a r t s  showing: 

1. The o r g a n i z a t i o n  as It p r e s e n t l y  e x i s t s ,  
i n c l u d i n g  t h e  l e v e l  immediate ly  below t h e  
l o w e s t  l e v e l  t o  b e  a f f e c t e d  by t h e  proposed 
r e o r g a n i z a t i o n .  

2 .  The proposed new o r g a n i z a t i o n ,  i n c l u d i n g  t h e  
l e v e l  n o t e d  above,  w i t h  changes  c l e a r l y  i n d i -  
c a t e d .  

3.  The t o t a l  number o f  f u l l - t i m e  c o n t i n u i n g  p o s i t i o n s  
i n  b o t h  t h e  p r e s e n t  and t h e  p roposed  new o r g a n i z a t i o n s .  

4.  The t o t a l  number o f  p r o f e s s i o n a l  p o s i t i o n s  and t h e  
t o t a l  number o f  c l e r i c a l  and s u b p r o f e s s i o n a l  p o s i t i o n s  
i n  each  component o f  b o t h  t h e  p r e s e n t  and proposed  
new o r g a n i z a t i o n s  a s  r e q u e s t e d  above.  NOTE: The 
sum o f  a l l  p o s i t i o n s  i n  t h e  components s h o u l d  be 
t h e  same a s  t h e  t o t a l s  r e q u i r e d  by ( B ) ( 3 )  above.  

5 .  Loca l  o f f i c e s  and how t h e y  a r e  s u p e r v i s e d  by t h e  
c e n t r a l  o f f i c e .  

6 .  A d e s c r i p t i o n  of major  program/component i n t e r -  
r e l a t i o n s h i p s ,  i . e . ,  ES,  U I ,  AS&T, O f f i c e  o f  t h e  
A d m i n i s t r a t o r ,  e t c .  

7 .  The a d v i s o r y  c o u n c i l  and i t s  compos i t ion  and f u n c t i o n s .  

C. Miss ion  and f u n c t i o n  s t a t e m e n t s  f o r  a l l  components set  o u t  i n  
t h e  above-mentioned c h a r t s .  

D. L i s t  of p o s i t i o n s ,  by c l a s s i f i c a t i o n  and t i t l e ,  i t  i s  proposed 
t o  exempt from t h e  S t a t e ' s  merit sys tem.  



E .  P lans  f o r  d i s p o s i t i o n  of funds and p r o p e r t y  ( r e a l  and 
pe r sona l )  ob t a ined  w i t h  g ran t ed  o r  "Reed Act" funds i f  
such d i s p o s i t i o n  i s  involved .  

F. Proposed r e v i s e d  Employment S e r v i c e  p l a n  of ope ra t  i o n s  
(P lan  of Se rv i ce )  r e q u i r e d  by t h e  Wagner-Payser Act. 

G. Copies of l e g i s l a t i o n  and execu t ive  o r d e r s  j u s t i f y i n g  o r  
r e q u i r i n g  t h e  r e o r g a n i z a t i o n ,  i f  n o t  a l r eady  fu rn i shed .  

'The seven items l i s t e d  above w i l l  c o n s t i t u t e  t h e  p roposa l  package and 
r e p r e s e n t  t h e  minimum informat  i o n  r equ i r ed .  

8. F i s c a l  and Legal  Cons ide ra t i ons .  I n  deve loping  any p l a n  f o r  r eo rgan i -  
z a t i o n ,  t h e  S t a t e  should  be  aware of t h e  b a s i c  fundamentals i n h e r e n t  i n  
f i n a n c i n g  S t a t e  agenc i e s ,  such as: (a )  t h e  need f o r  s a f egua rds  p r o t e c t -  
i n g  and p r e s e r v i n g  t h e  i n t e g r i t y  of funds budgeted and g ran t ed  f o r  t h e  
employment s e c u r i t y  and r e l a t e d  Fede ra l  program a c t i v i t i e s ;  (b )  t h e  
development of mutua l ly  s a t i s f a c t o r y  agreements ,  i f  n e c e s s a r y ,  f o r  
de te rmin ing  and d i s t r i b u t i n g  between t h e  p a r t i c i p a t i n g  agenc i e s  w i t h i n  
t h e  s t a t e  Department of Labor j o i n t  c o s t s  n o t  s p e c i f i c a l l y  i d e n t i f i e d  
a s  emplovment s e c u r i t y  c o s t s  , such a s  o v e r a l l  a d m i n i s t r a t i o n ,  super -  
v i s o r y  c o s t s ,  S t a t e  a u d i t s ,  l e g a l  counse l ,  e t c .  ; and (c) t h e  p o s s i b l e  
d i f f e r e n c e  between S t a t e  and Fede ra l  laws,  r u l e s  , r e g u l a t i o n s  and 
procedures  a f f e c t i n g  f i s c a l  r e p o r t i n g  and c o n t r o l s  f o r  such i tems  
a s  t r a v e l ,  b u i l d i n g  r e n t a l s  and purchases ,  procurements ,  and s i m i l a r  
i t ems .  I n  c o n s i d e r a t i o n  of t h e s e  m a t t e r s ,  s p e c i a l  a t t e n t i o n  is  c a l l e d  
t o  P a r t  I V ,  Sec t ion  1080 through 1084 of t h e  Employment S e c u r i t y  Manual. 
These s e c t i o n s  r e l a t e  t o  expend i tu re s  from granced funds t o  re imburse 
d i v i s i o n s  o r  departments  of S t  a t e  government f o r  c e r t a i n  d i r e c t  and 
i n d i r e c t  c o s t s  -- i t  has s p e c i a l  a p p l i c a b i l i t y  t o  "umbrella" t ype  
r e o r g a n i z a t i o n s  o r  t h o s e  i n  which a d m i n i s t r a t i v e  f u n c t i o n s  a r e  
c e n t r a l i z e d .  

9 .  I n q u i r i e s .  Ques t ions  may b e  d i r e c t e d  t o  your  Fede ra l l y  Authorized 
R e p  r e s e n t  a t i v e  . 

Regional  Adminis r a t  o r  4 



Scnritor- 'Thornas E .  Towe 
C t ~ i i  i t * i~~ i~n-S ta te  Acl111i 1-1-istraation C O I I I I I I ~  t t c e  
LLaie Citp-it01 building 
I lel pila, Mont:d11~. 596'3'1 

Dc:s r Scwa t o r  'Tow? : 

3 f  i titc!t3crit t o  you\* Coii,i:~i t t e e  .i ti cons.idering Senate Bil 1 No. 37% and 
t.1; l.es t iliiony i)r.csei~tecl I I I ~  gkrt be the fol  'I ow i  n y  obsel-vat-ions. 1 
i nllcri tcil tlie adrni n i s t r a t i  ve set-up wlierci n the  Cl aiiils Irlvesti ga to r  
:..;I:; ur~clcr thc! sui)crvisio:r of t h e  Benefit Sectiori Supervisor. During 
t l~rir~c y ~ ? ~ ~ r , s  r./t~cre the f rd i~d  pi-oset:u t.ions dropped, never once was otic 
l , . l o j . ~ I  of  !:i:rn-in!], inforr~iat ion,  o r  cor~lilluriicatiot~ of any kind given i~lc 
t)y Llie Cl ailiis I t~ves t i ga to r  t h a t  anything was amiss. Instead of t c l l  ing 
1 ~ 2  or. our* At-tor n?y t h a t  tie fe1.t suspuctetl cases o f  frilud were riot bcing 
i~i,\ii;li*dcrl fro:- pi-,osccu tl'ori, ht? cubl,y-1101 cd these f i  1 es,  2G6 o f  thcl!i, 
drld sdid rlot!~i rig. Tile \./hole problern surfaced,  a s  i t  c e r t a i n ly  should 
t l a~ i : ,  otl'ly a f t e r  the  Clailri~ Invest igator  f a i l ed  t o  receive the  
c l  ~ i s s i f i c i i  t i  on grdde he thougt~t  Ile deserved. Since then t h i s  c.dlulc 
1) t.ol11 cri! hn.; bcitt~ n i  red before t t ~ c  press ,  the Board of Personnc.1 Al)pc.al s , 
ttit. Go\~err.~or- ' s Of' F i  ce ar~d now the  Lcgi s l  a tlurc. The pel-sonnel prnl)l eins 
i ) f  tlit: C l  airlii I t ~ves t i ga to r  have now becomt. completely intertwined with 
!t:c vr:l*.y d i f . le i -~!~i t  a t~d separate  pt,oble~;l o f  proper fraud con t ro l .  

I t  t f , d s  I,c:corrie a ca se  o f  cor~fusilig an individual holding a job wi th the 
j c ~ b  i t . s e l f .  

Lvcin s.i nce t-tie i;l air!,.; lnvcs-t igator rnade pub1 i c the  s i t ua t i on  a s  it .  I~ad 
c;;i 5 Led ar~d 1 b j ~ i r ,  cji'v'e!~ an opl~ortutii ty to  nlake the  needed changes i~nd 
:.ct:'i.cc t i2115, I . ; . )  /I;!';.? Il'iri ;I s!nooi.h runninq and e f f e c t i v e  clailiis invest ig r l . .  
t i  on drld f.;.a~iil i ~ i ~  L I - O - I  pl-ogr-anl, i r,t-espectivc of previous pet.soilLtl i ty 
i l asllcr, . 



1 0 1  oi;i o f  L ~ I  r ,>, I ar,k I I I ~ I ,  tile Co~rcni t teo cx~~ri i  ne t i l e  record \ d ( >  hdve 
~onl!) i 1 el l  \ i rice I pl accll the C l  a i r ~ ~ s  I nvesti ga tor under my d i rec.t 
hilijc~t~vi\ i u n  d n d  iris t i  tutetl lhe review process reco~nrnended by the Ll iscrr~ 
t I .  A t t a c h e d  are si.dtc by s t a t e  comparisot~s rre have cornpiled as a 
t c?slll t c ~ f  a q~:c_.:;tionnairc I sent to each tlniployiiient Securi ty Agency in 
I,t~c c uunlt-y. 4 5  otr t of 51 I-esporidcd and the cornpar ison\ sp;.nk for  
t i e 1  s ( I lie actual responses a re  on f i  1 e and avai 1 all l e  for  
Loii',ni ttctl i tis[~cc. tiorl, as i s  every o t l ~ e r  f i l  r and document in t h e  agency. ) 

I give fu l l  crildi t to t h e  Clai~iis Investigator for  h i s  part in achieving 
t.11-ic, coljriircn:lable record. 1 t h i n k  i t  merits the tirust atid support of the 
I~ecj~isla1:uv.e and the business con~rnnnity, ar~d i s  one we can a l l  be pro~rd 
o f .  A t  the saliie tirnct, we welco~:le any suggcstioris for iniprovernent , and 
\,ic arc  by no rllearis colnl~l accnt \ri t h  our present arrangc~llent , b u t  ratlrc?r 
starid rc:ady to  iniplemenl; any I-ICW approach whicl~ lniyllt iu~prove our Ilene-fit 
payini:tit control s ,  especia? l y  in the area of poteni: i a l  I'raudu'lent claims. 

15':> r-cco!!s].i ze ti1;l.l; pub1 i c  trust. i s  ind.ispcnsable in tire sucessfitl adrl~inist,r*d-- 
tiorr [ I F  so ~-~.l~:;i ' tivc a ~)ro!~rani as unen?ploymetit; benefits and wc arc  (11 1 
t ivi 119 ou;. 1 evctl bcst t o  achieve aird rrieri t t h a t  tirust. 

Fl?i D R,4RI ITTT7 Admi ni strSdto,- 
LII  ,:, l oy~netit Security D-i v i  sion 
l)c;)artr,ii~nt of I.;~bor and Industry 



Scndtor Ttlolr~as, L . Tobve 
Chai )*nitin, S t c ~ t ~  Aclnrin i s t r a t i o n  Conirrli t t e e  
S ta te  C a p i  to1 L;:iilding 
tlel cna, Montan? 59601 

T l t t l  ti>l..grd11i ,.ivclJ i-chruary 14,  1977,  i s  not e n t i r e l y  stlti,f,tclciry 1 1 1  
d i r L ~ c t l y  arrG5b! > r  I , the qilestions posed arid accordingly c~c  have hdtf i 6  

t e l ~ \ ~ l i o n c ~  cot,,di 5~t -L  lons wi t h  Orl in Wsas, Regional U T  Di l - e~ to r  o r1  + $  

interpt-etdtiorl of t he  telegram. He s t a t e s  t h a t  pldcing the  pol i t 4 r > r ;  I I ~  

IJI C;ldirt!; I n v r  + ~ q ~ ~ i  or  under t i l e  control  of the Uepartmcnt c ~ f  t!c 1 ~ 1 1 ~ ~ : .  

i s  cor1trd1-y t o  , ioi icy for- a t  l e a s t  two reasons: ( 1  Control c f  
rl,lilils invesi,ic, rlioti proccss wk ich  i s  an dssiyrled functiotl of t l i e  
L l  i l ~  l oynlen t Scr , i t 7  i ?y Agency cvoul d becorrle the respons i b i  1 i t y  of the 
[ ) f > p ~ ~ ~ - t m i > t l t  of KQVCI?I.IC and t he  conduct o f  such clairns invest igdt ion ptwc tlss 
k~otrl d t tius b~ ~ - C I ~ I J V C ~  fro~u tmpl oytnen t Secur'i t y  supervision.  ( 2 )  '1 he 
fun(lin!l p r w b ' d c ~ l  no11 f o r  tlic Claims Invest-igator within the  trl-iplo~~r~~ent 
5 c c ~ ~ r i  ty Ili v 1 2  . ~ t l  woill d not be avail  ab le  under  ci rcunistances wllklre tile 
Divisiorl d i d  n I +  niainlain control  and d i r e c t  io1-t of the posi t i o t ~ .  

Ily ow11 r -edct  i o i ,  i r, ! / ) a t  given enough time fo r  negot ia t ion and coniprornise, 
i t i s  cortc ei  \:,:,,: ,> tt:,it some arrLancjer~~ent miyht be niade which rniqt~ r, over-  

C O I I P  the f edc t -d l  ~ b j r ~ c t i o n s  and s t i l l  be acceptable t o  the  irrttlr-tb>,trd 
p ; r 3 t i 2 s .  I f  t l ~ i ~  wc-e  possible J would support the B i l l .  In  ~ - c o l ~ t . y  
SLIL!I r ~ rgo t i  a i  ior, 5 -  !lc! coni,rlme more tinie than i s  avdil able  811d ally 
r c s t ~ l  t irig sue( b\,s , . ~ ~ r e s t i o n a b ? e  d t  tile very be s t .  

1 I O t ' . i ty 11 i ision 
I) , I  t r  Lrit?nt of' ' l r  J I I ~  Industry 



It EIJHI:SEN'r ING WHOM? -- 

APPEARING ON WHICH PHOPOSAL: A 380 - 

DO YOU: S U P P O R T ?  , AMEND? O P P O S E ?  



THOMAS E. SCHNEIDER - E~E~:UTIVC UIRECTOH 

PHONE ( 4 0 6 )  042-4600 

P. 0. BOX 9600 

H E L E N A ,  M O N T A N A  89001 

Tit le 59, chapter 9 grants the Board of Personnel Appeal s the a u t l u ~ r i t  y 

to establish a grievance procedure to hear and resolve complaints r-esult in); 

from the operation of the Act. 

It further allows an cmployee who feels that he or she has been directly or 

indirectly interferred with, restrained, coerced or re tal i atetl ;~g;~in:; 1 by 

a supervisor or by the agency for hich the employee works as a r e su l t  of 

filing a car~iplaint with the board, that such action stmLI I x .  i i  Iw:;i :; 1 ot- 

a complaint with the board and shall entitle the emp1oyr.e to f i l e  a coni- 

plaint with the board. 

THAT ALL SOUNDS W P U  AND GOOD BUT IN KEA1,ITY it has resulted in the personnel 

division unilaterally directing the employing agency of an unployee enp,aged 

in a classification appeal to I cc ~assify the posit ion c l u w n ~ ~ r d  wi tho~rt due 

process or proper Board of Persmel Appeals determirxition. It is our 
contention that once a position is classified, it establishes a protective 

right for the individual occupying the position. Particularly wtwn ~ h c  

employee has filed a formal classification appeal, it is a direct denial 
of that protective right to unilaterally change that position's speci fication 

or the series In which that classification is assigned or to otherwise advers 
affect the position until such time as the appeal has nm it's fxill course. 

To alluw the personnel division to continue it's present practice with respec3 

to unilateral changes in dawngrading of positions or changing class spcc- 
i fications or their series is denying the employees is clearly in VI o!  at ion 

of the intent of the act. 

The full effect of the personnel division's practices is to: 

a. Nullify a pending classification appeal 

b. Interfere, restrain, coerce or retaliate against an cnrplo~tl~ 101- 

appealing 
c. Reduce an anployees salary imnediately or long term without due 

process 



1 . I \ I - o ~ I ~ L ~ I ~  t-tlc 1)reserlt ~ : I I I ~ ~ , I I : I ~ ~ , ~ ~  t o i1ic.I u i i i ~  ; 1 t s t  >; o f  i 1 i 1  ( , I - \  l . 1  ( t ~ 1 ( 3 c s ,  r-cb:;t !-:I i l l 1  , 

c.oc)rc.io~~ oi- r e f a l i a t i o ~ i  I)y o t l ~ c r  ay,cncsirhs suclt ;IS 1 1 ~ 3  l)(~r-:;o111101 ~ i i v i : ; i o l ~  

as 1)cjntl; thc basis for cc~r~iplaint- . 

2 . ( : I  c.,i~-s ulp the presen t  pro1)lm which results frarrl t hi, 1:lnyi 1.1):cl ~ - c : c l i ~ i  r i rli* 

I I I : ] !  1l11> Ixxird issue ;m 01-tior t o  t l ~ i t  ( I ( ~ ) ; I I - ~ T I U ~ ~  o f  ; I ( ! I I I ~ I I ~ : ; I  t ; l t  io11 w11t.11 

t lrcl iic- t i on  may luve conk F'rom sma? ot her ,~ly>ricy. 

' 3 .  I ' l-oll i  l)i ts interference, restraint , cocl-(:ion, or rct  i l l  i.11 i o l ~  I I r r~)u j~ , t~  

I 111) ,;lt t urpt to  revise t hc c l a s s  spcaci f i  cat i ons  of o r  spr- i  cAs  of cltrs:, 

:,l)(lts i C i  cat i tms involvi 11); alt enrployccl cxchrcj s inp, a ri !:hr rxmrc~~-rocl I)y 

I 11i:; s c ~ t  ion p r i o r  to f inal  resolut ion  or  cn t ry  of o f - i 1 1 , 1  l  ordcv-. 

1 I I I u-I h e r  mikes such ac t  iotis rebut. t able> which i n  c : ; s ~ ~ r ~ c c ~  1 )laces f llc> 

1)urtlet I of proof on the persomiel  di vi s i o n  or  the appropr i  at t1 agencv. 



SENATE RIT,l, N O .  180 

M T E R N A L  A N D  CHILD HEAT,TH RLJYEAU WANAGEMENT TESTIMONY 
SUPPORT OF SR NO. 380 

I 
!i 

Maternal and Child Health Bureau management shares concern 
I 

5 / /  along with emoloyee Dee Cnnn in pronoscd Senate Rill N o .  380. 

f, il;in;~j:ementts concern cenicrs on the ncpd ro be aiilc I.<) depcnd on 
I 

/j consistent and reliable administration of the.uniform class- 

(1 ific:~t-ion and pay plan. The efforr to reclassify cmn1oyc.e 

9 1 1  Dee Cnpp  resulted in a comnlete reversal of exnectation and 

10 / /  leads management to believe that t h e  administration of the nlan 

1 1  1 '  is not consistent or reli;tble. Such n helief results in rnanage- 
li 

12 il ment being stymied in attempting to utilize talent in the most 

13 11 appropriate positions. 

l 4  % Mana~ement needs to be able to use talent in the most annro- 

15 11 p r i ; l t c  roles. Old roles ch;lnp:e ;inti nc \w  ones get  ; I C I ~ P C I  a s  13urc~:,11 

l 6  1 programs modify. Bureau personnel, as evidenced in Dee C ~ D D ' s  

17 

18 

21 / /  a consistent and nredictable basis. 

case, develop and grow on the job and I hereby irnnrove their 

t : ~  1 en t for Bureau purnoscs . Mannj:c'mchri I woul cl I i lit> I o I)c. 1 c. I o 

19 

20 

22 11 Advancements are effected by mnnaf;ement by either suuporting 

advance such Dersonnel to appronrinte nositons and he reasonably 

sure t l in t l  equal-pay-for-cqual-work 01-incinles w i  1 1  be ; ~ n n l  ied o n  

23 1 :in er&loyse's appeal for reclassificil~ion or by ini t ificing ;l 

26 I1 of t h e  proposed role with others already establi-shed in the 

24 

25 

27 1 R U ~ P ; I L , ,  a n d  identifying t h e  class speci f icat ion th;~ t vies t approp- 11 

I-ecl:issification by con firming the change in role, verifying thc 

incumbent's capacity to fill the role, comparing the specifics 

28 

29 

riately fits the role consistent with equal-pay-for equal-work 

principles. 

3 0 

3 1 

Pl;~nagement then expects the personnel division to respond 

to management's decision bv reviewinp, this same dccision-making 

32 / logic, but from the w i d e r  nerspective o f  total st:~tc government 

I 



I J j  The p e r s o n n e l  d i v i s i o n  c a r r i e s  o u t  i t s  r e s n o n s e  ( i t  i s  honed)  

I! t h r o u g h  r e c o g n i z e d  ground r u l e s  i n  o r d e r  t o  a s s u r e  due p r o c e s s  

3 J j  f o r  t Ire. c ~ n , ~ l . o y e e  and t o  r ) r o v i  clc I he oril)irrt u n i  L y Tor :I  cons  i s I C ~ I I I  
I1 

4 11 a nd  r e l i a b l e  a p p l i c a t i o n  of a n a l y s i s  which becomes an e s s e n t i a l  
I 

5 11  ic~c.cli);ick for mnnagemenl . I n  t h e  c;l:ic. o f  Dc>c C:lrip ' s :~ l , pca l  , i I 

6 1 W O L I ~ C ~  seem r h a t  e s s e n t i a l  j;round ~ L I ~ ( > s  For r e v i e w  WC\J-L> no t  e s t -  

7 

8 

I 1  1; The a s s u m p t i o n s  t h a t  management u sed  i n  i t s  d e c i s i o n - m a k i n g  

/ n h l i s h e d  t o  p r o v i d e  t h e s e  a s s u r a n c e s  o r  c x n e c t a t i o n s .  !J i th  t h e  

/ i n s t i t u t i o n  o f  a  new c l a s s i C i c a t i o n  i n  t h e  midd le  o f  t i le n r o c e s s  

9 

10 

I 
12 / /  p r o c e s s  i n  s u p p o r t  o f  Dee C a p p ' s  a p p e a l  a r e  a p p a r e n t l y  no l o n g e r  

I 
, o f  rclview and  a p p e a l  b e f o r e  t h e  p r o c e s s  was c o m o l e t e d ,  management 

I 1 i s  l e f t -  i n  a  q u a n d a r y .  

13 I/ v a l i d .  hlnnagment 's  revi-ew o f  c l a s s  s n e c i f i c a t i o n s  was h a n d i -  

I I 

4 I a  I l rcausc  a  new s p c c i f i c i i t i o n  was i o u c e  a t  ;I l a t e r  d a t e ,  
I 

15 1)  a  s p e c i  f i c a t i o n  management d i d  n o t  have a t  hand when i t  c o n d u c t e d  

16 

l 7  

l8 

l 9  

i t s  own r e v i e w .  The new s ~ c c i f i c : l t  i o n  had t h e  e f f e c t  o f  s h i f t i n g  

g r a d e  c l a s s i f i c a t i o n s  r e l a t i v e  one to a n o t h e r  and  t h e r e f o r e  t h e  

e q u a l - p a y - f o r - e q u a l - w o r k  norms were  ; I  Lso s h i f t e d .  Hence,  t h e  

romp,lri:;r>n o f  t h e  proposc.rl l-olt. wi I l i  o [  h c r  e x i s t  i r ~ j :  1 - 0 1  r s  n o  i on ) : -  

2' 
/ c r  mi l in fa ins  t h e  same l o g i c  trhat w a s  j n i t - i a l l y  a n p l i e d  i n  s u p p o r t  

1 of tile a p p e a l .  

22 

Z3 

31 11 p ~ - ~ c l r l d c  p i ece -mea l  c1i;lngcs i n  t h e  y,ror~ncl r u l e s  he fc ) r r  a n  n s s e s s -  

I For  management t o i d o  i t s  j o b  i t  n eeds  t o  be  a b l e  t o  depend 

on  1 he vitl i d n t i o n  o f  i t  s clecision-rrlnl<i njr, p r o c e s s e s .  '1'11c~ loy,i I 
24 

25 

26 

tliaL i s  a n p l i e d  i n  making a  d e c i s i o n  must be  r e s ~ e c t e c l  i f  i t  i s  

l i .  The l a s t - m i n u t e  i n t  r o d u c t i o n  o f  :i new c l a s s  s p e c i f i c a t i o n  

d u r i n g  an  a n p e a l  i s  n o t  s u q n o r t i v e  o f  good management d e c i s i o n -  

32 ' 1  o e n t  o f  t h e  e n t i r e  l o g i c  a p p l i e d  i n  t h e  c a s e  can  b e  made. I t  

l7 I 
28 , 
29 

I. ,* 
> r ( l P I ( .  L O  
A c .  

I i 1 .  I t  u n d e r c u t s  any R t  t emp t  l)y nlanagemen t t o  t,c cons  i s  t e n t  

a n d  , - . i t  i  o n n l  i n  making d e c i s i o n s  ahor11 c 1 ; i s s i f i  c a t  i n n  :inne;il s .  

'L'lic. 0 1 1 1  y way t o  be ; ~ s s u r e d  o f  r c l i ; l l , l  c. V:I l i c l a t i o n  o f  r he  d c c i  sicln- 

1 -2- 
1 

30 1 m;ll i in j :  t h a t  was used  i n  s u n p o r t  o f  n r e l c a s s i f i c a t i o n  i s  t o  
I 



I ( 1  w o u l d  seen, t h a t  t h e  introduction o r  t h e  new c l a s s  s ~ e c i f i c a t i o n  

2 1 1 d u r i n g  Dee Capp's a p p e a l  w a s  a p i e c e n i e n l  c h a n g e .  P r o p o s c d  

I / 3 1 ,  S c n , ~  L ( .  Hill No. 380 woul t l  h a v e  p rcve l l l  c d  t h a t  nn t l  t h c ~ r e f o r c  

I ' 
4 ! /  s u ~ ! ~ o r t - s  management ' s c f  f o r t  t o  b c  loy, i  c n l  i n  i L s  c lcc i s ion-mi~ lc i  11g 

i i  
. 5 , e f f o r t s .  

I! 6 I '  

'I 
7 l1 

I I 
8 1; I < e s p e c t f u l l y  S u l ~ r n i  t t e d  i n  Suppor-L o f  SI3 No. j30 ,  

A istag*' B u r e a u  C h i e f ,  
t e r n a l  a n d  C h i l d  H e a l t h  B u r e a u  

W d e u a r t r n e n t  o f  H e a l t h  & E n v i o r n m c n t a l  S c i e n c e s  

3 2 
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M r .  Chairman, Members o f  t h e  Committee, S e n a t e  B i l l  380 

p r o v i d e s  some g u i d e l i n e s  f o r  d e t e r m i n i n g  government r e t a l i d t i o n  

a g a i n s t  employees i n i t i a t i n g  c l a s s i f i c a t i o n  a p p e a l s .  C u r r e n t l y  

t h e r e  i s  n o t h i n g  on t h e  books which d e l i n i a t e s  t h o s e  agency 

a c t i o n s  c o n s t i t u t i n g  a r e t a l i a t i o n .  T h i s  b i l l  would p r o v l d e  

t h a t  t o  a t t e m p t  t o  revise t h e  c l a s s  s p e c i f i c a t i o n s  of  an 

employee o r  a series o f  c l a s s  s p e c i f i c a t i o n s  which c o u l d  

a f f e c t  t h e  outcome of a n  a p p e a l  c o u l d  be  c o n s i d e r e d  an  agency 

r e t a l i a t i o n  measure.  

T h i s  b i l l ,  t o  be  f a i r ,  a l s o  p r o v i d e s  t h a t  c h a r g e s  b r o u g h t  

a g a i n s t  an agency under  t h i s  s e c t i o n  a r e  r e b u t t a b l e  and  I 

b e l i e v e  t h i s  p r o v i d e s  b o t h  t h e  employee and t h e  agency t r i  t h  

a p r o p e r  fo rmat  f o r  c o n s i d e r i n g  such c h a r g e s .  The f i n a l  decision 

of c o u r s e  remains  w i t h  t h e  Board o f  P e r s o n n e l  Appeals .  

One q u e s t i o n  which may arise i n  c o n s i d e r a t i o n  o f  t h i s  

b i l l  i s  t h e  P e r s o n n e l  ~ i v i s i o n ' s  a u t h o r i t y  and  d i r e c t i v e ,  
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under  law,  t o  c o n s t a n t l y  r ev iew and u p d a t e  t h e  c l . a s s i f i c a t i o n  sys tem,  

How would t h i s  be  a f f e c t e d  by t h e  implementa t ion  o f  t h i s  law? My o n l y  

answer t o  t h a t  q u e s t i o n  would be t h a t  e t h i c a l l y  and m o r a l l y  t h e  

~ i v i s i o n  s h o u l d  p r o b a b l y  f o r s t a l l  any a c t i o n  which would change any 

c l a s s i f i c a t i o n  or  series o f  c l a s s i f i c a t i o n s  pending t h e  r e s u l t  of  

dny i n i t i a t e d  a p p e a l .  An  employee a p p e a l s  h i s / h e r  classification o n  

t h e  b a s i s  o f  e x i s t i n g  c o n d i t i o n s  --- t h o s e  c o n d i t i o n s  s h o u l d  remain 

c o n s t a n t  t h r o u g h o u t  t h e  d u r a t i o n  o f  t h e  a p p e a l .  

T h i s  b i l l  p r o v i d e s  one a d d i t i o n a l  a d m i n i s t r a t i v e  b e n e f i t  t o  b o t h  

t h e  employees a n d  t h e  Board o f  P e r s o n n e l  Appeals  a l i k e .  I t  p r o v i d e s  

t h a t  the Board may o r d e r  t h e  " a p p r o p r i a t e  agency o r  a g e n c i e s  o f  state 

government" t o  i n i t i a t e  c o r r e c t i v e  measures  t o  r e s o l v e  t h e  c o m p l a i n t  

of an  a g g r i e v e d  employee. A s  t h e  law c u r r e h t l y  e x i s t s ,  t h e  Board has  

t h e  a u t h o r i t y  t o  i s s u e  an o r d e r  t o  t h e  depar tment  o f  a d m i n i s t r a t i o n  t o  

t a k e  c o r r e c t i v e  a c t i o n .  T h i s  c o n s t i t u t e s  a n  a d d i t i o n a l  b u r e a u c r a t i c  

s t e p  which I b e l i e v e  u n n e c e s s a r i l y  mandates t h e  depar tment  o f  

a d m i n i n s t r a t i o n  t o  i n v o l v e  i t s e l f  i n  i n i t i a t i n g  c o r r e c t i v e  measures 

which migh t  b e  better a n d  more e x p e d i e n t l y  t a k e n  by t h e  agency ( s )  

i n v o l v e d .  

I n  c l o s i n g  I would r e s p e c t f u l l y  r e q u e s t  t h a t  you g i v e  t h i s  b i l l  

your s i n c e r e  c o n s i d e r a t i o n  and t h a t  you f u r t h e r  g i v e  t h i s  b i l l  a DO 

PASS recomendat  ion .  

I thank you f o r  t h e  o p p o r t u n i t y  t o  a p p e a r  b e f o r e  you t o d a y .  

Donald R. J u d  F i e l d  R e p r e s e n t a t i v e  
Montana S t a t e  Counc i l  9 ,  AFSCME, A Y L - C I O  
6 0 0  Nor th ,  Ccoke S t .  
Helena.  Mo~:=ana 59GO i Phone: 4 4 2 - 0 7 6 0  
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VICE-PHEJICI~ t412 M r .  cha i rman ,  Members o f  t h e  Committee, My name i s  Don 
orothy 0e.k 

R F D  So NY J8 p- ' Lodgu M i  59 '22 
Judge and I ' m  a f i - e l d  r e p r e s e n t a t i v e  f o r  t h e  American F c d e r a t i  on 

?hone 6 s  LJL:, 

rancus Kendrlcu 
08 5th Srrwl  B nnr Lodge. MT 5j7:;1 

Phone 846-2316 

Joe Gutd~h ly  

Ouldrrr. M r JbA32 
hone. 225.5278 

o f  S t a t e ,  County and Munic ipa l  Employees, AFL-CIO. I appear  today 

a s  a p roponen t  o f  S e n a t e  B i l l  379. 

M r .  Chairman, Members o f  t h e  Committee t h i s  b i l l  does  

n o t h i n g  more t h a n  p r o v i d e  t h e  Board o f  P e r s o n n e l  Appeals  f u l l  

a u t h o r i t y  t o  a c t  on t h e  d i r e c t i v e  g i v e n  them by t h e  L e g i s l a t u r e  

of  t.he S t a t e  o f  Montana. In p a s s i n g  t h e  c l a s s i f i c a t i o n  and 

wage p l a n  f o r  s t a t e  employees t h e  L e g i s l a t u r e  made a  d i r e c t i v e  

t o  t h e  s t a t e  government t o  p r o v i d e  f o r  s im i l a r  r a t e s  of  pay f o r  

s i m i l a r  t y p e s  o f  work. I n  c r e a t i n g  t h e  Board o f  P e r s o n n e l  

Appeals  t h e  L e g i s l a t u r e  set up a  watchdog o v e r  t h e  s t a t e  

government t o  i n s u r e  t h a t  t h i s  w a s  b e i n g  done, However, t h e  

L e g i s l a t u r e  d i d  n o t  p r o v i d e  t h e  Board o f  P e r s o n n e l  Appeals  w i t h  

Ib t h e  f u l l  a u t h o r i t y  t o  a c t  a s  a  mean ingfu l  watchdog o v e r  t h i s  
UNClL STAf F 

adquartere 
~ r ; o  COORS st p r o c e s s .  
Holeria M i  5BW1 

I on6 4J24tb0 

I t  i s  p o s s i b l e  f o r  t h e  s t a t e  government t o  p r e c l u d e  t h e  
George L Itarnrnr~nn 
txecutlvc D rvclo, p r o v i s i o n s  o f  s i m i l a r  pay f o r  s i m i l a r  work s imply  by i n s i - s t i n g  

I nlev w Gerke that t o  f o l l o w  t h i s  d i r e c t i v e  w i l l  r e q u i r e  a p p r o v a l  of the 
F~efd Aeprvw~nlati~b 

s t a t e ' s  budge t  d i r e c t o r .  I ' m  n o t  i n s i n u a t i n g  t h a t  t h i s  h a s  
lald R Jhrdps ? d Aepr ~ l o r l t ~ t ~ v ~  

been  done, s imply  t h a t  i t  c o u l d  b e  done under e x i s t i n g  laws.  



'I'ESiI.'IMONY ON SENATE B I L L  379 
FEURUAHY 1 2 ,  1977 

I PAGE 2 

~ y  p a s s i n g  t h i s  p i e c e  o f  l e g i s l a t i o n  you w i l l  be e x t e n d i n g  t o  

tile Board of  P e r s o n n e l  Appeals  t h e  a u t h o r i t y  t o  e n f o r c e  i t s  d e c i s i o n s  

r e l a t i v e  t o  c l a s s i f  i . c a t i o n  a p p e a l s  f o r  s t a t e  employees.  Without  t h i s  

b i l l  y o u  s imply  have c r e a t e d  a board  which h a s  t h e  a u t h o r i t y  t o  

recornend t o  t h e  b u d g e t  d i r e c t o r  a  means t o  c o r r e c t  s i m i l a r  pay f o r  --- 

s i m i l a r  work problems w i t h  no a u t h o r i t y  t o  e n f o r c e  such  a  recomcndat ion .  -- 
Although I c a n ' t  r e c a l l  any problems e n c o u n t e r e d  by any o f  o u r  

members c o n c e r n i n g  c l a s s i f i c a t i o n  a p p e a l s  b e i n g  approved by t h e  Board 

of P e r s o n n e l  Appeals  and  s u b s e q u e n t l y  d e n i e d  by t h e  budqe t  d i r e c t o r ,  

I s u p p o r t  t h i s  b i l l  a s  a means o f  p r e c l u d i n g  t h a t  from happening a t  

'ill. 

I n  c l o s i n g  I would s i m p l y  r e p e d t  t h a t  t h i s  b i l l  a p p e a r s  t o  be 

a housekeeping measure i n t e n d e d  t o  p r o v i d e  a means t o  p r o p e r l y  

implement t h e  i n t e n t  o f  a  p r e v i o u s  l e g i s l a t u r e .  I would r e s p e c t f u l l y  

r e q u e s t  t h a t  t h i s  committee g i v e  t h i s  b i l l  a  DO PASS recomendat ion .  

I thank you f o r  t h e  o p p o r t u n i t y  t o  a p p e a r  b e f o r e  you today .  

Donald R. ~ u z e ,  F i e l d  ~ e p r e s e n t a t i v e  
Montana S t a t e  Counc i l  9 ,  AFSCME, AFL-CIO 
600 Nor th  Cooke S t .  
Helena ,  Montana 59601 

Phone: 442-0760 
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Budget cwrd I'rogrrjm Planning 

l'o the Mcntbers of the Scrlate Cununittee on St a t  e Adni~ij s t r a t  ion: 

Testimony in Or~posi t ion  t o  Senate 13iJ  1 379 

The Office of' Rlidget alld Program Plarlr~rrlg sl rongl y opposcs f c11:il c l i i l  I 379, 
because passage of 111e bill  would placc urwarraritctl and ~ ) c ~ - l l ; ~ j ~ ;  ~~lant i i . ipa l .cd  
power i n  the Board of Pe-ssomel Appeals, and would ranove ce r t a in  r e s t r a in t s  
on s t a t e  expenditures and agency s ta f f ing  ])at tcrrls. 

F i r s t ,  S.B. 379 creates  a large exception t o  t h c  posit ion control authority 
of the budget d i rec tor  i n  sections 59 -910 and 59-91 1 of hfo~l ta~~a ' s  s t a t e  
employee c l a s s i f i ca t ion  and pay plan. These sections specify tha t  110 s t a t e  
agency may increase the  salary o r  wage of a c lass  of s t a t e  employees, o r  1n:iy 
increase the number and c l a s s  of the positions in a s t a t e  agqnc-y, withollt t h e  
authorization of the  budget director .  

This b i l l  would add t o  these sections the language: "Except wllcn otherwise 
ordered by the  board of personnel appeals in  a proceeding undcr t h i s  cllapter ...." 
This ~ iould  mean tha t  wllen the board orders a change i n  salaries, or. i r ~  the 
number o r  c lass  of agency posit ions,  the budget d i r ec to r ' s  au t l lo r i~a t ion  would 
not be required. 

Second, S.B. 379 would add the  same exception t o  the  last  par t  of sect ion 
82-109.4, which now provides: "I-Iowever, no changes i n  persolmcl or salary 
s t a t u s  may be authorized tha t  w i l l  cause an agency t o  exceed i ts  appropriation 
or tha t  w i l l  r e s u l t  in a deficiency or  supplemental appropriation request t o  
the l eg i s l a t ive  assen~bly . I' 
This language from section 82-109.4 is  a check upon executive branch perso~mcl 
experlditures. The Office of Budget and Program Planning has inteq31-etcd it t o  
mean tha t  a l l  s t a t e  agencies have a duty imposed by the  leg is la ture  t o  kcep 
the cost  of any persorulei or  sa la ly  s t a tus  chcanges within the l imi ts  of exist  ins  
appropriations . Instances have ar isen i n  which Budget and Program Planni 11g 1135 
refused t o  authorize such changes i m t i l  the agency has dcmonst-rated t lwt  it 
could meet the costs  of the changes without exceeding i ts c x i s t i ~ i g  np111-opriat ion. 

Ekcept ing the Board of Perso~lrlel Appeals from t h i s  l imitat ion on personnel 
expenditures -riould allow the board t o  order changes i n  pcrsi>n~lel o r  salary s t a tus  
\<ithout regard f o r  whether o r  not the agency had any ~neans t o  lnoct the  costs 
within i ts  exis t ing appropriations. 



I 
11. Effect of S.H. 37!1. 

1. Classi ficatjorl and r)av plan. 

The enal~ling legislatiori  for  the s t a t e  employee c lass i f ica t ion  and pay pla.11, 
of whiz11 sectioris 59-910 and 59-921 a r e  a p a r t ,  was f i r s t  enacted in 1973. 
The leg is la t ion  had several prinlaly puq~osc?~ ,  ;uaong the111 t o  assure, as nenrJy 
as ~ ~ o s s i b l e ,  q u a 1  pay f o r  equal work across s i  a t e  government, by establ ishing 
a system which would classify each posit ion according t o  job duti es and 
respo~lsibi l  j t i e s ,  and would assign t o  each cla.ssific.atica~ approp~-jal c sa1a1-y 
based on a l l  relevant factors .  

The Dcpartrner~t of Adlkillistration is res1)orlsible fo r  genc:ral adninistral  ion of 
the c lass i  f j c a t i o ~ l  and pay plan. Its functions include pcriodic review and 
necessary changes i n  posit ion c lass i f ica t ions ,  and i n i t i a l  investigations of 
c l a s s i f i c a t i o ~ l  appeals. Within t h i s  syste~n, sections 59-910 and 59-911 give 
the budget d i rec tor  posit ion control authori ty ,  because i t  is h i s  duty t o  
assure tha t  execut ivc branch spendirlg docs not exceed t11e 1 ilni ts imj3oscd by 
the leg is la ture .  The function of the Board of Personnel Appeals i s  t o  hear 
and resolve etnployee c lass i f ica t ion  grievances which carmot be s a t i s f a c t o r i l y  
resolved p r io r  t o  reaching the board. 

The arncrldrnents t o  sections 59-910 and 59-911 would remove board order-cd c1la11gt:s 
i n  s a l a r i e s ,  wages, c lass i f ica t ions  , and mmibers of pos i t  ions f ran the Iwclget 
d i rec tor ' s  posi t ion control authority. The in ten t  ]nay be sllnply t o  expedite 
the process by ranoving one step. However, these amendments would have other  
perhaps unanticipated ef fec ts  . 
For example, the amendments would c lear ly  allow and might even encourage the  
board t o  make a l l  of t he  following types of orders: 
( I )  ra i s ing  the sa l a r i e s  of an en t i r e  c l a s s i f i ca t ion  of agency employees; 
(2) increasing the nunlber of a cer ta in  type of posi t ion within an agency; 
(3) upgrading the  c lass i f ica t ion  of a cer ta in  type of posit ion within an agency. 

?'he board a t  present makes some but not all .  of these orders. These amenclncnts 
would effect ively remove the exis t ing external r e s t r a i n t s  mandated by the ~lcecl 
t o  control growth i n  s t a t e  expenditures and general growth i n  s t a t e  governtncnt. 
These r e s t r a i n t s  now ex i s t  i n  the s t a tu t e s  requiring the  Department of Adminis - 
t r a t ion ,  the  budget director ,  and the  departmental d i rec tors  t o  control s t a r  fing 
pat terns ,  s a l a r i e s ,  and overal l  executive branch spending. 

The c l a s s i f i ca t ion  appeals process was intended t o  allow an employee who belicved 
h i s  posit ion was incorrect ly  c l a s s i f i ed  t o  appeal the c lass i f ica t ion ,  and ,  i f  
error  was found, t o  have the  c lass i f ica t ion  corrected ~ i i t h i n  other exi s t  i 11g 
s tatutory r e s t r a in t s .  We do not believe the  appeals process was meant t o  allow 
the Board of Personnel Appeals t o  change s t a f f ing  pat terns  or  t o  s e t  sa l  asic>s. 

2. l,imits on -- agency spending. 

1:xccpting the Board of Personnel Appeals from sec t  ion 82-1 09.4 appears t o  I-L>IIIO\~C: 

any need for  the board t o  consider agency budgets o r  appr0pr.i a t  ions i n  rnah-illg i t s 
orders. The amendment would allow the board, in  e f f e c t ,  t o  rcbudget tun ngcni)r's 
approprjations, arid would ult imately give the  board indirect  nppropriatiorl 
authority,  by allo\cing the board t o  control how agency f a d s  a re  spent,  illcluJing 



funds fo r  w11ii 11 tlierc is  iio c:x~sting approl)~ i a t  ion. 

Tile legisl ' i t  urc has c l ca r ly  ekpr-esscd it..; in1 c5nt t o  kccp agcncy s],cndillg 
wittiin l ega l ly  authorized agency income. Section 82-109.4 den~onstrates t h i s  
i n t en t ,  as do the  pos i t ion  control  s ta t i l l  c . 5 ,  and thc  requi I-c~non~ tha t  contracts  
r icgotiatc~l l)ctwcen the  s t a t e  and st at e cl;l~~loyce col lcct ive  I)arg:~ining u n i t s  be 
subniitted for f i n a l  approval t o  the  leglr;Intu~-c:. I:urtl~er, s c c t i o ~ l  79-901 
provides general  l i 1 1 1  i t  a t ions:  

I t  s h a l l  1,e ~mlawful  fo r . .  . (my s t a t e  agency).  , .llaving charge o r  
t he  di sbu I-senierll o r  expenditure of t lie i nc.onie provi decl by I cg j t; - 

I a t i v e  appropriae i on, o r  otl~enui sc ,  I  c) cxpcnd, contract f o ~  I he 
expenditure, o r  t o  incur o r  pennit  the incul-ring of a n y  obl igat ion 
wllatsoever-, i n  any one year ,  i n  excess of t lie inco~nc 111-ovi dcd fol- 
such year,  o r  fo r .  . . any supervisory hoard o r  a~z thor j  t y  e i  ther  
d i r ec t l y  o r  i l ~ d i r e c t l y  t o  authori zc, direct. o r  orclc:~. any silch. . . 
(s ta tye  age~icy) . . . t o  increase any expc~ltli t urc1?, , t!xc.cy)t a<; rll)cc i f  i - 
c a l l y  provided by law, and i t  sIlall Le and i s  hereby 1n;icle the  duty 
of any and a l l  of such. . . ( s t a t e  agcncies) . . .To keep such cx penditu.1-es , 
obl igat ions  and l i a b i l i t i e s  within the  anount of such incolile. 

A l l  of these  provisions dcnlonstr.ate t he  intent of t h e  1egislatu1.e t o  111'1 i i ~ t a i n  
controls  on s t a t e  expenditures and t o  require agcncies t o  operatc only w i t h  
funds fo r  which they have lawful spending author i ty .  'fie Office of Budget and 
Program PI anning supports these  pr inciples  and bel ieves  t h a t  rcxaovi ng such 
r e s t r i c t i o n s  from the board or  any other  agency can only encourage f i s c a l  
i r r e spons ib i l i t y .  

111. B i l l  Tit1.e. 

The t i t l e  of S.B. 379 is: "An Act t o  Make Orders of t h e  Board of Personnel 
Appeals i n  C la s s i f i ca t i on  and Wage Proceedings Binding ...." This appears t o  
be inaccurate and thus misleading, because t he  body of the  b i l l ,  instead of 
addressing the  binding e f f e c t  of board orders ,  a c tua l l y  would g ive  t he  board 
extensive authori ty  over agency f i sca l  matters and s taf f ing  pa t t e rns ,  by 
removing s t a tu to ry  r e s t r a i n t s  and t?le author i ty  of otller agencies. 

IV. Conc:lusion. 

The l e g i s l a t u r e  has imposed many f i s c a l  and operat ional  corlstraints on s t a t e  
govermnent, t o  fu r the r  t he  pr inc ip les  and p rac t i ce  of f i s c a l  respons ib i l i ty  
and accountabil i ty.  The Off ice  of Budget and Program Planning Supports these  
pr inc ip les  and opposes S.B. 379 because it i s  a l a rge  s t e p  i n  t he  wrong 
direct ion.  



Budset and Program Planning 

'1'11~. I I C ~ L ' > , ~ I [ )  fol- ~ I I C  L.ci t l i t*~.  . . . or"  opt io l , ,  .IS .I I ' ,O l ~ r e v i o u s l ~  discuszccl w i t h  y o u ,  s t c ~ r l s  frc-,trl 

s l . c ~ i i ~ t .  $r:i[ilrr~ry t e s t ~ - i ~ r i o ~ ~ s  placed up(111 t l ~ c  1 3 ~ 1 J ~ ~ - t  I ) i ~ c c t o r ' s  a u i l ~ o ~ i t y  t o  approve  st.iffirll; 

I I  I I I S  111 l~;i1tic111;1r, th', UtlLji;~,t I)irc(.tor I S  s t~~cif ' ic ; l1 l~ .  I ) r c ~ c l ~ ~ ~ l c ~ ~ l  ~ I . L ) I T I  a p p r o v i l ~ g  a 

clla,l;,c i r ~  s;rl;~ry s t ; t t t ~ s  tllnt bill C J ~ I : , ~ .  ;In L I ~ ; ~ I I C Y  t o  c x c r e d  i ts  a p p r o p t . i ; ~ t i ~ ) ~ ~  ( ~ I I I I S  proha\ ) ly  

( i ~ c l i ~ ( ! i n ~  baldncc L ~ ; I I I S ~ C ~ S  to pay  f o r  upSrntlcs), o r  t l ~ ; r t  will r.c-si~lt i l l  a d e f i c i c ~ i c ~  or ~ u ~ p l c r t ~ ~ l ~ t . ~ l  

: ~ ~ * f ) r ~ l r i d  t i i , i i  reqticst to t l ~ c  I ~ ~ i s l ; ~ t ~ l r ~ . .  
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