
MINUTES OF THE MESTING 
LABOR & EMPLOYllENT RELATIONS COMl4ITTEE 

MONTANA STATE SENATE 

February 11, 1977 

The fourteenth meeting of the Labor and Employment Relations 
Committee was called to order by Chairman Lee on the above date 
in Room 402 of the State Capitol Building at 9:30 a.m. 

ROW CALL: All members present. 

CONSIDERATION OF SB 330: An act regarding the creation of the 
office of and appointment of the Workers' Compensation Judge. 

Senator Murray, Chief Sponsor of this bill, introduced SB 330 
to the Committee. This bill provides for the selection of the Workers' 
Compensation Judge by the Governor, by and with the consent of the 
Senate. This bill will assign responsibility for the appointment and 
confirmation based on inquiry into the nominee's expertise. SB 330 
further provides for a salary based on a similar responsibility, 
that of the Administrator of the Workers' Compensation Division. (See 
attached testimony.) 

George Wood, representing Montana Self Insurers Association, 
appeared in support of this bill. Under the present law, the people 
who wish the job as judge make application, then they are screened 
and then three names are sent to the governor. He will choose one. 
This bill permits the judge to be chosen by the same procedure, how- 
ever, it is then confirmed by the Senate. The educational background 
is not an important qualification. Expertise in the field of workers' , 
Compensation is more important than a law school degree. It is im- 
portant that the Workers' Compensation Judge be placed on the same 
perspective as the Administrator of the Workers' Compensation Division. 

There being no further proponents to SB 330, Senator Lee called 
for any opponents. 

Jim Murray, representing Montana State AFL-CIO, appeared in 
opposition to this bill. SS 330 would reduce the judge who has brought 
dignity and justice to the system of industrial accident settleme~lts 
to an administrative law officer that would amount to a little more 
than a glorified hearings examiner. This bill demeans and mocks the 
whole system that was set up by the 1375 legisl-ature to assure that 
both workers and employers are treated fairly in the course of in- 
dustrial accident settlement. This system was a long time coming and 
we are unwilling to let go. (See attached testimony. ) 

Pat McKittrick, representing the Joint Council of Teamsters, 
appeared in opposition to this bill. The present law is now working. 
That is the most important thing that this committee should consider. 
The intent of the present law is for the benefit of injured workers. 
Under this bill all of those important powers are gone. Ne are going 

hack to the idea of political participation. 
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Greg Morgan, r e p r e s e n t i n g  t h e  S t a t e  Bar A s s o c i a t i o n  of  Montana, 
appeared  i n  o p p o s i t i o n  t o  t h i s  b i l l .  The S t a t e  Bar o f  Montana 
u r g e s  t h i s  committee t o  v o t e  a g a i n s t  S B  3 3 0 .  

Don Judge ,  r e p r e s e n t i n g  AFSCME, AFL-CIO, appeared  i n  o p p o s i t i o n  
t o  SB 3 3 0 .  The sys tem a p p e a r s  t o  b e  working a s  i t  i s  and a p p e a r s  
t o  g i v e  f a i r  o p p o r t u n i t y  f o r  h e a r i n g  t o  d i s a b l e d  workers .  I a t t e n d e d  
a  h e a r i n g  and it was h e l d  i n  a competent  manner. There  i s  no need 
f o r  a  cilanqe. 

Lonny Mayer, r e p r e s e n t i n g  t h e  R e t a i l  C l e r k s  A s s o c i a t i o n ,  appeared  
i n  o p p o s i t i o n  t o  SB 3 3 0 .  I d o n ' t  t h i n k  w e  have g i v e n  t h e  p r e s e n t  
sys tem enough o f  a chance  t o  work.  I a l s o  a t t e n d e d  a  h e a r i n g .  I t  
was w e l l  conducted  and w e l l  run .  

S e n a t o r  Murray, There  h a s  been some r e f e r e n c e  made by t h e  
o p p o s i t i o n  t h a t  might  c a u s e  u s  t o  t h i n k  t h e r e  was some i n e q u i t i e s  
i n v o l v e d .  I n e q u i t i e s  r e s u l t  i n  t h e  s t a n d a r d s  o f  t h e  i n d i v i d u a l  i n -  
vo lved .  If t h e  c o u r t  h a n d l e s  t h i n g s  a s  e q u i t a b l e  a s  t h e  Workers '  
Compensation D i v i s i o n  it seems s t r a n g e  t h a t  t h e  r a t e  o f  a p p e a l s  would 
g o  up. Both p a r t i e s  have t h e  r i g h t  t o  a p p e a l .  The p r o c e d u r e s  b e f o r e  
where a  d i s t r i c t  c o u r t  c o u l d  be c o n s i d e r e d  d i d n ' t  p r o v i d e  any e q u i t i e s .  
T h i s  b i l l  k ) rov ides  t h a t  t h e  a p p e a l s  g o e s  s t r a i g h t  t o  t h e  t o p  c o u r t .  
I f  w e  c o n t i n u e  w i t h  t h i s  p r o c e d u r e ,  w e  a r e  c o n t i n u i n g  t o  p u t  t h e  i n -  
c r e a s e d  1-oad o f  a p p e a l s  d i r e c t l y  t o  t h e  Supreme C o u r t .  

Genera l  d i s c u s s i o n  was t h e n  h e l d  by t h e  committee.  There i s  
n o t h i n g  wrong w i t h  t h e  p r e s e n t  sys tem.  George Wood s t a t e d  t h a t  t h e  
law s h o u l d n ' t  be  r e s t r i c t i v e  and s a y  t h a  a p p l i c a n t  h a s  t o  be a n  
a t t o r n e y  a s  t h e  p r e s e n t  law s ta tes .  J i m  Murray s t a t e d  t h a t  t h e  
Worker ' s  Compensation Judge  t rave ls  a l J  o v e r  t h e  s t a t e  t o  h o l d  hea r -  
i n g s .  The c o u r t  s h o u l d  b e  made a s  a c c e s s a b l e  a s  p o s s i b l e  t o  workers .  
A l o t  o f  t h e i r  t i m e  i s  t a k e n  'up' i n  $ r a v e l .  

' .  . i '  

S e n a t o r  Smith  moved t h a t  S B  3 3 0  DO NOT PASS. S e n a t o r s  L e e ,  
B l a y l o c k ,  Mehrens, Smi th  and H i m s l  v o t e d  "aye"  and S e n a t o r s  Lowe, 
Goodover and Nelson v o t e d  "nay" .  The mot ion  c a r r i e d . .  

CONSIDERATION OF SB 86 :  F u r t h e r  d i s c u s s i o n  was h e l d  on SB 8 6 .  
S e n a t o r  Goodover moved t h a t  SB 8 6  DO NOT PASS. S e n a t o r  Lee,  Lowe, 
Goodover, H i m s l ,  and Nelson v o t e d  "aye"  and  S e n a t o r s  B l a y l o c k ,  
Mehrens, and Smith v o t e d  "nay" .  The mot ion  c a r r i e d .  

CONSIDERATION OF SB 2 6 4 :  F u r t h e r  d i s c u s s i o n  was h e l d  on SB 2 6 4 .  
S e n a t o r  Smith  moved t h a t  SB 2 6 4  DO NOT PASS. S e n a t o r s  L e e ,  B l a y l o c k ,  
Mehrens, Smi th ,  H i m s l  and Goodover v o t e d  " a y e "  and S e n a t o r s  Lowe 
and Nelson v o t e d  "nay" .  The mot ion  c a r r i e d .  
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CONSIDERATION OF SB 9 6 :  F u r t h e r  d i s c u s s i o n  was h e l d  on SB 96. 
S e n a t o r  Goodover b r o u g h t  up-the f a c t  t h a t  t h i s  b i l l  w a s  a l r e a d y  v o t e d  
on J a n u a r y  28 ,  1 9 7 7  and  wondered why t h e y  would b r i n g  up t h e  mo t ion  
a g a i n  two weeks  l a t e r .  On t h a t  d a y ,  however ,  S e n a t o r  Lowe moved 
t h a t  t h i s  b i l l  b e  d e f e r r e d  u n t i l  l e g a l  c o u n c i l i n g  was g i v e n  on how 
t o  amend it. S e n a t o r  S m i t h  made a  mo t ion  t o  r e c o n s i d e r  t h e  mo t ion  
made on J a n u a r y  28 by  S e n a t o r  Mehrens.  The mot ion  c a r r i e d  w i t h  
S e n a t o r  Ne l son  and  Goodover v o t i n g  "nay" .  

S e n a t o r  S m i t h  t h e n  moved t h a t  SB 96 DO NOT PASS. The m o t i o n  
c a r r i e d  w i t h  S e n a t o r  Goodover v o t i n g  "nay" .  

CONSIDERATION OF SB 136 :  F u r t h e r  d i s c u s s i o n  was h e l d  on SB 136 .  
S e n a t o r  Lowe made a  m o t i o n  t h a t  SB136 DO NOT PASS. S e n a t o r  Mehrens 
made a  s u b s t i t u t e  m o t i o n  t h a t  SB 136  DO PASS. The mot ion  f a i l e d  w i t h  
S e n a t o r s  L e e ,  Mehrens,  a n d  S m i t h  v o t i n g  " a y e "  and  S e n a t o r s  Lowe, 
B l a y l o c k ,  Goodover ,  H i m s l ,  a n d  Ne l son  v o t i n g  "nay" .  The c o m m i t t e e  
t h e n  went  b a c k  t o  t h e  o r i g i n a l  m o t i o n  made by  S e n a t o r  Lowe t h a t  SB 136  
DO NOT PASS. The m o t i o n  c a r r i e d  w i t h  S e n a t o r s  Lowe, B l a y l o c k ,  H i m s l ,  
Goodover ,  a n d  Ne l son  v o t i n g  " a y e "  a n d  S e n a t o r s  L e e ,  Mehrens,  and  
S m i t h  v o t i n g  "nay" .  

CONSIDERATION OF SB 163:  S e n a t o r  H i m s l  made a  m o t i o n  t h a t  SB 163  
DO PASS. The m o t i o n  f a i l e d  w i t h  S e n a t o r s  Lowe, H i m s l ,  Goodover and  
Ne l son  v o t i n g  " a y e "  a n d  S e n a t o r s  L e e ,  B l a y l o c k ,  Mehrens ,  and  Smi th  
v o t i n g  "nay" .  SB 163  w i l l  g o  t o  s e c o n d  r e a d i n g  w i t h o u t  recommendat ion .  

ADJOURN : 

T h e r e  b e i n g  n o  f u r t h e r  b u s i n e s s ,  t h e  m e e t i n g  was a d j o u r n e d  a t  
10 :45  a . m .  

~ o b e r t  .E.  ~ e & ,  Chairman 
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NAME: YES NO 
I I 

S e n a t o r  M a t t  H i m s l  

S e n a t o r  R o b e r t  L e e ,  Chairman 

S e n a t o r  B i l l  Lowe, V i c e  Chairman 

S e n a t o r  C h e t  B l a y l o c k  
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Secretary 
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/ 

(include enough information on mtion--put with yellow copy of 
cxnmbittee report.) 
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AMENLIMENTS T O  T t lE  LAW CREATING THE 
WORKERS' COMPENSATION JUDGE 

1 - l ~ i s  bill wou ld  p r o v i d e  fo r  an  adminlstratSye (aw judge wh ich  the Supreme 
, * > * I . , <  , , , $ , ,  
, . I  > ? ,  . ' 1 

Cour t  t ~ a s  ind icated was done in the last session by pessatje of H.B .  100. In the case 

o f  Skt-u l<rud v . Gal lat in  L a u n d r y  Co., Inc., decided on December 14, 1976, the Cour t  -- 

said, "Urlder the law as i t  now exists, the Cour t  d i r e c t l y  rev iews  the decisions o f  the 

Wurkers '  Coitr t ,  section 92-852 ( 2 ) ,  R.C .M. 1947. The Workers '  Cour t  proceedings are  

a d r ~ l i r ~ i s t r a t i v e  in na tu re  and  quasi - judic ia l ,  sections 92-852 (1) and  82A-1016, R.C.M. 

1947. The appropr ia te  scope o f  t h i s  Cour t ' s  rev iew should b e  n o  d i f fe rent  than i t  was 

under  fot-rner l aw .  . . ." 

T h i s  quotat ion i s  f rom a unanimous decision o f  the  Supreme Cour t .  

Ari admin is t ra t ive  judge's appointment should b e  based o n  h i s  o r  h e r  exper -  

t i se  i r ~  the f ie ld  of l aw  upon w h i c h  they w i l l  be r e q u i r e d  to render  quas i - jud ic id l  dc- 

cisior is.  I t  need not  be  based o n  educat ior~ and  does not  r e q u i r e  the qual i f icat ior ls o f  a 

d i h l r i c t  judge who i s  ca l led  upon to make jud ic ia l  r u l i n g s  on a mul t i tude of subject matters 

Again,  the admin is t ra t ive  judge's most important  qua i  i f icat ion i s  h i s  or h e r  

expert ise in the specif ic f i e ld  o f  law upon w h i c h  they  w i l l  be  r e q u i r e d  to render  decisions, 

and not  t h e i r  educational background.  

T h i s  b i l l  p rov ides  for  the selection of the Workers '  Compensation Judge by 

the Governor,  b y  and w i t h  the consent of the senate. T h i s  bil l w i l l  ass ign respons ib i l i t y  

for the appointment and  conf i rmat ion based on i n q u i r y  in to  the nominee's expert ise.  

T h e  bi l l  f u r the r  p rov ides  for a sa lary  based on a s imi la r  administ rat ive 

r-esponsibil i t y  , that o f  the Admin is t ra to r  of the Workers '  Compensation D iv i s ion .  

T h i s  bi l l  places the Workers '  Compensation Judge a n d  the Workers '  Conlper~sd- 

I t ion Cour t  in p r o p e r  perspect ive  - w h e r e  i t  helongs - in the  admin is t ra t ive  f i e ld  where  

i t s  quas i - j ud i c ia l  powers  w i l l  b e  exerc ised.  
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# ' 4 , ' ; , I' ' 

: A D M I N I S T E R E D  BY WORKER'S COMPENSATION D I V I S I O N  
I .  

I 

I ' 

1 

% o f  D e c i s i o n s  . 
Dec i ded A p p e a l e d  A p p e a  1 ed Year ---- Heard - - 

1971-1972 . 149 7 2 5 6.9 

A D M I N I S T E R E D  BY WORKER'S COMPENSATION COURT 

F I S C A L  NOTE (HB 1 0 0 )  

HEARINGS COSTS: I 
1 .  

. 
I 

D i v i s i o n  A d m i n i s t e r e d :  1975-1 976 1976-1 977 
, $47,333.00 851T649.03. 

I . I .  I 
' I 

C o u r t  A d m i n i s t e r e d  : +(?% $82,065.00 ' $85,646.00 

Budget A n ~ e n d n ~ e n t  : ' $22,854.00 

R e q u e s t e d  
S u p p l  emental A p p r o p r i a t i o n  : $57,828.00 

TOTAL $104,919.00 $143,474.00 
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I appear here today on behalf of the workers of Plontana, who deserve, a t  the 
very l eas t ,  a f a i r  shake a f t e r  they have been injured or  disabled as a resul t  
of an industrial accident. I appear in opposition to  Senate Bill 330, which 
would demean the en t i re  independent appeals system tha t  was se t  up two years 
ago for  the f a i r  settlement of industrial accident claims. 

Just  20 months ago, a f t e r  years of abuse and corruption of the workers' compensa- 
tion system, injured workers f ina l ly  got a break with the establishment of the 
workers' compensation court. Injured workers f ina l ly  were guaranteed the objec- 
t i v i t y ,  professional ism and dignity that  accompany every court of law when a 
court for  workers was established on an even footing with our s t a t e  d i s t r i c t  courts. 

And now, through Senate Bill 330, you would reduce the judge who has brought 
dignity and just ice to  the system of industrial  accident settlements to  an adminis- 
t r a t ive  law off icer  that  would amount to l i t t l e  more than a glor if ied hearings 
examiner. Under the proposal you're considering today, the workers' compensation 
judge would no longer be subject to the same standards and qualifications our 
d i s t r i c t  judges must meet. The workers' compensation judge would no longer come 
through a judicial nominating commission before appointment by tne governor because 
the workers' compensation judge would no longer be a member of the judicial branch 
of government. The next workers' compensation judge would be hand-picked by the 
governor, and eventually, we would find ourselves right back where we s tar ted with 
pol i t ical  abuse of the system. We know that  wouldn't happen now, with the quality 
of leadership tha t  currently prevails over the Division. B u t  we've seen deception 
and we've seen corruption too rnany times in the past to  t r u s t  the type of s t ructure 
you' re considering today. 

Four years ago, the Montana State AFL-CIO clamored f o r  an  independent appeals 
procedure for  se t t l i ng  workers' compensation claims. The time was r i g h t  fo r  an 
independent appeals procedure. Suddenly, however, w i t h  the threat  of Senate Bi 11 
330, tha t  appeals procedure i sn '  t so independent. Suddenly, the insulation tha t  
protected the court from pol i t ical  influence would be stripped away with the replace- 
ment of the current judge by an administrative off icer .  Suddenly, the insurance 
companies would have more influence with the court ,  and they aren ' t  en t i t led  t o  more 
infl  uence. 

Some of you may not know tha t  the workers' compensation law was designed and enacted 
for  the benefit of injured workers. The workers' compensation law exis t s  for  
workers ... not for  doctors or  lawyers or insurance companies. 

The position you're talking about today ... the position of workers' compensation judge 
. . .should a t t r a c t  a person o f  the highest calibre and a person w i t h  a thorough know- 

) ledge of the law because the law we're talking about i s  a very complex law. There i s  
no language in Senate Bill 330 tha t  requires the workers' compensation judge to  be a 
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lawyer, and I think injured workers are  ent i t led to more than that. Furthemlore, 
Senate Bill 330 would drop the salary o f  t h e  workers' compensation judge, and t h a t ' s  
hardly tile way,'to go about building the calibre of th is  important off ice.  

In e f fec t ,  Senate Bi l l  330 demeans and mocks the whole system t h a t  was set  up by the 
legis lature  in 1975 t o  assure  t ha t  both workers and employers are  treated f a i r l y  
during the course o f  industrial accident settlements. We view Senate Bill 330 as a 
backdoor approach t o  the demise o f  the independent appeals system by the same people 
who opposed creation of the new system in 1973. That system was a long time coming, 
and we are unwilling to l e t  go of i t ,  now t h a t  we have had a t a s t e  of just ice .  

apeiu #2, af l -c io  




