
MINUTES OF MEETING 
SENATE JUDICIARY COMMITTEE 

February 11, 1977 

The meeting of this committee was called to order by Senator 
Turnaye, Chairman, at 9 : 3 0  a,m. on the above date in Ijoom 442 
of the State Capitol Building. 

ROLL CALL: 

All members of the committee were present with Senators 
Towe and Murray arriving late from other meetings. 

WITNESSES PRESENT TO TESTIFY: 

Joseph P. Mazurek- attorney with law firm of Gough, Booth. 
Shanahan & Johnson - Helena, representing Catholic Charities 

Allen Cain - Helena attorney, representing the Montana 
Children's Home 

Russ McKenzie - Great Falls attorney, representing the 
Lutheran Social Services 

Robert Weber - attorney for SRS 
Tom Honzel - Deputy County Attorney, Lewis & Clark County 

Hutchinson - attorney, Montana Legal Services 

CONSIDERATION OF SENATE BILL 311: 

Since Senator Turnage, Chairman of this committee, had intro- 
duced this bill, he had Senator Roberts, Vice-Chairman, preside 
over this meeting at this time. 

Joseph Mazurek, an attorney with the law firm of Gough1 Booth, 
Shanahan & Johnson, who represent Catholic Charities, Inc., was 
the first proponent to testify. He read a prepared statement in 
support of this bill. (See Exhibit 1) 

The next proponent was Allen Cain, a Helena attorney who 
represents the Montana Children's Home, who said that their chief 
interest is in placing a child for adoption as soon as possible 
after birth in a home for the good of the child. He suggest an 
amendment to page 7, lines 10, 11 and 12. (See Exhibit 2) 

The next proponent was Russ McKenzie, a Great Falls attorney, 
representing the Lutheran Social Services, who said that this bill 
will eliminate the problem of waiting too long for the father to 
say if he is interested in giving the child parental care. 

The next proponent to testify was Richard Weber, an attorney 
for the department of SRS, who said that they are satisfied that 
this bill will solve many of the problems encountered by the 
agency in these matters. 

Tom Honzel, Deputy County Attorney for Lewis & Clark County, 
said that they handle most of the adoptions in this county and that 



they believe that this bill will eliminate many of the problems 
encountered due to the rights of fathers. 

There being no more proponents of S.B. 311 to testify, the 
opponents were allowed to begin their testimony. The first opponent 
was William D. Hutchison, attorney, Montana Legal Services, who 
said that he felt the question of parental rights might be challenged 
by state agencies. He said that he recognized that there are 
problems being faced by adoption agencies at the present time and 
that his main objection is to the standard set forth which imposes 
upon the courts the implementing and determining of the father's 
rights. He further said that the problem is in utilizing this to 
the best interest of the child and that he fears that the courts 
will look at who is more likely to provide parental care. He also 
said that custody is not the issue; it is whether the father wishes 
to retain his parental rights. 

Mr. Allen Cain was allowed by the Chairman to respons to the 
last comment of Mr. Hutchison and he said that he knows of only 
one instance in which the father came in and actually sought par- 
ental rights since this law became effective. He further said that 
not many fathers are interested in claiming parental rights and 
that he believes the only workable standard is to allow the courts 
to make the decision on parental rights. 

At this time, 10:15 a.m., Senator Murray arrived in committee 
from another meeting. 

Mr. Hutchinson, the opponent of S.B. 311 who had last testified, 
said that this bill is better than the current law. 

CONSIDERATION OF SENATE BILL 356: 

This bill was also sponsored by Senator Turnage, Chairman 
of this committee, so Senator Roberts, Vice-Chairman, again was 
acting Chairman. He asked Greg Morgan, representing the Montana 
Bar Association, to explain the bill. 

John Larson, a Butte attorney, testified as a proponent of 
S.B.356, saying that through this bill they hoped to obtain the 
right to pursue the legal code of ethics. However, he said that 
many states do not allow attorneys right out of law school to be 
covered by malpractice insurance. 

At this time, Senator Roberts allowed the committee to question 
the witness. It was brought out during the questioning that medical 
malpractice is 5 years after discovery and that architectural mal- 
practice is 10 years after discovery. Greg Morgan told the committee 
that the State Bar does not want to change the present ldw regarding 
minors. 

There being no further business, the committee adjourned at 
11:OO a.m.. An executive session was set for adjournment on Monday, 
February 14,1977, by the Chairman. 
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TESTIMONY OF JOSEPH P. MAZUREK 

I N  SUPPORT OF SENATE BILL 311 

Senate  B i l l  311 r e p r e s e n t s  a year-long e f f o r t  by repre-  
s e n t a t i v e s  of t h e  t h r e e  l i censed  adoption agencies  i n  t h e  
S t a t e  of  Montana and t h e  Department of S o c i a l  and Rehabi l i -  
t a t i o n  Serv ices  t o  supplement and c l a r i f y  t h e  p rov i s ions  of  
t h e  Uniform Parentage Act. The proposal  adds new procedura l  
p rov i s ions  t o  t h e  Act i n  o rde r  t o  r e s o l v e  some confusion and 
cod i fy  a f a i r  and workable process.  It a l s o  r e p r e s e n t s  an 
a t tempt  by adopt ion agencies  t o  r e s o l v e  p r a c t i c a l  problems 
which have a r i s e n  i n  t h e  course of implementation of t h e  
Uniform Parentage Act. 

The e x i s t i n g  p rov i s ions  do n o t  provide a means f o r  
t e rmina t ing  t h e  p a r e n t a l  r i g h t s  of a mother who proposes t o  
r e l e a s e  custody of  h e r  c h i l d  f o r  adopt ion without  r e s o r t i n g  
back t o  t h e  abused, neglec ted  and dependent youth p r o v i s i o n s  
of T i t l e  10. A s  a r e s u l t ,  an agency i s  requ i red  t o  go 
through two qepara te  hear ings  i n  o r d e r  t o  o b t a i n  custody of 
a c h i l d .  I t * r n u s t  f i r s t  te rminate  t h e  r i g h t s  of t h e  n a t u r a l  
f a t h e r ;  a n d ,  t h e r e a f t e r ,  r eques t  t h e  county a t t o r n e y  t o  
p e t i t i o n  t h e  c o u r t  t o  have t h e  c h i l d  dec la red  dependent and 
t e rmina te  t h e  r i g h t s  of t h e  n a t u r a l  mother. The l a t t e r  
process  r e q u i r e s  t h e  agency and t h e  c o u r t  t o  engage i n  a 
f i c t i o n  because t h e  mother g e n e r a l l y  r e l i n q u i s h s  h e r  r i g h t  
t o  t h e  c h i l d  on t h e  b a s i s  of  h e r  love  f o r  t h e  c h i l d  and h e r  
concern f o r  i t s  b e s t  i n t e r e s t s .  

The most s i g n i f i c a n t  problem wi th  t h e  e x i s t i n g  law i s  
t h a t  it does n o t  provide a mechanism f o r  t h e  c o u r t  t o  t e r -  
minate t h e  p a r e n t a l  r i g h t s  of  a n a t u r a l  f a t h e r  whose iden- 
t i t y  i s  known b u t  who cannot  be l o c a t e d ,  o r  whose i d e n t i t y  
cannot  be determined. This  b i l l  w i l l  a l low t h e  t e rmina t ion  
of  t h e  r i g h t s  o f  a n a t u r a l  f a t h e r  where it can be shown that 
he has f a i l e d  t o  provide support  t o  t h e  mother o r  o the rwise  
show i n t e r e s t  i n  t h e  c h i l d .  It  w i l l  a l s o  f r e e  county a t t o r -  
neys from involvement i n  adopt ions and a l low e a r l y  placement 
where t h e  f a t h e r  concurs i n  t h e  mother 's  dec i s ion .  The b i l l  
i s  designed t o  e s t a b l i s h  an o r d e r l y  procedure f o r  t h e  termi-  
n a t i o n  of p a r e n t a l  r i g h t s  and a t  t h e  same time guarantee  due 
process  t o  both t h e  mother and t h e  f a t h e r  of  t h e  c h i l d .  

Over t h e  p a s t  e ighteen  months, I have pe r sona l ly  handled 
seventy proceedings.  I have encountered d i f f i c u l t ,  f a c t u a l  
problems under t h e  Uniform Parentage A c t  which t h e  e x i s t i n g  
p rov i s ions  o f f e r e d  no s o l u t i o n .  I b e l i e v e  Senate  B i l l  311 
provides u s  wi th  those  s o l u t i o n s .  I n  o r d e r  t o  understand 
t h e  inter-workings of t h e  proposed b i l l ,  it may be h e l p f u l  
t o  cons ider  t h e  procedure which would be followed by an 
agency t o  o b t a i n  l e g a l  custody of a c h i l d  proposed t o  be 
r e l e a s e d  f o r  adop t ive  placement. 1 f  a mother dec ides  t o  



r e l e a s e  custody of  h e r  c h i l d ,  she  may execu te  a v o l u n t a r y  
r e l e a s e  b e f o r e  a  n o t a r y  pub l i c .  Upon f i l i n g  t h e  r e l e a s e  
with t h e  c o u r t ,  h e r  p a r e n t a l  r i g h t s  a r e  a u t o m a t i c a l l y  t e r -  
minated.  I f  bo th  t h e  mother and f a t h e r  of  t h e  c h i l d  vo l -  
u n t a r i l y  execu te  r e l e a s e s ,  t h e  c o u r t  may immediately i s s u e  
an o r d e r  t e r m i n a t i n g  t h e i r  p a r e n t a l  r i g h t s  and awarding 
custody of  t h e  c h i l d  t o  t h e  agency. I n  t h e  v a s t  m a j o r i t y  o f  
c a s e s ,  t h i s  i s  t h e  on ly  p r o v i s i o n  which w i l l  be  u t i l i z e d .  
I t  w i l l  e x p e d i t e  adop t ive  placements t o  t he  b e n e f i t  of  t h e  
c h i l d .  I f  t h e  f a t h e r  does  n o t  execu te  a v o l u n t a r y  r e l e a s e ,  
t h e  aqency t o  whom t h e  mother releases t h e  c h i l d  must f i l e  a  
p e t i t i o n  ?o r  custody.  A hea r ing  must t h e n  be conducted by 
t h e  d i s t r i c t  c o u r t  t o  t e rmina t e  t h e  f a t h e r ' s  r i g h t s  t o  t h e  
c h i l d .  I f  t h e  mother r eaches  h e r  d e c i s i o n  t o  p l a c e  e a r l y  i n  
h e r  pregnancy,  she  may f i l e  a n o t i c e  ~f i n t e n t  t o  r e l e a s e  
which w i l l  be s e rved  upon t h e  f a t h e r .  I t  w i l l  a d v i s e  him 
t h a t  he  has  been named as t h e  f a t h e r ,  t h a t  he  has r i g h t  t o  
f i l e  a  n o t i c e  o f  i n t e n t  t o  c l a im  p a t e r n i t y  b e f o r e  t h e  b i r t h  
o f  t h e  c h i l d ,  and t h a t  h i s  f a i l u r e  t o  do so w i l l  r e s u l t  i n  a 
waiver  of  h i s  r i g h t  t o  n o t i c e  o f  t h e  h e a r i n g  and t e r m i n a t i o n  
of  h i s  p a r e n t a l  r i g h t s .  Th i s  n o t i c e  i s  g iven  b e f o r e  t h e  
c h i l d  i s  born,  and e n a b l e s  t h e  f a t h e r  t o  p r o t e c t  h i s  i n t e r e s t  
i n  t h e  c h i l d i  

I f  t h e  mother d i d  n o t  f i l e  a n o t i c e  o f  i n t e n t  t o  re- 
l e a s e  d u r i n g  h e r  pregnancy,  t h e  c o u r t  must a s k  h e r  t o  iden-  
t i f y  t h e  f a t h e r .  The person i d e n t i f i e d  i s  then  g iven  n o t i c e  
of  t h e  hea r ing .  I f  no person i s  i d e n t i f i e d ,  t h e  c o u r t  may 
r e q u i r e  p u b l i c a t i o n  i n  a newspaper i f  it b e l i e v e s  t h a t  would 
l e a d  t o  t h e  f a t h e r ' s  i d e n t i f i c a t i o n .  The name o f  t h e  mother 
may be inc luded  o n l y  w i t h  h e r  consen t .  The mothe r ' s  r i g h t  
t o  p r i v a c y  has  been r e t a i n e d  i n  t h e  proposed l e g i s l a t i o n ,  
and she  cannot  be  compelled t o  t e s t i f y  t o  o r  d i v u l g e  t h e  
i d e n t i t y  o f  t h e  f a t h e r .  

Once t h e  c o u r t  h a s  i d e n t i f i e d  t h e  f a t h e r ,  it may t h e n  
proceed t o  t e r m i n a t e  h i s  p a r e n t a l  r i g h t s .  I f  may do s o  o n l y  
i f  t h e  person i d e n t i f i e d  .as t h e  f a t h e r  acknowledged p a t e r n i t y  
b u t  den ied  h i s  i n t e r e s t  i n  t h e  c h i l d ,  f i l e d  a d e n i a l  o f  
p a t e r n i t y ,  was s e rved  wi th  n o t i c e  of i n t e n t  t o  r e l e a s e  b u t  
f a i l e d  t o  f i l e  a n o t i c e  o f  i n t e n t  t o  claim p a t e r n i t y ,  o r  was 
g iven  p rope r  n o t i c e  o f  t h e  h e a r i n g  b u t  f a i l e d  t o  appear .  I f  
any of  t h o s e  c o n d i t i o n s  i s  m e t ,  t h e  f a t h e r ' s  r i g h t s  are 
t e rmina t ed  and cus tody  i s  awarded t o  t h e  adop t ion  agency. 

S e c t i o n  61-333(2) prov ides  a s o l u t i o n  t o  who c r i t i c a l  
problems f aced  by adop t ion  agenc ies .  It w i l l  a l l ow  t h e  
c o u r t  t o  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  o f  a p u t a t i v e  f a t h e r  
whose i d e n t i t y  i s  unknown i f  he  has  n o t  made p r o v i s i o n  f o r  
t h e  c h i l d ' s  c a r e  no r  provided suppor t  f o r  t h e  mother d u r i n g  
h e r  pregnancy. I t  w i l l  a l s o  enab le  t h e  c o u r t  t o  t e r m i n a t e  
t h e  r i g h t s  of a p u t a t i v e  f a t h e r  whose i d e n t i t y  i s  known but 
b u t  whose whereabouts are unknown i f  t h a t  person h a s  n o t  
p rov ided  suppor t  f o r  t h e  mother,  has n o t  shown any i n t e r e s t  



i n  t h e  c h i l d  and has  n o t  made p r o v i s i o n  f o r  t h e  c h i l d ' s  c a r e  
f o r  a t  l e a s t  n i n e t y  days  preced ing  t h e  hea r ing .  I n  any 
e v e n t ,  t h e  c o u r t  may t e r m i n a t e  t h e  r i g h t s  of  a p u t a t i v e  

X J ~ J ~  
< 

f a t h e r  o n l y  i f  t h e  ev idence  shows t h a t  a r ea sonab le  e f f o r t  ) 
has  been made t o  i d e n t i f y  and l o c a t e  t h e  f a t h e r .  

S e c t i o n  7 of t h e  Act g i v e s  a l i c e n s e d  adop t ion  agency 
s t a n d i n g  v i s - a - v i s  t h e  n a t u r a l  f a t h e r  i n  t h e  e v e n t  t h e  
n a t u r a l  f a t h e r  appea r s  t o  claim cus tody  o f  t h e  c h i l d .  The 
adop t ion  agency s t a n d s  i n  the shoes  of  t h e  mother r e p r e -  
s e n t i n g  h e r  i n t e r e s t  i n  having t h e  c h i l d  p laced  f o r  adop- 
t i o n .  I f  t h e  f a t h e r  appea r s  and c l a ims  cus tody ,  t h e  c o u r t  
n u s t  determine whether t h e  b e s t  i n t e r e s t s  of  t h e  c h i l d  w i l l  
be se rved  by g r a n t i n g  cus tody  t o  him o r  t o  t h e  agency. 

A s  I s t a t e d  p r e v i o u s l y ,  t h i s  b i l l  r e p r e s e n t s  a cooper-  
a t i v e  e f f o r t  on t h e  p a r t  of a l l  o f  t h e  adopt ion  a g e n c i e s  t o  
r e s o l v e  p r a c t i c a l ,  p rocedurea l  problems encountered d u r i n g  
t h e  p a s t  e i g h t e e n  months of  working w i t h  t h e  Uniform P a r e n t a g e  
A c t .  W e  r e cogn ize  and r e s p e c t  t h e  r i g h t s  o f  bo th  p a r e n t s  t o  
due p r o c e s s  of  law. The b i l l  g u a r a n t e e s  n o t i c e  of  a l l  
p roceedings  and an  o p p o r t u n i t y  t o  be  heard.  A t  t h e  same 
t i m e ,  it e s t a b l i s h s  an o r d e r l y  procedure  f o r  t h e  t e r m i n a t i o n  
o f  p a r e n t a l  r i g h t s  w i thou t  involvement o f  t h e  county a t t o r n e y  
and w i t h o u t  t h e  n e c e s s i t y  of  accus ing  t h e  mother of  abuse ,  
n e g l e c t  o r  abandonment o f  t h e  c h i l d .  The b i l l  w i l l  g i v e  t h e  
a g e n c i e s  a r ea sonab le  means t o  d e a l  w i t h  t h e  d i f f i c u l t  
problem o f  t h e  unknown or  u n l o c a t a b l e  f a t h e r ,  and w i l l  
i n s u r e  t h e  e a r l y  adop t ive  placement o f  newborn c h i l d r e n .  On 
beha l f  of C a t h o l i c  C h a r i t i e s  of Montana, Inc . ,  and t h e  o t h e r  
l i c e n s e d  adop t ion  agenc ie s ,  I r e s p e c t f u l l y  u rge  your passage  
o f  t h i s  b i l l .  






