
MINUTES OF THE MEETING 
NATURAL RESOURCES 

MONTANA STATE SENATE 

February  1 0 ,  1977 

The f o u r t e e n t h  mee t ing  o f  t h e  N a t u r a l  Resources  Committee was 
c a l l e d  t o  o r d e r  by S e n a t o r  Elmer F lynn ,  Chairman, a t  9:30 a.  m.  on 
t h e  above d a t e  i n  Room 405 o f  t h e  S t a t e  C a p i t o l  B u i l d i n g .  

ROLL CALL: Upon r o l l  c a l l  a l l  members w e r e  p r e s e n t .  --- 

M r .  L a r r y  Weinberg, S t a f f  A t t o r n e y  of t h e  L e g i s l a t i v e  C o u n c i l ,  
and T a l a  S k a r i  of t h e  Environmenta l  Q u a l i t y  C o u n c i l ,  were a l s o  p r e s e n t .  

CONSIDERATION OF SB 302: An A c t  t o  amend t h e  Montana Env i ronmenta l  -- 
P o l i c y  Act  t o  s p e c i f y  t h a t  t h e  a c t  d o e s  n o t  expand t h e  s u b s t a n t i v e  
decis ion-making a u t h o r i t y  of s t a t e  a g e n c i e s ;  d e l e t i n g  t h e  r e q u i r e m e n t  
t h a t  an  e n v i r o n m e n t a l  impac t  s t a t e m e n t  b e  p r e p a r e d  on r u l e s  and 
l e g i s l a t i o n ;  a u t h o r i z i n g  t h e  e n v i r o n m e n t a l  q u a l i t y  c o u n c i l  t o  r ev iew 
l e g i s l a t i o n  and a d v i s e  t h e  l e g i s l a t u r e  o f  p o t e n t i a l  e n v i r o n m e n t a l  
i m p a c t s ;  r e q u i r i n g  s t a t e  a g e n c i e s  t o  h o l d  a p u b l i c  h e a r i n g  on a  proposed 
r u l e  u n d e r  t h e  Montana A d m i n i s t r a t i v e  P r o c e d u r e  A c t  when i t  h a s  been 
de te rmined  t h a t  t h e  proposed r u l e  would c o n s t i t u t e  a  ma jo r  s t a t e  a c t i o n  
hav ing  a s i g n i f i c a n t  impac t  on t h e  human envi ronment .  

The p r o p o n e n t s  o f  SB 302 w e r e  h e a r d  on February  1, and a t  t h i s  
t i m e  t h e  opponen t s  t o  S e n a t e  B i l l  N o .  302 w i l l  b e  h e a r d .  

M r .  S t e v e n  P e r l m u t t e r ,  A t t o r n e y  f o r  t h e  Environmenta l  Q u a l i t y  
C o u n c i l ,  spoke  as a n  opponent .  H e  s a l d  t h e  Env i ronmenta l  Q u a l i t y  
C o u n c i l  a g r e e s  t h a t  t h e r e  a r e  s e r i o u s  problems t h a t  need t o  be 
addressed. T h e r e  are w a y s  t o  a d d r e s s  t h e s e  problems t h a t  would n o t  
be q u i t e  a s  damaging a s  i n  S e n a t e  B i l l  302. I f  S e n a t e  B i l l  302 i s  
a d o p t e d  i t  would restr ic t  t h e  scope  o f  a n  impac t  s t a t e m e n t .  A l s o ,  
i f  S e n a t e  B i l l  302 is  p a s s e d  t h e  Department  o f  N a t u r a l  Resources  
would have  no o b l i g a t i o n  t o  d i s c u s s  w a t e r  q u a l i t y  a t  a l l .  The p o i n t  
i s ,  by f r a g m e n t i n g  t h e  rev iew you have d u p l i c a t e d .  One o f  t h e  e f f e c t s  
o f  S e n a t e  B i l l  3 0 2  would be t o  g o  back t o  t h e  k i n d  of  f r a g m e n t a t i o n  
you had b e f o r e .  H e  s a i d  t h a t  t h e  e f f e c t s  Qn min ing ,  and t h e  e f f e c t s  
on w a t e r  r e s o u r c e s  a r e  n o t  i n c l u d e d  i n  t h e  b i l l  and s h o u l d  b e .  H e  
added t h a t  w e  s h o u l d  t r y  t o  p r o t e c t  t h e  env i ronment  t o  t h e  f u l l e s t  
e x t e n t  p o s s i b l e .  S e n a t e  B i l l  302 s a y s ,  p r o t e c t  t h e  env i ronment  w i t h  
a s  l i t t l e  a s  you c a n  g e t  away w i t h .  A t  t h i s  t i m e ,  M r .  P e r l m u t t e r  
e x p l a i n e d  p o r t i o n s  o f  t h e  b i l l .  (See  At tachments  #1 & #2 . )  

S e n a t o r  Tom Hager,  r e p r e s e n t i n g  D i s t r i c t  30 ,  and Chairman o f  
t h e  Environmenta l  Q u a l i t y  C o u n c i l ,  s t a t e d  t h a t  t h e r e  a r e  two p o i n t s  
of view on how t o  implement t h e  Montana Environmenta l  P o l i c y  Ac t .  



S e n a t e  B i l l  3 0 2  i s  one and S e n a t e  B i l l  388 i s  t h e  o t h e r .  One p o i n t  
t h a t  c o n c e r n s  m e  i n  S e n a t e  B i l l  302 i s  where it l i m i t s  t h e  a u t h o r i t y  
of  t h e  Environmenta l  Impact  S t a t e m e n t .  

S e n a t o r  Rosk ie ,  Sponsor  o f  S e n a t e  B i l l  302, c l o s e d  t h e  h e a r i n g  
a t  t h i s  time, by s a y i n g  t h a t  h e  t h i n k s  SB 302 w i l l  h e l p  make t h e  
Montana Env i ronmenta l  P o l i c y  A c t  a l i t t l e  more d e f i n i t i v e .  

CONSIDERATION OF SB 388: An A c t  t o  amend t h e  Montana Environmenta l  
P o l i c y  Ac t ,  c l a r i f y i n g  s t a t e  agency d u t i e s  i n  e n v i r o n m e n t a l  dec i s ionmaking ;  
and p r o v i d i n g  f o r  j u d i c i a l  review.  

A t  t h i s  t i m e ,  t h e  p r o p o n e n t s  o f  SB 388 were h e a r d .  

S e n a t o r  Tom Hayer,  r e p r e s e n t i n g  Dis t r i c t  30 and Sponsor of 
S e n a t e  B i l l  388, spoke a s  a  p roponen t  a t  t h i s  t i m e .  H e  s a i d  SB 388 
t a k e s  t h i s  second p o i n t  o f  v iew o f  how MEPA s h o u l d  b e  implemented. 
I t  is a problem t h a t  t h e  Counc i l  h a s  s t r u g g l e d  w i t h  f o r  a t  l e a s t  
two and one-ha l f  y e a r s .  I t  t a k e s  a  b r o a d e r  approach  t o  t h e  problem. 

M r .  S t e v e n  P e r l m u t t e r ,  A t t o r n e y  f o r  t h e  Env i ronmenta l  Q u a l i t y  
C o u n c i l ,  s t a t e d  t h a t  t h e  Environmenta l  Q u a l i t y  Counc i l  r e q u e s t e d  t h a t  
t h i s  b i l l  b e  i n t r o d u c e d .  The i n t e n t  o f  t h e  b i l l  was t o  a d d r e s s  t h e  
problems t h a t  w e  have  been  t a l k i n g  a b o u t .  I t  i s  a n  a t t e m p t  t o  
d e a l i n g  w i t h  t h o s e  s p e c i f i c  problems i n  a  s p e c i f i c  way. H e  b r i e f l y  
e x p l a i n e d  v a r i o u s  s e c t i o n s  o f  t h e  b i l l .  (See  At tachments  #3  & # 4 . )  

The opponen t s  o f  SB 388 w e r e  h e a r d  a t  t h i s  t i m e .  

M r .  Sony Hanson, r e p r e s e n t i n g  t h e  Montana T e c h n i c a l  Counc i l  and 
t h e  Montana A s s o c i a t i o n  o f  P l a n n e r s ,  s t a t e d  t h a t  t h e y  view t h i s  a s  
a d d i n g  s u b s t a n t i a l  paperwork and a d d i n g  t h e  a d d i t i o n a l  c o s t  i n v o l v e d  
i n  it. 

M r .  S t e v e  W i l l i a m s ,  r e p r e s e n t i n g  t h e  Anaconda Company, s a i d  t h e y  
f e e l  t h i s  w i l l  change t h e  Env i ronmenta l  P o l i c y  A c t .  T h i s  b i l l  imposes 
new mandatory r e q u i r e m e n t s  on  each  agency.  A l s o ,  i t  would mean 
c o n s i d e r a b l e  d e l a y  o n  a  p a r t y  t r y i n g  t o  d o  b u s i n e s s  i n  t h e  S t a t e  o f  
Montana. T h i s  b i l l  p u t s  cumbersome and unworkable r e q u i r e m e n t s  on  a n  
i n d i v i d u a l .  

M r .  John ROSS, A t t o r n e y  f o r  t h e  Montana Power Company, s a i d  t h i s  
b i l l  would g r e a t l y  i n c r e a s e  t h e  number o f  government  employees and 
make MEPA a  d e c i s i o n  making p r o c e s s .  

M r .  S t e v e  Brown, Chief  Counsel  f o r  t h e  Department  of  H e a l t h ,  
and r e p r e s e n t i n g  t h e  E x e c u t i v e  Branch o f  t h e  Governor ' s  O f f i c e ,  
s a i d  t h e y  n e i t h e r  s u p p o r t  n o r  oppose t h i s  b i l l .  MEPA s h o u l d  mean 
something b u t  t h e  q u e s t i o n  i s ,  what  d o  you a s  L e g i s l a t o r s  w a n t  i t  t o  
mean. The L e g i s l a t u r e  d i d  n o t  i n t e n d  it t o  b e  s u b s t a n t i v e .  I am 



p l e a d i n g  w i t h  you t o  p a s s  one  o f  t h e s e  two b i l l s .  I f  you d o n ' t  w e  
w i l l  n o t  know when w e  have p r o p e r l y  o r  i m p r o p e r l y  c o n s i d e r e d  somethi-ng. 
'The b a s i c  q u e s t i o n  t h a t  SB 302 and SB 388 ask  i s ,  who s h o u l d  se t  t h e  
policies. S B  302 s a y s  t h e  l e g i s l a t o r s  set  t h e  pol icy  when t h e y  p a s s  
a  s p e c i f i c  law. SB 388 t a k e s  t h e  o t h e r  approach .  I t  s a y s  i t  i s  up t o  
t h e  E x e c u t i v e  Branch t o  d e t e r m i n e  a s  t o  what s h o u l d  b e  t h e  p o l i c y .  
T h a t ' s  the fundamenta l  d i f f e r e n c e  i n  t h e  two b i l l s .  W e  a r e  c a u g h t  
i n  t h i s  v i s e  o f  p r y i n g  and t r y i n g  t o  r e g u l a t e  t h e  l i v e s  of i n d i v i d u a l s .  

M r .  S t e v e n  P e r l m u t t e r  s t a t e d  t h a t  t h e  major  impac t  o f  SB 388 
would b e  t o  encourage  c o o r d i n a t i o n  and p r o b l e m a t i c  c o n t r o l  o f  
a c t i v i t i e s .  

I n  summary, S e n a t o r  Hager s a i d ,  t h e  i n t e n t  o f  t h e  b i l l  c e r t a i n l y  
i s  n o t  t o  i n c r e a s e  paperwork. The C o u n c i l  d i d  n o t  e n d o r s e  e i t h e r  one 
o f  t h e s e  two b i l l s .  The problem i s  t h e  L e g i s l a t u r e  v e r s u s  t h e  E x e c u t i v e  
Powers.  I t h i n k  you s h o u l d  p a s s  one of  t h e s e  two b i l l s .  The 
Environmenta l  P o l i c y  Act  needs  d i r e c t i o n .  

S e n a t o r  F lynn  a s k e d ,  p e r t a i n i n g  t o  Page 11 where it s t a t e s  
" c o n t i n u e d  rev iew"  - w o u l d n ' t  t h a t  b e  k i n d  o f  a n  ongoing p r o c e d u r e .  
I don '  t see where t h a t  is  mean ingfu l .  

M r .  P e r l m u t t e r  s a i d ,  t h e  purpose  i s  i n f o r m a t i o n a l  and would g i v e  
t h e  agency d a t a  f o r  w r i t i n g  f u t u r e  impac t  s t a t e m e n t s .  

S e n a t o r  F l y n n  s a i d ,  was t h e r e  e v e r  a  f i s c a l  n o t e  r e q u e s t e d  f o r  
t h i s  b i l l .  

S e n a t o r  Hager answered,  no. 

M r .  P e r l m u t t e r  s a i d ,  t h e r e  would b e  no a d d i t i o n a l  c o s t  - j u s t  
w r i t i n g  down r e p o r t s .  There  would b e  q u i t e  a  b i t  of v a r i a t i o n  from 
agency t o  agency.  

S e n a t o r  Flynn a s k e d ,  what  i s  t h e  p r o c e d u r e  when a  d e p a r t m e n t  needs 
e x p e r t i s e .  

M r .  P e r l m u t t e r  answered,  t h e  l e a d  agency would c o n s u l t  w i t h  o t h e r  
a g e n c i e s  t h a t  have t h e  r e q u i r e d  e x p e r t i s e .  

M r .  Brown added,  t h a t  i t  would g o  beyond t h a t  though.  W e  have  
t o  g o  o u t s i d e  t h e  d e p a r t m e n t  i n  many c a s e s .  

DISPOSITION OF SB 388: Motion was made by S e n a t o r  G a l t  and 
seconded by S e n a t o r  Dover t h a t  S e n a t e  B i l l  No. 388 DO NOT PASS. 
A f t e r  r o l l  c a l l  v o t e  mot ion  c a r r i e d  unanimously.  

DISPOSITION O F  SB 302: Motion was t h e n  made by S e n a t o r  Dover 
and seconded by S e n a t o r  ~ x n l e ~  t h a t  S B  302 DO PASS. 



S e n a t o r  J e r g e s o n  t hen  asked  i f  t h e  Committee migh t  w i thho ld  a c t i o n  
on S e n a t e  B i l l  302 u n t i l  Sa tu rday  a s  he  had some amendments t h a t  he  
would l i k e  t o  submit .  

S e n a t o r  Roskie  s a i d  t h a t  was a g r e e a b l e  t o  him. 

A f t e r  b r i e f  d i s c u s s i o n ,  it was dec ided  t o  w i thho ld  a c t i o n  on 
Sena t e  B i l l  302 u n t i l  Sa tu rday .  

ADJOURNMENT: There b e i n g  no f u r t h e r  b u s i n e s s ,  t h e  meet ing was 
ad journed  a t  1 1 : O O  a. m .  

SENAVOR ELMER NYNN, 
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MATURAL BE;SClQBCl%3 .................................................................................. We, your committee on .,... ................................................................ 

... having had under mnsideration .................................. s@miff ............................................................... Bil l  NO. 2.8.B ...... 
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STATE PUB. CO. 
Helena. Mont. 
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NAME YE5 NO 
I 1 

Ylynn, E l m e r ,  Cii3irman 
/ 

Devine,  John I d,,, I 
Roskic, George, Vice-chairman C / ,  

G a l t ,  J a c k  
1 I 

I / 1 

Dover, Harold  
/' 

J c r g e s o n ,  Greg 
/ 

Manley, John 

B e v e r l y  B r a u t  
Secretary 

C/ i 

/' 

Smith ,  E d  

Elmer F lynn  
Chairman 

I/ 

lubtion: Motion was made by S e n a t o r  G a l t  and seconded by 

S e n a t o r  Dover t h a t  S e n a t e  B i l l  No. 3 8 8  Do Not Pass. 

A 1 1  members v o t i n g  f o r  t h e  rnotion t h e  mot ion  c a r r i e d .  

(include enough infomation an mation-put w i t h  y e l l w  oqry of 
camittee report.) 
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To: The Senate Na tu ra l  Resources Committee 

From: Steven J. Per lmut te r ,  S t a f f  At torney,  Environmental Q u a l i t y  Counci l  

SENAIE BILL 302: AN ACT TO AMEND THE MONTANA ENVIRONMENTAL POLICY ACT 

To Be Heard I n  Committee: February 1, 1977 

SUMMARY : 

Requested by t h e  A d m i n i s t r a t i v e  Code Conlmi t t e e ,  t h i s  b i l l  would 
r e s t r i c t  t h e  scope o f  environnlental impact statements and l i r t r i t  agzricy 
d e c i s i o n  making a u t h o r i t y  under MEPA. The b i l l  would a l s o  e l  im ina tc  
t h e  requirement t h a t  EISs be w r i t t e n  on r u l e  niaking o r  l e y i s l a t - i o ~ l ,  
a r ~ d  would a u t l ~ o r i z e  agencies t o  adopt procedural  r u l e s  f o r  t h e  pr-c- 
p a r a t i o n  and d i s t r i b u t i o n  o f  impact statements. 

These amendments would e l i m i n a t e  the  requi rement  t h a t  agencies 
prepare impact statements on l e g i s l a t i o n  and r u l e  making. These 
anlendnlerlts w i l l  be discussed more f u l l y  below i n  connect ion w i t h  t h e  
amendments proposed on p. 5 o f  t he  b i l l .  

p.  2, l i n e s  -- 21-23; 4. 3, l i n e s  1-3 

The amendments would l i m i t  t h e  scope of an impact statement t o  
t h e  d i scuss ion  of f a c t o r s  mentioned i n  t h e  "express p r o v i s i o n s  o f  t h e  
s t a t u t e  admin is te red by t h e  agency." Thus, i n  an EIS rev iew ing  a water 
use permi t ,  f o r  exarnple, t h e  Department of Na tu ra l  Resources would n o t  
have t o  mention adverse impacts on water q u a l i t y  which m igh t  be caused 
by t h e  proposal .  O r  i n  t h e  case o f  a program i n i t i a t e d  and developed 
by an agency, t h e  agency would n o t  have t o  cons ider  impacts ou ts ide  o f  
i t s  t r a d i t i o n a l  expe r t i se .  These p r o v i s i o n s  seem t o  c o n f l i c t  w i t h  the  
requi rements t h a t  agencies "coord ina te  - s t a t e  p lans,  f u n c t i o n s ,  piqogranls, 
and resources" (69-6503(a)), and t h a t  they  " u t i l i z e  a systemat ic ,  
i n t e r d i s c i  p l  i n a r y  approach" (69-6504 (b) (1 ) )  . 
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SENHTE B I L L  302 

Testii~rony' of Steven J .  Perlniutter; 
Sta f f  Attorney, Er~vironmental Qua1 i  ty  Counci 1 

BACKGROUND ---- 

The primary function of the  Montana Environmental Policy Act (MZPA)  

i s  t o  in tegra te  and coordinate the  niyriad of s t a t e  po l ic ies  and progranls 

klhich a f f e c t  the  qua l i t y  of the  environment. There a r e  no fewer than 

t h i  r ty-four  sec t ions ,  bureaus, and divis ions  sca t te red  airlong a dozer1 

departtrlents of s t d t e  government w i  tll r e spons ib i l i t i e s  f o r  pol icy forinula- 

t i o n ,  progrdrll irnplen~entation, o r  perrni t granting and regulation i t i  eri- 

vironrnentdlly s i gn i f i c an t  f i e l d s .  These agencies have varying decjtees 

of rcsponsi bi 1 i t y ,  and t h e i r  ac t ions  a r e  subject  t o  varying degrces of 

coordination.  Ac t iv i t i e s  of s t a t e  agencies range from mdnage~!:erlt of 

cropland spraying proyranis, t o  review o f  subdivisions,  t o  the grant i n g  

o f  o i l  and gas  ledses on s t a te  l a n d s .  Some agencies, such a s  t i12  s u b -  

d ivis ion bureau in ttie depart~uent of heal th ,  or' the  reclanlation d i v i s i o ~ i  

in the  department of s t a t e  lands,  a re  engaged prirrlarily in perrni t gr.ant,ifig, 

responding t o  requests from the pr ivate  sec tor  (although i t  may be a)-- 

yued t h a t  even these  agencies could take a more fore-s ighted,  planning 

approach t o  t h e i r  r e s p o n s i b i l i t i e s ) .  Other agencies,  sucli a s  ttie dcpdt*t- 

ment of s t a t e  lands,  have niajor pol icy r e spons ib i l i t i e s  in  nrandging the 

s t a t e ' s  resources. S t i l l  other agencies, such a s  the water resources 
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February 4 ,  1977 

To: The Senate Natural  Resources Committee 

From: Steven J. Perlmutter, S t a f f  At torney 

Re: SENATE BILL 388: AN ACT TO AMEND THE MONTANA ENVIRONMENTAL 
POL I C Y  ACT 

To be Heard i n  Comrni t tee :  

SUMMARY : 

Requested by the Environmental Qual i t y  Counci 1 , t h i s  b i l l  would 
c l a r i f y  agency dec is ion making responsi b i  1 i ty under MEPA, re -  
q u i r e  statements o f  j u s t i f i c a t i o n  f o r  environmental ly harmful 
act ions,  provide f o r  j u d i c i a l  review o f  agency act ions on MEPA 
grounds, c a l l  f o r  inter-agency programmatic impact statements, 
and author ize the Environmental Qual i ty Counci 1 t o  review 
environmental r u l es  adopted by s ta te  agencies. 
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SENATE BILL 388 

Testimony o f  Steven J .  Perlmutter  
S t a f f  Attorney, Environmental Qua1 i t y  Council 

NOTE 

Much o f  the test imony submitted t o  t h i s  committee regarding 
Senate B i  11 302 app l ies  t o  Senate B i  11 388 as we1 1. This 
packet inc ludes some add i t i ona l  mate r ia l  which r e l a t e s  
s p e c i f i c a l l y  t o  prov is ions i n  Senate B i l l  388. 
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