
MINUTES OF MEETING 
SENATE JUDICIARY COMMITTEE 

J a n u a r y  2 5 ,  1977 

The mee t ing  o f  t h i s  committee was c a l l e d  t o  o r d e r  by S e n a t o r  
Turnage ,  Chairman, a t  9:30 a.m. on t h e  above d a t e  i n  Room 4 1 5  
o f  t h e  S t a t e  C a p i t o l  B u i l d i n g .  

ROLL CALL: 

A l l  members w e r e  p r e s e n t  f o r  t h i s  mee t ing .  

WITiJESSES PRESENT TO TESTIFY: 

S e n a t o r  Goodover - D i s t r i c t  22 
S e n a t o r  T h i e s s e n  - Dis t r i c t  27 
Sharon Finney - G r e a t  F a l l s  
G e r a l d  Neely - Montana Medica l  A s s o c i a t i o n  
Chad Smith - Montana EIospi ta l  A s s o c i a t i o n  
Mike F o l e y  - Helena 
S e n a t o r  Dover - D i s t r i c t  24 
D r .  McCarthy D e M e r e  - Memphis, Tenn. 
John Frank ino  - Illontana C a t h o l i c  Confe rence  

CONSIDERATION OF SENATE BILL 75: 

A t  t h i s  t i m e ,  S e n a t o r  Turnage ,  Chairman, a l lowed  t h e  
p r o p o n e n t s  o f  t h e  b i l l  4 0  m i n u t e s  and t h e  opponen t s  t h e  l a s t  
4 0  m i n u t e s  o f  t h e  mee t ing .  

SenatorsGoodover a n d T h i e s s e n  a r e  co -sponsors  o f  S.B. 7 5 .  
S e n a t o r  T h i e s s e n  s a i d  t h a t  t h i s  b i l l  came a b o u t  b e c a u s e  h e  wanted 
it f o r  h i m s e l f .  H e  t h e n  t o l d  t h e  commit tee  t h a t  t h e  s t a t e  of 
C a l i f o r n i a  now has  a  l i v i n g  w i l l  s t a t u t e .  However, he  a l s o  s a i d  
t h a t  h e  i s  n o t  i n  f a v o r  o f  mercy k i l l i n g s  o r  e u t h a n a s i a .  H e  t h e n  
s a i d  t h a t  a  few l a w y e r s  b e l i e v e  t h i s  b i l l  may b e  u n c o n s t i t u t i o n a l ,  
and t h a t  t h e  key words i n  t h e  b i l l  a r e  " n a t u r a l  s u r v i v a l . " .  

S e n a t o r  Goodover t h e n  e x p l a i n e d  t h a t  t h e y  had amendments t o  
p ropose  t o  S.B. 75,  and he  went o v e r  them s e c t i o n  by s e c t i o n .  He 
gave  a copy o f  t h e  proposed amendments t o  t h e  commit tee .  (See  
E x h i b i t  1) 

Sharon Finney o f  G r e a t  F a l l s ,  a  p roponen t  o f  S e n a t e  B i l l  7 5 ,  
, a p p e a r i n g  f o r  h e r s e l f  a s  a p r i v a t e  c i t i z e n , s a i d  s h e  f e l t  v e r y  
s t r o n g l y  a b o u t  t h i s  b i l l  a s  s h e  had s e e n  t h r e e  of her  f a m i l y  s u f f e r  
n e e d l e s s l y  w h i l e  d y i n g .  (See  E x h i b i t  2 )  

Gera ld  Neely,  r e p r e s e n t i n g  t h e  Montana Medical  Association, 
s a i d  t h a t  t h e y  were n e i t h e r  f o r  n o r  a g a i n s t  S e n a t e  B i l l  75. However, 
t h e y  d o  f e e l  t h a t  t h e  b i l l  needs  amending. 

Chad Smith,  r e p r e s e n t i n g  t h e  Montana H o s p i t a l  A s s o c i a t i o n ,  
s a i d  t h a t  t h e y  w e r e  n e i t h e r  f o r  n o r  a g a i n s t  S.B. 75 ,  but t h a t  t h e y  
f e l t  it needed c l a r i f i c a t i o n  i n  t h e  p r o v i s i o n s  on  Liability. 



Senator Thiessen then addressed the committee again 
stating that the living will is specifically against suicide or 
mercy killings. He read a statement from an R-I J .  who was 
definitely for this bill because of situations she had witnessed 
as a nurse in hospitals. 

Senator Goodover left supporting material with the 
committee. (See Exhibit 3) 

At this time the opponents to Senate B i l l  75 were heard by 
the committee. 

Mike Foley, Helena, was the first opponent to speak, saylng 
that he is getting up in years now and that 25  years ago some 
of the medical profession told him that he n2d only a short time 
to live, and that he still is alive and happy. He said he fears 
this bill is a monster and soon doctors will be able to kill 
the elderly. Further, he said that he wili go when "the good Lord 
calls me", but he does not trust or want others to say when he is 
going to die. 

Senator Harold Dover of Lewistown then spoke against S.B. 75, 
telling the committee that this bill must not be taken lightly, 
and that doctors and others do not feel we need this legislation. 
He further said that doctors now talk to the family or the patiznt 
and solve these problems of a dignified or natural death. Senator 
Dover said he believes the bill is too ambiguous in that it leaves 
the way open to later on allow people to get help to determine 
when some are going to die. He presented a statement to the 
committee against S.B. 75. (See Exhibit 4) He also gave the 
committee a copy of a letter he had rece-ved from a constituent 
against S.B. 75. (See Exhibit 5) 

At this time, Senator Dover introuuced Dr. IdcCarthy DeMere of 
Meinphis Tennessee, and passed to the committee members a leaflet 
about Dr. DeMere. (See Exhibit 6) Dr. DeMere further introduced 
himself to the committee stating that h? is presently a plastic 
surgeon in Memphis and that he has been also a licensed attorney 
for the past 16 years. He testified against Senate Bill 75 saving 
that the living will, the right-to-die, and death with dignit\, are 
all the same thing, and that nobody from the Right-to-Die Society 
will deny this. He said that Senate Bill 75 was hiding behind a 
severability clause. He further told the committee that, from 
a medical stanpoint, there is no need for a hill of this type, 
and that there is no place in the Bible which says there is a 
"right-to-die". Dr. DeMere said that if Montana would adopt Senate 
Bill 75 it would be a "nightmare", and that what it is doing 1s 
breaking up the family. He gave the committee copies of "14y Final 
Wishes" and "That Others May Know", pamphlets which give peopJe hope, 
and stated that now we must go back to trust and integrity also. 

John Franki-no, Director of the Montana Catholic Conference, 
said they have carefully reviewed Senate Bill 75 and that thei.r 
study paper had been presented earlier- That paper ob:,e:-:ts to 
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Senate Bill 75 because it could lead to euthanasia. He 5di.d 

chat S.B. 75 was not desirable or necessary. 

Mrs. Joan Zormin of Lewistown was present for the meeting 
but did not testify. However, she presented the committ2c w:th 
the attached statement. (See Exhibit 7) In her state men^ >he 
said that she believed a bill such as S.B. 75 will open the daor 
to direct euthanasia or mercy killing. 

Chairman Turnage then thanked those attending the hearing 
and allowed the committee members to ask questions of Dr. DeMere 
who was leaving shortly to return to Memphis. 

Dr. DeMere told the committee that the American Bar Associ- 
ation had made a "Definition of Death" which goes beyond the 
definition now used in Montana which is presently only "heartbeat 
and respiration". He said that their definition contains only 
27 words and makes it very clear when death actually occurs. 
He presented the committee with a pamphlet on the current defin- 
ition of "Death" as approved by the House of Delegates of the 
American Bar Association on February 24, 1975. 

There being no further time for discussion, the committee 
adjourned at 11:35 a.m. to reconvene at 9 : 3 0  a.m. on Wednesday, 
January 26, 1977, in Room 442, the Judiciary committeeroom. 

SENATOR JEAN A. TURNAGE, Cha 
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Publ ic  Hearing of  t h e  Subcoxmittee on E e a l t h  Caze 

The Assembly, S t a t e  ~f  Xow York 

The Po l i cy  of t h e  S t a t e  of  New York Towards Daari: 

November 9, 1976 

STATEPENT OF SIDNEY D.  ROSOFF, PRESI3EST OF 
THE SOCIETY FOR THE RIGHT TO D I E ,  NI3.J YORK, N. Y .  

The Soc ie ty  f o r  the Righe t o  Die i s  tho 1 e g i s i i ~ i v . v -  

. .. 
a r ra  of a gnowlng Dc-25 wlch 3Lgnlty novcmenf 11: 2:; u.::;;; 

S t a t e s .  Although l e g i s l a t i v e  a t tempts  t o  ease  t h e  iyl::; 

process  go back t o  1906 when a b i l l  w a s  in t roduced ii: -;LC 

S t a t e  of  Ohio, i t  w a s  n o t  u n t i l  t h i s  year  t h a t  a b i l l  ~vss 

enacted  i n  t h e  Unired S t a t e s .  On September 30, 1376, 

Governor Edmund G.  Brow,  Jr. of  t h e  S t a t e  of C a l l f s ~ e l a ,  

s igned Asseinbly B i l l  3060, Chapter 1439, Laws 1975, r t a  

"Natural  Death Act" . 
~zei-.S tG Cal i fo rn ians  a r e  n o t  t h e  only concerned c i t '  

address  themselves t o  t h e  problem of  t h e  f u t i l e ,  u i ~ c a ~ i i ~ ~ l .  

pro longat ion  of  t h e  dying process .  I n  t h e  s i n g l e  ca;e~~d;z 

year  of  1976 dea th  with d i g n i t y  b i l l s  have been cozs ldezec  



i n  s i x t e e n  s t a t e s  thus f a r .  

A L e g i s l a t i v e  Manual, publ ished by t h e  Soc ie ty  

f o r  the  Right  t o  Die, an e x h i b i t  t o  t h i s  s ta tement ,  

s e t s  f o r t h  t h e  Death wi th  Digni ty b i l l s  in t roduced i n  

previous years  i n  t e n  s t a t e s .  A new manual con ta in ing  

an a n a l y s i s  of  t h e s e  r ecen t  b i l l s  i s  being publ ished 

and w i l l  be s e n t  t o  each o f  you. 

Why has t h e r e  been s o  much i n t e r e s t  i n  t h e  s u b j e c t  

of Death wi th  Digni ty  i n  r e c e n t  yea r s?  Why do s o  many 

people wish t o  execute  Living Wil l s?  (Almost two m i l l i o n  

have been d i s t r i b u t e d ) .  

One reason i s  a very  r e a l  f e a r  of  becoming inanimate ly  

maintained o b j e c t s  a s  a r e s u l t  o f  advanced medical tech-  

nology. A s  a concomitant o f  extending t h e  pe r iod  o f  l i v i n g ,  

we a l s o  f i n d  t h a t  zealous a p p l i c a t i o n  of  medical technology 

f requen t ly  lengthens t h e  dying process  without  b e n e f i t i n g  

 he p a t i e n t .  I n  f a c t ,  a competent phys ic ian  can now keep 

a p a t i e n t  dying f o r  q u i t e  an extended per iod  of t i m e .  

Physicians and h o s p i t a l s  have been slow t o  f a c e  up 

t o  t h i s  problem. When two major h o s p i t a l s ,  both  teaching  

arms of  Harvard Medical School,  announced t h a t  they  had 

begun t o  s p e c i f i c a l l y  d e f i n e  procedures f o r  t rea tment  of  



t h e  t e rmina l ly  ill, an e d i t o r i a l  i n  the  New England 

Journal  of Medicine applauded t h e  beginning of t h e  end 

of  secrecy i n  t h e  t reatment  of  the  dying p a t i e n t  saying 

" h o s p i t a l s  a r e  coming out  of  t h e  c lose t1 ' .  

The t r a i n i n g  and t h e  i n c l i n a t i o n  of t h e  phys ic ian  

i s  t o  regard  death as  t h e  enemy t o  be defea ted  a t  a l l  c o s t s  

and t o  f o r g e t  t h a t  death can be  a f r i e n d .  H i s  t r a i n i n g  

and what ,he  may regard  'as h i s  p ro fess iona l  duty may n c t  

be i n  t h e  i n t e r e s t s  o f  t h e  dying p a t i e n t .  I n  t h i s  rhe . 

physic ian  needs guidance. What a r e  the wishes o f  the  

p a t i e n t  and can he  observe them wi th  impunity? 

It i s  i n  response t o  t h i s  vacuum t h a t  t h e  Living W i l l  

w a s  devised by t h e  Euthanasia Educat ional  Council. It i s  

a simple s ta tement  by t h e  i n d i v i d u a l  -- an express ion  of  

how h e  wishes t o  be  t r e a t e d  by h i s  plzysician. 

While every i n d i v i d u a l  does possess  t h e  r i g h t  t o  r e -  

fuse  t reatment  ( s e e  t h e  P a t i e n t ' s  B i l l  of Rights  approved 

b y  che American Hosp i t a l  Associa t ion ,  a s  an e x h i b i t  h e r e t o ) ,  

t h a t  r i g h t  i s  o f t e n  muted by circumstances.  The paclenc 

may be incompetent a s  dea th  approaches and the  family nay 

be  unwi l l ing  o r  unable t o  support  the  p a t i e n t ' s  wishes.  



Even if he has  Signed a Livixg W i l l ,  i t  i s  only  a d v i s i ~ y .  

. - Consider t h e  l e t t e r  w r i t t e n  from ; disf lag. ;Lst~C 3.os:ji:t- 

- .  L:. Tsxzs 20 an indiv2dual  who had ;;.zlled ~ k e  h s s p l t ~ l  :.~s 

I I Livlr*g W i l l "  w i th  :he r e q u s s t  t h z i  t h e  h o s p l z i l  kee? I; 

i n  ar. a c c e s s i b l e  p lacz  i n  the  event  chat it w s s  necesszzy 

11 co use  i t .  Tlle h o s p i t a l  seared i n  a l e t c s r ,  A f r e r  coil- 

- s u l t a t i o n  wich our  l e g a l  counsel,  i r  i s  necessary  t h a t  I 

. - -  adv i se  you thae  (we) w i l l  n o t  be  a b l e  t o  honor such 2 w:+;. 

I n  view of pending l i t i g a t i o n  and r e c e n t  c o u r t  decisLi:s, 

i t  i s  t h e  opinion of  our  counsel  t h a t  such a docunexit d t x s  

n o t  c o n s t i t u t e  a v a l i d  c o r a i i t x a - ~  on tho  ;a:: o t  ~ i . 2  ::aspi- 

J- h Therefore, ia t h e  even; yo- aye  h o s 2 l t z i L z ~ d  3 5  , 

p a r i e n t  ?,ere, every measure w i i l  be  taker. t o  s e e  tha: yo:: - 

--. l i f e  i s  s u s t a i n e d  t o  rhe  b e s t  a b i l i t y  of  our  s t a f f .  avzry  

- - 
e f f o r t  w i l l  be  taken t o  r e s t o r e  yoilr h e a l t h  t o  a n  accep2i;ie 

level .  I f e l t  i t  w a s  necessary  t o  a d v i s e  you o f  thls da- 

c i s i o n  i n  o r d e r  t h a t  you would n o t  be under t h e  n: r S C G L -  

c e p t i o n  t h a t  t h e  ' ~ i v i n g  ~111' would be honored i n  tha zvczz 

you were hosp i t a l i zed . "  

L e g i s l a t i o n  i s  needed t o  d e f i n e  t h e  r i g h t s  02 p c c i c ~ t s  

and t o  p r o t e c t  t h e ' p h y s i c i a n  who a c t s  i n  accordance wLCi-. 



those r i g h t s .  1t i s  f o r  t h i s  reason t h a t  t h e  Soc ie ty  f o r  

the  Right  t o  Die has  proposed a Model B i l l  and t h a t  t h e  

S t a t e  of  C a l i f o r n i a  has  enacted a v a r i a t i o n  of t h a t  b i l l .  

I n  your cons ide ra t ion  of t h e  Model B i l l  p l ease  keep 

i n  mind t h e  fol lowing t h r e e  po in t s :  

(1) An i n d i v i d u a l  can only d e f i n e  t h e  l i m i t s  of h i s  own 

c a r e  and t reatment  and t h e r e f o r e  can execute  a document 

only on h i s  own beha l f .  

(2) The B i l l  does no t  provide nor  permit a c t i v e  s t e p s  t o  

te rminate  l i f e .  I t  simply provides f o r  t h e  te rminat ion  

of  t reatment  which extends t h e  dying period.  

( 3 )  It should be welcomed by t h e  medical profess ion .  It  

provides g u i d e l i n e s  s o  t h e  phys ic ian ,  t h e  h o s p i t a l ,  t h e  

nurses ,  and o t h e r s  involved i n  t h e  p a t i e n t ' s  c a r e  can obey 

t h e  wishes of t h e i r  p a t i e n t s  without  f e a r  of l i a b i l i t y .  

The s t r o n g e s t  advocates of "Death with ~ i g n i t y "  l e g i s -  

l a t i o n  a r e  those  who have had t h e  t raumat ic  experience of 

see ing  a loved one maintained i n  an i n t e n s i v e  c a r e  u n i t  

and wishing t h a t  the  machines were n o t  s o  e f f i c i e n t .  One 

need only cons ider  t h e  case  involv ing  a F l o r i d a  leg is la to^, 



who i s  a l s o  a  physician,  who ac t ive ly  fought aga ins t  

"death with dignity" l e g i s l a t i o n  f o r  e igh t  years.  This 

year he sponsored a  s t a t e  cons t i t u t i ona l  amendment t o  

guarantee Flor id ians  the  r i g h t  t o  d i e  with d igni ty .  

He changed h i s  mind a f t e r  pa r t i c ipa t ing  i n  a  decis ion 

t o  disconnect a  machine which was maintaining a c lo se  

f r i end  of h i s  whose b ra in  had been destroyed by a  ce rebra l  

hemorrhage. H e  s t a t e d  t h a t  something had t o  be done t o  

g ive  doctors public  support " fo r  making t h i s  t e r r i b l e  

decision" . 
For these  reasons we urge you t o  consider  the  i n t r o -  

duction of the  Model B i l l  of the  Society f o r  the  Right t o  

D i e .  
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The naturql  death hill must not be taken lightly. We could 

be the second state in the union to pass such a bill and this 

may have a lot of bearing on how other states may look at this idea. 

We must be sure it does not go beyond its original intent 

and I feel there is danger this bill will go beyond original intent. 

In talking with doctors in my home town and others, it seems to 

be their concensus that we do not need this legislation -- that 
how the final hours of terminal illness will be dealt with can be 

properly handled either be consultation with the patient or members 

of the family. I believe this bill is too ambiguous: it has too 

many loopholes and is irresponsible legislation which leaves the 

door open for adding amendments later on where we can get help to die. 

How do you define a terminal illness? We are all terminal 

to a degree. We are all going to die in time. Will a terminal 

illness be two weeks? Two months? Six months'? How can we 

define this? I would like to read a letter from one of my 

constituants which I feel explains this very well (READ LETTER). 

It is very doubtful if a signed document, as is called for 

in this bill, would hold up in court. In fact, I believe we 

would have to change the criminal code to allow doctors to be 

able to carry out provisions of this bill. Notice, doctors 

cannot be held accountable for any of his acts. This is against 

the best interest of society. Furthermore, it states if he 

refuses to stop treatment, he can be held for unprofessional corlduct.  

We are very fortunate to have with us today Dr. D c M e r e ,  who 

has made a special trip Prom Memphis, Tennessee just to be at t h i s  

hearing because what we do in Montana with this bill will u n d o u b t e d l y  



have national impact, Drt DeMere is imediqte past president of 

a 1,000 member medical society. He is a member of the board of 

direct.ors of the local bar association. He teaches law classes 

at night and practices plastic surgery in the day. 





I McCarthy DeMere 
I 

M.D., L.L.B. 

I 
Dr. DeMere is currently on the Ex- 

I ecutive Committee of the Memphis 
and Shelby County Bar Association, 

I and also President of the Memphis ' and Shelby County Medical Society 

As chairman of the Medicine and 
Law Committee of the I.N.C.L. Section, 

I 

A.B.A., he proposed the "Definition of 

Death, " which was overwhelmingly 
adopted a s  policy by the A.B.A. House 
of Delegates, February 24, 1975. 

C A N D I D A T E  

A S S E M B L Y  DELEGATE 
A . B . A .  

With the many Medico-Leqal prob- 
lems facinq the country today, he of- 
fers his help and experience in the 
two professions to the A.B.A. 

Dr. McCarfhy DeMere 
ATTORNEY AND SURGEON 

Vote for 

D R .  D e M E R E  

in August. 

ANNUAL MEETING, A.B.A. 

ATLANTA, GEORGIA 

AUGUST, 1976 
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A DA h ,A AMERICAN BAR ASSOCIATION 

IIEATH - -  

a c u r r e n t  definition. 

P re sen t ed  to  and approved by the Council, 
Insurance,  Negligence and Compensation 
Law Section, A mer i can  Bar Associat ion 
at i t s  Annual Meeting, Honolulu, E-Tawaii, 
-August 12, 1974 

Law and Medicine Commit tee  
McCarthy DeMere,  M. D.,  LL. B. 
Chairman 

VOTED & APPROVED 
HOUSE OF DELEGATES 

ABA, FEB. 24, 1975 




