MINUTES OF MEETING
SENATE JUDICIARY COMMITTEE
January 25, 1977

The meeting of this committee was called to order by Senator
Turnage, Chairman, at 9:30 a.m. on the above date in Room 415
of the State Capitol Building.

ROLL CALL:

All members were present for this meeting.

WITWESSES PRESENT TO TESTIFY:

Senator Goecdover - District 22

Senator Thiessen - District 27

Sharon Finney - Great Falls

Gerald Neely -~ Montana Medical Association
Chad Smith - Montana Hospital Association
Mike Foley - Helena

Senator Dover - District 24

Dr. McCarthy DeMere - Memphis, Tenn.

John Frankino - Montana Catholic Conference

CONSIDERATION OF SENATE BILIL 75:

At this time, Senator Turnage, Chairman, allowed the
proponents of the bill 40 minutes and the opponents the last
40 minutes of the meeting.

Senators Goodover and Thiessen are co-sponsors of S.B. 75.
Senator Thiessen said that this bill came about because he wanted
it for himself. He then told the committee that the state of
California now has a living will statute. However, he also said
that he is not in favor of mercy killings or euthanasia. He then
said that a few lawyers believe this bill may be unconstitutional,
and that the key words in the bill are "natural survival".

Senator Goodover then explained that they had amendments to
propose to S.B. 75, and he went over them section by section. He
gave a copy of the proposed amendments to the committee. (See
Exhibit 1)

Sharon Finney of Great Falls, a proponent of Senate Bill 75,
~appearing for herself as a private citizen, said she felt very
strongly about this bill as she had seen three of her family suffer
needlessly while dying. (See Exhibit 2)

Gerald Neely, representing the Montana Medical Association,
said that they were neither for nor against Senate Bill 75. Iowever,
they do feel that the bill needs amending.

Chad Smith, representing the Montana Hospital Association,
said that they were neither for nor against S.B. 75, but that they
felt it needed clarification in the provisions on liability.



Senator Thiessen then addressed the committee again
stating that the living will is specificallyagainst suicide or
mercy killings. He read a statement from an R.N. who was
definitely for this bill because of situations she had witnessed
as a nurse in hospitals.

Senator Goodover left supporting material with the
committee. (See Exhibit 3)

At this time the opponents to Senate Bill 75 were heard by
the committee.

Mike Foley, Helena, was the first opponent to speak, saying
that he is getting up in years now and that 15 years ago some
of the medical profession told him that he nad only a short time
to live, and that he still is alive and happy. He said he fears
this bill is a monster and soon doctors will be able to kill
the elderly. Further, he said that he will go when "the good Lord
calls me", but he does not trust or want others to say when he is
going to die.

Senator Harold Dover of Lewistown then spoke against S.B. 75,
telling the committee that this bill must not be taken lightly,
and that doctors and others do not feel we need this legislation.
He further said that doctors now talk to the family or the patient
and solve these problems of a dignified or natural death. Senator
Dover said he believes the bill is too ambiguous in that it leaves
the way open to later on allow people to get help to determine
when some are going to die. He presented a statement to the
committee against S.B. 75. (See Exhibit 4) He also gave the
committee a copy of a letter he had rece.ved from a constituent
against S.B. 75. (See Exhibit 5)

At this time, Senator Dover introduced Dr. McCarthy DeMere of
Memphis Tennessee, and passed to the committee members a leaflet
about Dr. DeMere. (See Exhibit 6) Dr. DeMere further introduced
himself to the committee stating that he is presently a plastic
surgeon in Memphis and that he has been also a licensed attorney
for the past 16 years. He testified against Senate Bill 75 saying
that the living will, the right-to-die, and death with dignity are
all the same thing, and that nobody from the Right-to-Die Society
will deny this. He said that Senate Bill 75 was hiding behind a
severability clause. He further told the committee that, from
a medical stanpoint, there is no need for a bill of this type,
and that there is no place in the Bible which says there is a

"right-to-die". Dr. DeMere said that if Montana would adopt Senate
Bill 75 it would be a "nightmare", and that what it is doing is
breaking up the family. He gave the committee copies of "My Final

Wishes" and "That Others May Know", pamphlets which give peopie hope,
and stated that now we must go back to trust and integrity also. :

John Frankino, Director of the Montana Catholic Conference,
said they have carefully reviewed Senate Bill 75 and that their
study paper had been presented earlier. That paper objects to
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Senate Bill 75 because it could lead to euthanasia. He sa:.d
that S.B. 75 was not desirable or necessary.

Mrs. Joan Zormin of Lewistown was present for the meeting
but did not testify. However, she presented the committee with
the attached statement. (See Exhibit 7) In her statemenct zhe
said that she believed a bill such as S.B. 75 will open the door
to direct euthanasia or mercy killing.

Chairman Turnage then thanked those attending the hearing
and allowed the committee members to ask questions of Dr. DeMere
who was leaving shortly to return to Memphis.

Dr. DeMere told the committee that the American Bar Associ-
ation had made a "Definition of Death" which goes beyond the
definition now used in Montana which is presently only "heartbeat
and respiration". He said that their definition contains only
27 words and makes it very clear when death actually occurs.

He presented the committee with a pamphlet on the current defin-
ition of "Death" as approved by the House of Delegates of the
American Bar Association on February 24, 1975.

There being no further time for discussion, the committee
adjourned at 11:35 a.m. to reconvene at 9:30 a.m. on Wednesday,
January 26, 1977, in Room 442, the Judiciary committeeroom.
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Public Hearing of the Subcommittee on Health Care
The Assembly, State of New York

The Policy of the State of New York Towards Death

November 9, 1976

STATEMENT OF SIDNEY D..ROSOFF, PRESIDENT OF
THE SOCIETY FOR THE RIGHT TO DIE, NEW YORK, N, Y,

!

The Society for the Right to Die is the legisiacive
arm of a growing Dcath with Dignity movement In Chic ulilica
States. Although legislative attempts to ease the dying
process go back to 1906 when a bill was introduced in tche
State of Ohio, it was not until this year that a bili was

enacted in the United States. On September 30, 197G,

Governor Edmund G. Brown, Jr. of the State of Califownia,

signed Assembly Bill 3060, Chapter 1439, Laws 1976, the

"Natural Death Act''.

Californians are not the only concerned citizens to
address themselves to the problem of the futile, unnatural,
prolongation of the dying process. In the single calendar

year of 1976 death with dignity bills have been considered



in sixteen states thus far.

A Legislative Manual, published by the Society
for the Right to Die, an exhibit to this statement,
sets forth the Death with Dignity bills introduced in
previous years in ten states. A new manual containing
an analysis of these recent bills is being published
and will be sent to eachlbf you. |

Why has there been so much interest in the éubject
of Death with Dignity in recent years? Why do so many
people wish to execute Living Wills? (Almost two million
have been distributed).

One reason is a very real fear of becoming inanimately
maintained objects as a result of advanced medical tech-
nology. As a concomitant of extending the pefiod of living,’
we also find that zealous application of medical technology
frequently lengthens the dying process without benefiting
the patient. 1In fact, a competent physician can now keep
a patient dying for quite an extended period of time.

Physicians and hospitals have been slow to face up
to this problem. When two major hospitals, both teaching
arms of Harvard Medical School, announced that they had

begun to specifically define procedures for treatment of

-2 -



the terminally ill, an editorial in the New England

Journal of Medicine applauded the beginning of the end

of secrecy in the treatment of the dying patient saying
"hospitals are coming out of the closet'.

The training and the inclinatipn of the physician
is to regard death as the enemy to be defeated at all costs
and to forget that death can be a friend. His training “
and what he may regard as his professional duty may‘not
be in the interests of the dying patient. In this the
physician neceds guidance. What are the wishes of the
patient and can he observe them with impunity?

It is in response to this vacuum that the Living Will
was devised by the Euthanasia Educational Council. It is
a simple statement by the individual -- an expression of
" how he wishes to be treated by his physician.

While every individual does possess the right to re-
fuse treatment (see the Patient's Bill of Rights approved
by the American Hospital Association, as an exhibit hewveto),
that right is often muted by circumstances. The patient
may be incompetent as death approaches and the family may

be unwilling or unable to support the patient’s wishes,



- sultation with our legal counsel, it is necessary that I

Even if he has signed a Living Will, it is omnly adviscry.

Consider the letter written from a distinguished hospital

P

n Texas to an individual whc had meiled the hospital nis
"Living Will" with the request that the hospital kees it
in an accessible place in the event that it was necessaxy
to use it. The hospital stated in a letter, "After con-
.

-

advise you that (we) will not be able to honor such & willi.
In view of pending litig ation and recent court decisions,
it is the opinion of our counsel that such a document cces

-t Pl O N el
e Ol Cie 40O3DL

not constitute a valid commitment on the

3
V)

tal. Therefore, in the event you are hospitaiized as
patient hexe, every measure will be taken to see that your

life is sustained to the best ab lity of our staff., Zvery

P2

effort will be taken to restore your health to an acceptiavie

level. T felt it was necessary to advise you of this de
cision in order that you would not be under the miscci-
ception that the 'Living Will' would be honored in the even:

you were hospitalized."

=S S O
L pacicice

Legisiation is needed to define the rights o

and to protect the physician who acts in accordance witi



those rights. It is for this reason that the Society for
the Right to Die has proposed a Model Bill and that the
State of California has enacted a variation of that bill.
In your consideration of the Model Bill please keep
in mind the following three points:
(L) An individual can only define the limits of his own
care and treatment and thgrefqre can execute a document
only on his own behalf.
(2) The Bill does not provide nor permit active steps to
terminate life. It simply provides for the termination
of treatment which extends the dying period.
(3) 1t should be welcomed by the medical profession. It
provides guidelines so the physician, the hospital, the
nurses, and others involved in the patient's care can obey
the wishes of their patients without fear of iiability.
The strongest advocates of '"Death with Dignity" legis-
lation are those who have had the traumatic experience of
seeing a loved one maintained in an intensive carelunit
and wishing that the machines were not so.efficient. One

‘need only consider the case involving a Florida legislator,



who is also a physician, who actively fought against
""death with éignity" legislation for eight years. This
year he sponsored a state constitutional amendment to
guarantee Floridians the right to die with dignity.
He changed his mind after participating in a decision
to disconnect a machine which was maintaining a clase
friend of his whose brain had been destroyed by a cerebral
hemorrhage. He stated that something had to be done to
give doctors public support "for making this terrible
decision".

For these reasons we urge you to consider the intro-

duction of the Model Bill of the Society for the Right to

Die.
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United Pross International

HARTFORD--Connecti-
cut’'s Roman Catholic
Bishops say it is morally
permissable to discontinue
extraordinary means used

to prolong life and allow ter--

minally ill persons to die
naturally. -

“God's will is that we are
mortal and according to
mortal law, it is not neces-
sary to prolong the time of
death by every possible
means for'as long as possi-
ble,” >nar§mwom John F.
Whealonsaidin a mﬂmﬁmama.
Fr aww.. R .

The Emrovm issued a pam--
phlet entitled, “On Death
and Dying,” to answer ques-
tions on m:m%n& tare for the |
dying now that medical
technology can prolong lifei’
beyond any point wuoia in|
the past.

N -~

“Ordinary means” should
be used to proleng life, but
“extraordinary means” need
not be used or continued in
use, the bishops said,

“Ordinary means may be
defined as all medicines,
treatments snd operations
which offer a reassnsble
hopa of success and which
can be cbtained and nsed
without \an,&:w pain, cx-
cessive eupence or other cx-

cessive a_m« w ics,” the
prraphlet card

‘cperations which cannot be
obtained or used without
excessive pain, excessive ex-
pense or other excessive dif-’
ficulties, or which, if used,
would not offer mamwo:mZm
5omm of success.” _

The bishops nnmx:.:ama
that cuthanasia—the delib-
erate causing of the death of

nally ill or incapuable of liv-
ing a so-called rneaningful
life---is furbidden.

“It is clear that withi:eld-
ing extraordinary means is
not euthanasia,”” they said.

Whealon said the decision

to withhold ex :.wo&.ij

life support systems should

be made primarily by the

ahuman being who 68_.37,.3:@: or by the family
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_with the v cursed will of}
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the perscn who wm nc:m::m 3

Whealon ;.‘owczosm\w..
against signing a “Living
Y111” that does not clearly,
differentiate between ordix ;

-nary and extraordinary; i
means. “Like any document,y;

read it carefully, read the m
-fine print and see what it~
says and 333.4 he said.
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The natural death hill must not be taken lightly. We could
be the second state in the union to pass such a bill and this
may have a lot of bearing on how other states may look at this idea.
We must be sure it does not go beyond its original intent
and 1 feel there is danger this bill will go beyond original intent.
In talking with doctors in my home town and others, it seems to
be their concensus that we do not need this legislation -- that
how the final hours of terminal illness will be dealt with can be
properly handled either be consultation with the patient or members
of the family. I believe this bill is too ambiguous; it has too
many loopholes and is irresponsible legislation which leaves the

door open for adding amendments later on where we can get help to die.

How do you define a terminal illness? We are all terminal
to a degree. We are all going to die in time. Will a terminal
illness be two weeks? Two months? Six months? How can we
define this? I would like to read a letter from one of my

constituants which I feel explains this very well (READ LETTER).
It is very doubtful if a signed document, as is called for

in this bill, would hold up in court. In fact, I believe we

would have to change the criminal code to allow doctors to be

able to carry out provisions of this bill. Notice, doctors

cannot be held accountable for any of his acts. This is against

the best interest of society. Furthermore, it states if he

refuses to stop treatment, he can be held for unprofessional conduct.
We are very fortunate to have with us today Dr. DeMere, who

has made a special trip from Memphis, Tennessee just to be at this

hearing because what we do in Montana with this bill will undoubtedly



have national impact., Dx. DeMere is immedigte past president of
a 1,000 member medical society. He is a member of the board of
directors of the local bar association. He teaches law classes

at night and practices plastic surgery in the day.
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McCaﬂhY DeMere CANDIDATE

ASSEMBLY DELEGATE
MD., LLB. A B.A.

Dr. DeMere is currently on the Ex-
ecutive Committee of the Memphis
and Shelby County Bar Association,
and also President of the Memphis
and Shelby County Medical Society.

. As chairman of the Medicine and
Law Committee of the LN.C.L. Section,
A.B.A., he proposed the "Definition of
Death,” which was overwhelmingly
adopted as policy by the A.B.A. House
of Delegates, February 24, 1975.

With the many Medico-Legal prob-
lems {acing the country today, he of-
fers his help and experience in the
two professions to the A.B.A.

Dr. McCarthy DeMere

ATTORNEY AND SURGEON
Vote for
ANNUAL MEETING, A.B.A.
' DR. DeMERE
ATLANTA, GEORGIA
in August. AUGUST, 1976
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/A B\ A\ ERCAN BAR ASSOCIATION

DEATH --

a current definition.

Presented to and approved by the Council,
Insurance, Negligence and Compensation
Law Section, American Bar Association
at its Annual Meeting, Honolulu, Hawalili,
August 12, 1974

Law and Medicine Committee
McCarthy DeMere, M.D., LL.B.
Chairman

VOTED & APPROVED

HOUSE OF DELEGATES
ABA, FEB. 24, 1975





