
~~ILVUTES OF MEETING 
SENATE JUDICIARY COMMITTEE 

January 12, 1977 

The meeting of the Judiciary Committek was called to order by 
Chairman Jean Turnage on the above date in Room 442 of the State 
Capi to1 Building. 

ROLL CALL: 

All members were present with the exception of Senator 
Roberts who was excused. Senator Warden was excused at 10:00 a.m. 
ds she had to testify at another meeting. 

The following witnesses were present to testify: 

Representative John Vincent - District 78 
Glen Drake, Helena attorney - Montana League of Cities and 
Towns and the American Insurance Association 
Gregg McCurdy - Montana Association of Counties 
W. Boyce Clarke - Independent Insurance Agents of Montana 
Arnold Kuenning - Insurance Consultant representing the 
Independent Insurance Agents of Montana and the Mutual 
Agents of Montana 
Mike Young, Attorney - Department of Administration 
Bob Biggerstaff - Montana Association of Conservation 
Districts 
Gregg Morgan, Bozeman attorney - Montana State Bar Association 
Robert Corcoran, Chief Tax Counsel - Montana Department of 
Revenue 
William L. Romine.- Montana attorney 
John Bell, Helena - attorney 

CONSIDERATION OF SENATE BILLS 40, 41, 42, 43 and 53: 

Senator Towe requested that the bills be taken up in the 
following order: S.B. 43, 53, 41, 42 and 40. The request was grant- 
ed by Chairman Turnage. Sen. Towe noted S.B. 32 is identical to S . B . 4 9  

Senator Towe then explained each bill in the above order. 
While doing this, he told the committee that these bills, in order 
to pass, would require a two-thirds vote by each House. This is 
an exception to the general rule governing sovereign immunity. 

Representative Vincent, appearing as a proponent of S.B. 43, 
stated that he supported this bill with one exception and that is 
relative to the limits in subsection (b) on pages 4 and 5. He 
offered the committee two suggested alternatives which he thought 
would improve the bill. He was then thanked by the Chairman for 
his testimony. 



Other proponents of the bills appearing and offering testimony 
to the committee were: 

Glen Drake, Helena attorney, representing the American Insur- 
ance Association and the Montana League of Cities and Towns; 

Gregg McCurdy, representing the Montana Association of Counties, 
who had one question on S.B. 43, page 5 ,  line 3, regarding the 
words "taxing districts"; 

W. Boyce Clarke, representing the Independent Insurance Agents 
of Montana, who presented a prepared statement on each bill to the 
committee (see attached). Mr. Clarke also commended the subcommittee 
and their staff on doing a very good job on these bills. 

Arnold Kuenning, an Insurance Consultant representing the 
Independent Insurance Agents of Montana and the Mutual Agents of 
Montana. Mr. Kuenning presented the committee with a prepared state- 
ment. (See attachment) 

Mike Young, Attorney for the Montana Department of Adrninistra- 
tion; 

Bob Biggerstaff, representing the Montana Association of Con- 
servation Districts, who said that they are proponents but are con- 
cerned that they might not be included. 

Gregg Morgan of the State Bar Association said that they wished 
to applaud the committee and support the work done. 

Opponents appearing were: 

Bob Corcoran, representing Bill Groff, Director of the Depart- 
ment of Revenue, who said the Department of Revenue was concerned 
with a couple of items in the bills, namely, in Title 84 the portj.on 
referring to claims of refunds of taxes and and the portion on 
quiet title actions in S.B. 40. Senator Towe said that was just a 
deletion of language. 

Bill Romine, attorney, representing only himself. Mr. Romine 
presented the committee with a prepared statement on S.B. 41. (Attached) 

At this time, Gregg Morgan of the State Bar of Montana testified 
before the committee, suggesting amendments or withdraw S.B. 41 as 
it may be unconstitutional as a breach of contract. (See Exhibit 1) 

John Bell, a Helena attorney who said he believes S.B. 41 is 
clearly unconstitutional. 

Mike Young, Attorney for the Montana Department of Administration, 
at this time said that his previous comments were only in regard to 
S.B. 43, 53 and 40. 



At this time, Chairman Turnage explained S.B. 41, stating 
that it was the last bill worked up by the subcommittee, and that 
the committee should hear from the bill's orig.inator, Rep. Herb 
Huennekens, on it. 

Senator Towe told the committee that he definitely thanked 
the researchers who worked on this and that the study is a great 
credit to the Legislative Council and its staff. 

The Chairman asked for questions of committee members. 

There being no further business, the committee adjourned 
at 10:47 a.m. to reconvene January 13, 1977, at 9:30 a.m. in 
Room 442. 

a.r- 
SENATOR JEAN A. TURNAGE, 
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service offices according to the fields of law in which he will accept 
referrals. 

(3) A lawyer available to act as a consultant to or as an associate of 
other lawyers in a particular branch of law or legal service may 
distribute to other lawyers and publish in legal journals a disified 
announcement of such availability, but the announcement shall not 
contain a representation of special competence or experience. The 
announcement shall not be distributed to lawyers more frequently 
than once in a calendar year, but it may be published periodically 
in legal journals. 

DR 2-106 Feee for Legal Services. 

(A) A lawyer shall not enter into an agreement for, charge, or collect an 
illegal or clearly excessive fee. 

(B) A fee is clearly excessive when, after a review of the facts, a lawyer of 
ordinary prudence would be left with a definite and finn conviction that the 
fee is in excess of a reasonable fee. Factors to be considered as  guides in 
determining the reasonableness of a fee include the following: 

(1) The time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal 
service properly. 

(2) The likelihood, if apparent to the client, that the acceptance of the 
particular employment will preclude other employment by the 
lawyer. 

(3) The fee customarily charged in the locality for similar legal 
services. 

(4) The amount involved and the results obtained. 

(5) The time limitations imposed by the client or by the circumstances. 

(6) The nature and length of the professional relationship with the 
client. 

(7) The experience, reputation, and ability of the lawyer or lawyers 
performing the services. 

(8) Whether the fee is fixed or contingent. 

(C) A lawyer shall not enter into an arrangement for, charge, or collect a 
contingent fee for representing a defendant in a criminal case, or a party in a 
divorce case. 

DR 2-107 Division of Fee8 Among Lawyers. 

(A) A lawyer shall not divide a fee for legal services with another lawyer 
who is not a partner in or associate of his law firm or law of'fice, unless: 

1 The client consents to employment of the other lawyer after a full 
disclosure that a division of fees will be made. 

(2) The division is made in proportion to the services performed and 
responsibility assumed by each. 

(3) The total fee of the lawyers does not clearly exceed reasonable 
compensation for all legal services they rendered the client. 

(B)  This Disciplinary Rule does not prohibit payment to a former partner or 
associate pursuant to a separation or retirement agreement. 

CPE 6/76 - 7 - 
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SCNATE I3 I L L  NO. 40 
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SENATE B I L L  N3. 42 
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SENATC B ILL  NO. 43 
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Statement of Arnold Kuenning, licensed Insurance Consultant 
engaged by the Independent Insurance Agents of Montana and 
also the Mutual Agents of Montana, to service the insurance 
programs of the State: 

We support the governmental immunity legislation being 
proposed, namely Senate Bills 40 through 43. No other state 
has taken quite the same approach to ffsovereign" immunity 
as Montana, and this fact leaves our legislature almost 
without guidelines in making needed modifications. Therefore, 
it has seemed wise to use caution and careful study in 
setting new standards. It is quite evident that the Sovereign 
Immunity study committee created by the 1975 legislature has 
done just that during the past two years in developing these 
bills, particularly Senate Bill 43, and we commend them for 
their efforts. 

We hope that these will alleviate some of the potential 
dangers of unlimited and unrestricted immunity, so that the 
State and its subdivisions can deal more effectively with 
tort claims. This is true whether they are assuming the 
risks of liability themselves or transferring them to 
others through the medium of insurance. 

Our experience of recent years in attempting to find markets 
for insurance of all kinds makes us quite hesitant to 
predict whether any given risk will be easier or harder to 
insure tomorrow. There are still no clear answers for Montana 
or for any other state on what will make public lines 
attractive to insurance carriers, as there are many factors 
which influence insurance marketing. However, we are hopeful 
that this lagislation will be a step towgrd easing the 
problem. 

Although we have not had time to thoroughly, consider Senate 
Bill 53, which is related to the immunity amendments, we 
agree that some action of this nature is required to give 
the State the flexibility needed to maintain a realistic 
balance betweeq ggsumed risk and insured r$sk. 



M r .  Chairman, and members of  t h e  Committee, my name i s  
William L. Komine. Although I am a Reg i s t e r ed  Lobbyis t ,  I do n o t  
appear  h e r e  t-oday on beha l f  o f  any p r i n c i p a l ,  b u t  i n s t e a d ,  on my 
own beha l f  a s  a  l i c e n s e d  and p r a c t i c i n g  Montana Attorney.  I oppose 
passage of Senate  B i l l  4 1 .  

I p e r s o n a l l y  r e s e n t  t h e  i m p l i c a t i o n  o f  t h i s  B i l l ,  which 
appears t o  be that a t t o r n e y s  a r e  over  charging t h e i r  c l i e n t s ,  and 
r e c e i v i n g  compensation ove r  and above t h e  amount t h a t  should be 
a c t u a l l y  due them f o r  t h e i r  s k i l l s  and services. 

A s  we a l l  know, most pe r sona l  i n j u r y  a c t i o n s  a r e  brought  
on beha l f  of t h e  P l a i n t i f f  based upon a  con t ingen t  f e e  w i th  t h e  
a t t o r n e y .  This  i s  because most i n j u r e d  P l a i n t i f f s  cannot  a f f o r d  
t o  pay t h e  a t t o r n e y  on a t i m e  and expense,  o r  f l a t  f e e ,  b a s i s .  The 
cont ingent .  f e e  i s  r e l a t i v e l y  l a r g e  p r i m a r i l y  because t h e  a t t o r n e y  
t akes  t h e  r i s k  o f e i t h e r  a  smal l  recovery o r  no recovery a t  a l l .  The 
a t t o r n e y  may have many many hours  involved i n  a c l a im ,  b u t  be unsucc- 
e s s f u l  f o r  one reason  o r  a n o t h e r ,  and t h e r e f o r e  be p a i d  no th ing  for  
h i s  e x t e n s i v e  s e r v i c e s .  

I a l s o  do n o t  b e l i e v e  t h a t  t h e  S t a t e  should be involved i n  
p r i v a t e  c o n t r a c t s  between a t t o r n e y s  and t h e i r  c l i e n t s .  These con- 
t r a c t s  a r e  n e g o t i a t e d  and e n t e r e d  i n t o  between t h e  a t t o r n e y  and t h e  
i n j u r e d  P l a i n t i f f ,  and a r e  n e g o t i a t e d  p r i o r  t o  t h e  t i m e  a s e t t l e m e n t  
i s  awarded o r  a judgment i s  secured.  They a r e  based upon t h e  uncer- 
t a i n t y  of  any award o r  s e t t l e m e n t ,  and a l l  p a r t i e s  a r e  t a k i n g  a  ce r -  
t a i n  amount of  r i s k  i n  e n t e r i n g  i n t o  con t ingen t  f e e  c o n t r a c t s .  

I n  t h o s e  c a s e s  where a  c la im i s  made a g a i n s t  t h e  S t a t e  o r  
a  County, which do n o t  i nvo lve  pe r sona l  i n j u r i e s ,  f o r  i n s t a n c e ,  a  
b reach  of  c o n t r a c t  c la imed by a  highway c o n t r a c t o r  a g a i n s t  t h e  Highway 
Department, t h e  a t t o r n e y  is  most o f t e n  p a i d  on a t i m e  and expense b a s i s ,  
and n o t  on a  con t ingen t  f e e  b a s i s .  The c l i e n t  i s  g e n e r a l l y  f i n a n c i a l l y  
a b l e  t o  pay t h e  a t t o r n e y  f o r  h i s  t i m e  and e f f o r t ,  and t h i s  i s  how it 
should be. On t h e  o t h e r  hand, t h e  c o n t i n g e n t  f e e  i s  a  boon t o  t h e  
i n j u r e d  P l a i n t i f f  who g e n e r a l l y  i s  f i n a n c i a l l y  unable  t o  pay f o r  t h e  
s e r v i c e s  rendered.  

I am a l s o  t r o u b l e d  by t h e  f a c t  t h a t  t h i s  B i l l  would a l low 
t h e  r e v i s i o n  of  t h e  a t t o r n e y  f e e  arrangement a f t e r  s e r v i c e s  have been 
performed. I f  t h i s  B i l l  w e r e  aimed a t  Doctors ,  and provided t h a t  t h e  
Doc to r ' s  f e e  would be determined a f t e r  t h e  s e r v i c e s  has  been performed, 
and was t o  be based upon t h e  amount of  t i m e  t h e  Doctor s p e n t ,  t h e  com- 
p l e x i t y  cf t h e  medical  problem and t h e  s k i l l  o f  t h e  Doctor ,  I am s u r e  
t h i s  B i l l  would be h i g h l y  c o n t r o v e r s i a l .  

F i n a l l y ,  i f  one of t h e  i n t e n t s  of  Sena te  B i l l  4 1  i s  t o  
a t t empt  t o  g e t  more of  the in su rance  premium d o l l a r  i n t o  t h e  hands 
of t h e  r n j u r e d  p a r t y ,  s i n c e  i t  is  t h e  claim of  many in su rance  companies 
t h a t  l a r g e  amcunts o f  premium d o l l a r s  go t o  t h e  a t t o r n e y ,  t hen  i t  
would appear  t o  me t h a t  t h e  B i l l  should a l s o  prov ide  t h a t  t h e  a t t o r n e y  
r e p r e s e n t i n g  t h e  S t a t e ,  which most probably i s  an i r s u r a n c e  a t t o r n e y ,  
w i l l  a l s o  have h i s  f e e  determined by t h e  c o u r t .  

I urge ,  t h e r e f o r e ,  t h a t  t h e  Committee r e p o r t  unfavorably  on 
Sena te  B i l l  4 1 .  




