
TAXATION COMMITTEE 
45TH LEGISLATURE 

Chairman Herb Huennekens c a l l e d  t h e  committee t o  o r d e r  a t  10:OO a.m., Apr i l  1, 
1977, i n  room #434, Cap i to l  Bui ld ing ,  Helena. A l l  members were p r e s e n t  except  
Rep. S t eve  Waldron who was excused. Senate  B i l l  211 is  t o  be  heard. 

Sen. Thomas E. Towe, B i l l i n g s ,  D i s t r i c t  #34, sponsor  of  SB 211 expla ined  it a s  
fol lows:  t h e  minera l  i n t e r e s t s  i n  Montana have become s o  severed  from t h e  su r -  
f a c e  i n t e r e s t s  it is  d i f f i c u l t  t o  understand who owns proper ty  i n  t h e  s t a t e  
because nobody has  t o  a c t  t o  keep t h e i r  i n t e r e s t s  up t o  da t e .  General ly ,  c o a l ,  

gas  and o i l  i n t e r e s t s  a r e  e s t a b l i s h e d .  
SENATE BILL 

I n s t e a d  of presuming t h e  minera ls  w i l l  b e  abandoned, t h i s  uses  
2 11 t h e  t a x a t i o n  approach t h a t  i s  a l r eady  i n  t h e  law - i f  you d o n ' t  

pay your t a x e s  on r e a l  p rope r ty ,  a f t e r  t h r e e  y e a r s  t h e  county 
can s e l l  i t  f o r  t h e  t a x e s  and then  a f t e r  a pe r iod  o f  redemption, gene ra l ly  5-6 
y e a r s ,  t h e  county can t a k e  i t  i n  f o r  t axes  and then  s e l l  it. This  b i l l  p l aces  
minera ls  on t h a t  same b a s i s  s o  i f  you d o n ' t  pay your t axes  on them, t h e  county 
can s e l l  them. The s u r f a c e  owners w i l l  have t h e  f irst  opt ion  t o  buy t h e  minera l  
r i g h t s .  The o l d  C o n s t i t u t i o n  p r o h i b i t e d  t a x a t i o n  o f  t hese  mineral  r i g h t s ,  b u t  
t h e  new C o n s t i t u t i o n  al lows t h i s  t o  be done. 

I f  minera l  i n t e r e s t s  a r e  be ing  product ive ,  o r  if they  a r e  p h y s i c a l l y  o r  l e g a l l y  
incapable  o f  be ing  product ive ,  they a r e  exempt. 

If minera l  i n t e r e s t s  have n o t  been severed  from t h e  use  of t h e  s u r f a c e ,  they  a r e  
presumed t o  have no value.  I f  you own t h e  su r f ace  and t h e  mineral  r i g h t s ,  you 
have no s e p a r a t e  va lues .  I f  they  a r e  severed ,  t h e r e  a r e  a l l  k inds  of  o t h e r  
r i g h t s .  I f  s eve red ,  t h e r e  a r e  no severed  r i g h t s .  If any p a r t  o f  t h e  minera ls  
have been seve red ,  then a l l  t h e  minera ls  a r e  presumed t o  have a va lue  of  n o t  
more than  $1 p e r  a c r e .  Af t e r  p rope r ty  has been s o l d  s e v e r a l  t imes ,  and t h e  
mineral  i n t e r e s t s  s epa ra t ed  and severed ,  they w i l l  s t i l l  have a va lue  of $ 1  p e r  
a c r e  f o r  t h e  t o t a l  i n t e r e s t  which w i l l  make a t a x  of  about  25b p e r  a c r e ,  depend- 
i n g  upon t h e  m i l l  levy.  I f  you own h a l f  t h e  minera ls ,  your t axes  would b e  h a l f  
o f  t h e  2 % ~ ,  e t c .  

I f  t h e  c o s t  o f  a t i t l e  sea rch  would c o s t  more than  it would be worth,  it would 
n o t  have t o  be done by t h e  county a s ses so r .  However, any landowner who wants t h e  
county t o  t a x  h i s  minera l  i n t e r e s t s  can provide t h e  a s s e s s o r  with p e r t i n e n t  i n f o r -  
mation and then  t h e  a s s e s s o r  w i l l  b e  r equ i r ed  t o  impose t h e  t a x  i f  t h e  i-nformation 
provided is  r e l i a b l e  and a v a i l a b l e  and i n  t h a t  way t h e  5-6 year  t a x  deed requirement  
pe r iod  could be s t a r t e d .  Mineral r i g h t s  can be purchased a t  t h e  county t a x  s a l e  
w i t h i n  one year  by t h e  s u r f a c e  owner who has t h e  f i r s t  op t ion  t o  purchase a t a x  
deed t o  t h e  minera l  r i g h t s .  

SB 211 r e p e a l s  t h e  e x i s t i n g  r i g h t  of e n t r y  t a x  which i s  t h e  most u n f a i r  and 
d i s c r i m i n a t e  t a x  we have. This  w i l l  show about  a $200,000 l o s s  t o  t h e  s t a t e  and 
w i l l  save  t h e  Bur l ing ton  Northern about  $200,000, s o  it would appear  they a r e  
about  t h e  only  ones paying t h i s  tax .  The r i g h t  o f  e n t r y  t a x  v a r i e s  from $7.10 
t o  12k p e r  a c r e  i n  coun t i e s  f o r  t h e  same kind of  proper ty .  Sen. Towe handed o u t  
Exh ib i t  A which shows e x i s t i n g  r i g h t  of e n t r y  t a x  revenue, and how it compares 
wi th  SB 211 proposa ls .  Under t h i s  b i l l  o t h e r  p rope r ty  n o t  now taxed  could b e  
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s u b j e c t e d  i f  it sub jec t ed  h a l f  of t h e  minera l  i n t e r e s t s ,  This is  intended t o  
be a b i l l  t o  h e l p  c l ean  up t i t les  t o  minera l  i n t e r e s t s .  

Sen. William Mathers suppor t s  SB 211. 

Senator  Watt suppor t s  t h i s  b i l l  s t a t i n g  this has been an i s s u e  eve r  s i n c e  he 
has been here .  This  has  been s t u d i e d  and have j u s t  simply found no way t o  
s o l v e  t h i s  problem, and a s  far  a s  he can s e e ,  SB 211 w i l l  do so .  

OPPONENTS : 

J i m  Mockler, r e p r e s e n t i n g  t h e  Montana Coal Council ,  f e e l s  HB 722 i s  a b e t t e r  b i l l  
than  SB 211. S B  211 only  a p p l i e s  t o  p a r t  o f  t h e  minera l  r i g h t s .  Don't s e e  how 
we can poss ib ly  a r r i v e  a t  any va lue  f o r  t h e  minera ls .  A county can dec ide  i f  t hey  
want t o  p u t  this i n t o  e f f e c t .  The county a s s e s s o r ,  a t  h i s  op t ion ,  can a t tempt  t o  
f i n d  t h e  r i g h t f u l  owners of t h e  severed  r i g h t ,  then  he  may t a x  t h a t  r i g h t .  There 
is no equal  t axa t ion .  He can b r i n g  up one 40 a c r e  p a r c e l  from which t h e  minera l  
r i g h t s  a r e  s eve red  and t a x  them, and do noth ing  wi th  t h e  nex t  one. Where is t h e  
equal  a p p l i c a t i o n  o f  t h i s ?  The amount o f  r e t u r n  i n  revenue would be  minimal; 
however, t h e  a s s e s s o r  w i l l  have t o  t a x  t h a t  mineral  r i g h t  i f  information is  
supp l i ed  t o  him - t h i s  w i l l  c o s t  t h e  county wi thout  a  compensating r e t u r n .  

Stephen M. Wil l iams,  r e p r e s e n t i n g  t h e  Anaconda Co., s t a t e d  t h e  money involved is 
very sma l l ,  b u t  t h e  t a x a t i o n  p r i n c i p l e  would n o t  be upheld and provide  equal iza-  
t i o n .  The p r i n c i p a l  purpose of  t h i s  b i l l  i s  t o  cure  up a  problem of  f r a c t i o n a l i z e d  
mineral  i n t e r e s t s  - HB 722 does t h e  same th ing .  SB 211 does n o t  address  t h i s  
problem. We d o n ' t  s e e  any problem wi th  them as they a r e .  I f  t h e  s u r f a c e  owners 
a l s o  own t h e  mine ra l s ,  they  do n o t  have any va lue ,  b u t  i f  t h e  minera l  r i g h t  is 
severed ,  t h e  mine ra l  i n t e r e s t s  a r e  worth tax ing .  This  is  e x a c t l y  opposite o f  what 
t h e  t a x  l a w s  a r e  t r y i n g  t o  s o l v e  - equal  t a x a t i o n .  Severed minera l  r i g h t s  a r e  t o  
be  taxed  b u t  no mention of  non-severed mineral  r i g h t s .  

The DOR p u t  an a r b i t r a r y  32g! p e r  a c r e  t axab le  va lue  on O'Connell ranch l and  i n  
Lewis and Clark  County and they  sued t h e  DOR and won t h e  case .  This  case  was never  
appealed and i n  Judge Benne t t ' s  d e c i s i o n ,  he s t a t e d  a  uniform t a x  must be  a s se s sed  
on uniform p rope r ty .  SB 211 i s  e x a c t l y  oppos i t e  from t h i s  dec is ion .  Implementa- 
t i o n  of  t h i s  t a x  i s  going t o  c o s t  more than  t h e  revenue brought  i n ,  then t h e  
county does n o t  have t o  apply t h i s  t ax .  I n  a r e a s  where minera ls  a r e  most f r ac -  
t i o n a l i z e d ,  t h e  county a s s e s s o r  w i l l  never  apply t h e  t a x .  This  is t h e  leeway, and 
shows t h e  i n e q u i t y  of t h i s  t ax .  This b i l l  d o e s n ' t  cu re  f r a c t i o n a l i z e d  minera l  
i n t e r e s t s  because county a s s e s s o r s  d o n ' t  have t o  implement t he  t ax .  This  b i l l  
does n o t  do e i t h e r  of  t h e  t h i n g s  Senator  Towe says  i t  does. I t  would impose 
ano the r  t a x  on our  lands  bes ides  t h e  change from n e t  proceeds concept t o  a  g ros s  
proceeds concept ,  and now this $1  p e r  ac re  tax .  He would l i k e  t o  know where t h e  
$ 1  p e r  a c r e  va lua t ion  came from because t h e  DOR has  no information on any va lue  
of t h e  minera l  weal th below t h e  su r f ace .  This  is an u n f a i r ,  i n e q u i t a b l e  t a x ,  and 
r e s p e c t f u l l y  r e q u e s t  t h a t  SB 211 n o t  be concurred i n .  

M r .  W i l l i a m s  p r e sen ted  t h e  committee wi th  a  hand o u t  from John S u l l i v a n ,  a t t o r n e y  
i n  Helena, s t r enuous ly  opposing SB 211 - E x h i b i t  B. 
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Edward W. Nelson, Montana Taxpayers Associat ion,  Helena, opposes SB 211. The 
county does n o t  have t o  perform. I t  is going t o  c r e a t e  a c o s t  and l o c a l  o f f i c i a l s  
can reqard o r  penal ize  those  providing information on mineral i n t e r e s t s .  The way 
t h e  t a x  is imposed, p a r t i c u l a r l y  i n  the way t h e  t a x  man has t h e  opt ion  on doing 
t h i s  is  an improper philosophy and may indeed cause more problems than it w i l l  
ever  cure.  They oppose SB 211. 

Gorham E. Swanberg, r ep resen t ing  the  Montana Railroad Associat ion,  th inks  t h i s  
b i l l  w i l l  promote indiscr iminate  mining because it s t a t e s  "unless such mineral  
i n t e r e s t s  a r e  being productive" and t h i s  would encourage owners of  minera l ' r ights  
t o  s tart  digging. This is contrary  t o  what the  Leg i s l a tu re  has been doing i n  
the  p a s t .  You no longer have t o  mine on an unpatented claims t o  keep them f o r  
yourse l f .  By going o u t  and s t a r t i n g  t o  mine, t h e  s t a t e  would have a g r e a t  d e a l  
of  d i f f i c u l t y  s topping mining i n  some scen ic  p lace  i f  someone wanted t o  mine t o  
avoid taxat ion .  I t  would be harder  t o  s t o p  o i l  wel ls  i f  they were taxed. I t  
w i l l  be d i f f i c u l t  f o r  the  s t a t e  t o  say "we have taken your money f o r  10-15 y e a r s ,  
b u t  we a r e  n o t  going t o  al low you t o  mine. There i s  a ques t ion  o f  c o n s t i t u t i o n a l i t y .  

SB 211 imposes an  a r t i f i c i a l  value of $1 rega rd less  of what the  mineral  r i g h t s  might 
be worth. They have taken a valuable r i g h t ,  given it back t o  the  s u r f a c e  owner, 
e l imina t ing  any tax .  This is  discr iminat ing  between two groups of people. He 
contends t h a t  i t  is u n f a i r  t o  take t h a t  r i g h t .  He spoke about the  OtConnell case - 
the  t ak ing  of  mineral r i g h t s  is a r b i t r a r y  and contrary  t o  the  fundamental b a s i s  
of  our soc ie ty .  This b i l l  r epea l  t h a t  t a x  and t h e  cour t s  have a l ready s a i d  t h a t  
it cannot be. This b i l l  w i l l  be declared uncons t i tu t iona l  when it  g e t s  t o  t h e  
cour t s .  Any t a x  i s  a p t  t o  continue a f t e r  the  su r face  owner g e t s  t h e  land back. 
Buying mineral  r i g h t s  through an auct ion  e s t a b l i s h e s  a value t h a t  might be  taxed.  
Urges t h i s  b i l l  n o t  be concurred i n .  

Don Allen,  Direc tor  of Montana Petroleum Associat ion,  B i l l i n g s ,  s t a t e d  they a r e  
i n  sympathy with t r y i n g  t o  so lve  t h i s  problem, b u t  t h i s  b i l l  is no t  looking a t  
t h e  t o t a l  problem. This is n o t  impeding production. Suggests t h i s  i s s u e  be 
assigned t o  a p r i o r i t i e s  committee f o r  study. I n  checking p r i o r  s t u d i e s ,  t h e r e  
have n o t  been any easy  answers found, although the  t a x  approach has been t r i e d .  
I t  i s  n o t  an important  problem i n  holding up explora t ion  i n  Montana. The power 
to t a x  or  n o t  t o  t a x  seems t o  be a r e a l  hangup i n  the  b i l l ,  and it w i l l  hopefully 
increase  t h e  taxes  because more mineral  r i g h t s  w i l l  be taxed. The n e t  proceeds 
from o i l  production doubled i n  Montana from the  p r i c e  going up and not  from increased 
production. It is very doubtfu l  i f  the  problem could be solved where t h e  opt ion  
is given t o  t h e  county assessor .  He concludes t h a t  the  nominal f ee  would have 
t o  be mandated, n o t  opt ional .  There was some concern t h a t  t h i s  would be a problem 
of c o n f l i c t .  Believes it could be s tud ied  and a b e t t e r  so lu t ion  found. 

Gene P h i l l i p s ,  represent ing  P a c i f i c  Power & Light ,  Decker Coal Co. , ASARCO, Inc.  , 
concurs i n  the  remarks s o  f a r .  Mineral i n t e r e s t s  a r e  presumed t o  have no value 
unless  a separable  value can be conclusively es t ab l i shed .  You can conclusively 
e s t a b l i s h  a value of t h a t  coa l  and i t  could be s u b j e c t  t o  the  t a x  on i t s  f u l l  cash 
value. The Decker coal  could be valued a t  $540,000 p e r  ac re ,  and i f  taxed a t  cash 
value,  the  farmers who have t h i s  coa l  under t h e i r  land w i l l  be bankrupt. Oppose 
SB 211. 

Neil J. Lynch, Montana Mining Associat ion,  But te ,  opposes t h i s  b i l l .  I t  addresses 
i t s e l f  t o  a problem i n  Montana because mineral r ig l l t s  have been severed and divided 
among h e i r s ,  and through s a l e s .  Under SB 211 a specula tor  could come i n  and p ick  
up these  mineral  r i g h t s  through a t a x  deed and g e t  t i t l e  t o  t h i s  proper ty  - many 
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people would be  deprived o f  a  valuable i n t e r e s t  i n  a  mineral r i g h t .  

Senator  Towe wished t o  leave the  hearing a t  11:00, s o  he closed w i t h  t he  agreed 
upon provis ion  t h a t  o t h e r  opponents p resen t  would be heard. 

Sen Towe s t a t e d  t h a t  because the  counties have the  opt ion  of imposit ion,  it was 
an inequ i t ab le  adminis t ra t ion  and it might f a l l  under improper handling,  is  no 
worse than the  r i g h t  of e n t r y  t ax .  SB 211 pu t s  the  t a x  on an economic b a s i s  and 
they a r e  requi red  t o  t a x  i f  it is f e a s i b l e  and would pay f o r  the  c o s t  o f  sending 
no t i ces  t o  i n t e r e s t e d  persons.  

The ques t ion  of c o n s t i t u t i o n a l i t y  because of  the  equal  p ro tec t ion  c lause  arose .  
Any p a r t  of t h e  severed i n t e r e s t  i s  now taxed - any p a r t  not  severed is n o t  taxed. 
The reason it w i l l  pas the  equal  p ro tec t ion  c laus  i s  t h a t  it has no separa te  
value - they wouldn't i n s i s t  on keeping it severed i f  they d i d n ' t  t h ink  it was 
worth some value.  I f ,  a f t e r  5 years and a t a x  t i t l e  is taken, and nobody wants 
t o  pay, apparent ly  i t  doesn ' t  have any value,  s o  we assume t h a t  once again it i s  
merged with the  proper ty  and then it has no value again. 

Referr ing t o  the  comment by M r .  W i l l i a m s  - no t  a l l  proper ty  is  taxed under i t s  
f u l l  cash value. Class 1-7 a r e  d e f i n i t e l y  excluded from the  desc r ip t ion  o f  f u l l  
cash value. The O'Connell case was based on the  f a c t  t h a t  the  DOR imposed a value 
of i t s  own. I n  t h i s  s i t u a t i o n ,  we a r e  p u t t i n g  i n  a  s t a t u t o r y  requirement. The 
opt ion  t o  t a x  o r  n o t  t o  t a x  was doubtful .  The r i g h t  t o  hold it separa te  i s  a . 
r i g h t .  We a r e  n o t  t a l k i n g  about a va lueless  i n t e r e s t .  There is  a concern about 
a conclusively e s t a b l i s h e d  value - no t a x  and no value could be h igher  than $1. 
There would be n o t i c e  given t o  these  people and they have a r i g h t  t o  pay t h e  
t a x  wi th in  a yea r  and keep t i t l e  t o  the  mineral r i g h t s .  

Rep. Hand s a i d  he would l i k e  the  opportunity t o  sever  o f f  mineral i n t e r e s t  and 
leave it t o  h i s  wife,  and th inks  t h a t  i t  i s  h i s  r i g h t  t o  be  ab le  t o  leave  a 
mineral  i n t e r e s t  t o  one of  h i s  h e i r s .  

Tom Winsor, Montana Chamber o f  Commerce, advised t h i s  should be turned i n t o  an 
out-and-out revenue matter .  Even as  it i s ,  it i s  a revenue measure, b u t  you a r e  
taxing on a p o t e n t i a l  and no t  on an a c t u a l  value.  This philosophy has been 
r e j e c t e d  by t h i s  committee many, many times. This i s s u e  a r i s e s  because o f  misuse 
of a b i l i t y  t o  t a x  on i ts  use o r  value. I t  i s  not  r i g h t  t o  t a x  ranch land with a 
p o t e n t i a l  f o r  subdivis ion  a s  a  subdivis ion ,  and it i s  wrong t o  t a x  a mineral  
r i g h t  because it might have value i f  a  mineral i s  developed. H i s  o rganiza t ion  
opposes t h e  b i l l  and t h i s  p r i n c i p l e .  

John Lahr, Montana Power Co., r e g i s t e r e d  t h e i r  opposi t ion  t o  t h i s  b i l l .  

Max Johnson, an ind iv idua l  from Helena, expressed t h a t ,  a s  a mat ter  o f  f a i r n e s s  - 
back i n  the  30 ' s people who owned land and were forced t o  leave because they 
cou ldn ' t -pay  t h e i r  taxes ,  were advised t o  keep t h e i r  mineral r i g h t s  t o  t h e  land 
they l e t  go f o r  50b an acre .  They were t o l d  a t  t h a t  time they might have some 
recouping of t h e i r  losses  by r e t a i n i n g  t h e i r  mineral r i g h t s ,  and many o f  them 
a r e  not  now i n  Montana, although many a r e  s t i l l  i n  t h e  s t a t e ,  and he th inks  t h i s  
b i l l  would be u n f a i r  t o  them. 
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Also opposing SB 211 were Lloyd Crippen, Anaconda Co., Helena; and P e t e r  Jackson, 
WETA, Helena, Montana. 

Questions from t h e  committee included how the  c o s t  of a t i t l e  search  could be 
determined too high when the  value of the  minerals  i n  the  searched mineral r i g h t  
proper ty  were no t  known. How many count ies  would do t h i s  type of work even f o r  
a 1/2 i n t e r e s t .  To what e x t e n t  would the  county assessor  go t o  n o t i f y  people. 
Could t h e  D3R o u t l i n e  methods under which county assessors  could requ i re  mineral 
r i g h t s  t o  be searched? I f  you reserve  a mineral r i g h t  on the  presumption t h a t  it 
has a value,  d o n ' t  s e e  why you c a n ' t  presume t h e  r i g h t  t o  t a x  it. Would the  
physica l  a c t  of  going t o  the  courthouse t o  reserve  the  mineral r i g h t  show value? 

I t  is becoming very popular t o  incorpora te  farms, b u t  the  mineral  r i g h t s  a r e  be ing 
reserved t o  ind iv idua l s  because any f u t u r e  values from the  r i g h t s  would be hard t o  
g e t  refunded should they prove valuable ,  s o  mineral i n t e r e s t s  a r e  severed whether 
they a r e  va luable  o r  not .  

I f  an at tempt is  made t o  t a x  both non-severed and severed mineral i n t e r e s t s ,  t h e  
ques t ion  of c o n s t i t u t i o n a l i t y  would be el iminated.  

The rese rva t ion  o r  s a l e  of  a mineral r i g h t  does n o t  seem t o  have a g r e a t  d e a l  of 
s i g n i f i c a n c e  i n  t h e  s a l e  of property.  

Taxing on t h e  cash value of proved value mineral r i g h t s  would be unfa i r .  The 
a r b i t r a r y  $1 value could be changed a t  any time. 

I f  information is suppl ied  t o  the  county assessor ,  it has t o  be taxed, and they 
would have t o  b i l l  the  owner f o r  t h e  t a x  however small.  I t  would seem t h a t  t h e  
reserved h a l f  i n t e r e s t  would be valuable i f  the  severed h a l f  had taxable  value.  
I f  h a l f  the  mineral  r i g h t  i s  reserved,  the  b i l l  presumes t o  t a x  a l l  the  r i g h t .  

Surface proper ty  is  taxed a t  productive value and not  a t  market value. 

I n  answer t o  the  ques t ion  of percentage of ndnera l  ownership a company d e s i r e s  t o  
have under l e a s e  before  they w i l l  begin exp lo ra t ion ,  M r .  Allen advised t h a t  any 
p lace  where t h e r e  is g r e a t  p o t e n t i a l ,  it var i e s  a s  t o  percentage. I f  over 51% 
of l e a s e s  a r e  s igned,  an o i l  company can come onto  land t h a t  has no mineral 
r i g h t s  and do se ismic  exploration. 

Since it has been f i n a l l y  agreed t h a t  you c a n ' t  take  mineral r i g h t s  away from 
owners, t h i s  is t h e  only way t o  g e t  mineral r i g h t s  back t o  surface  owners. 

Hearing c losed a t  12:OO noon. 




