
J U D I C I A R Y  COMMITTEE 
F e b r u a r y  1 5 ,  1977 

An e x t r a  mee t ing  f o r  t h e  s t u d y  of t h e  m a l p r a c t i c e  i n s u r a n c e  b i l l s  
was h e l d  on Tuesday even ing  a t  7:00 p.m. i n  room 4 3 6  o f  t h e  C a p i t o l  
B u i l d i n g ,  Helena ,  Montana. Chairman S c u l l y  p r e s i d e d .  A l l  members 
w e r e  p r e s e n t  e x c e p t  R e p r e s e n t a t i v e  Colburn.  

CHAIRMAN SCULLY e x p l a i n e d  t h e  ground r u l e s ,  s i n c e  a l l  of  t h e s e  
b i l l s  had a l r e a d y  been h e a r d  b e f o r e .  

HOUSE BILL #200:  

GREG MORGAN, MONTANA -BAR ASSOCIATION: 
H e  p r e s e n t e d  p roposed  amendments t o  t h e  committee.  

TOM DOWLING, TRIAL LAWYERS ASSOCIATION: 
I have  p r e p a r e d  a p o s i t o n  p a p e r  which I w i l l  l e a v e  w i t h  t h e  
commit tee .  T h i s  p a p e r  i n c l u d e s  t h e  o t h e r  b i l l s  i n  t h e  m a l p r a c t i c e  
series, a s  w e l l  a s  HB 200. 

GARY NEELY, MONTANA MEDICAL ASSOCIATION: 
The Medica l  ~ s s o c i a t i o n  s u p p o r t s  House B i l l  200. W e  w i l l  a c c e p t  
M r .  Morgan's  amendments. 

HOUSE BILL # 201: 

SAM HADDON, STATE BAR OF MONTANA: 
I have  s e r v e d  f o r  a b o u t  5 y e a r s  on t h e  m e d i c a l ,  l e g a l  d i v i s i o n  and 
t h e  s t a t e  b a r  of Montana i s  on r e c o r d  a g a i n s t  House B i l l  201. I 
am t o l d  by t h e  m e d i c a l  p e o p l e  t h a t  t h e y  c o n s i d e r  t h i s  b i l l  an  
a b s o l u t e  must .  

JAMES MOORE, KALISPELL ATTORNEY: 
T h i s  b i l l  would c u t  down t h e  t i m e  of  t h e  i n s u r a n c e  company e x p o s u r e ,  
t h e o r e t i c a l l y  p e r m i t t i n g  t h e  company t o  r e d u c e  i t s  premiums. The 
r i g h t s  o f  t h e  c h i l d  c a n n o t  b e  p r e j u d i c e d  u n t i l  m a j o r i t y ,  p r i o r  t o  
which t h e  c h i l d  h a s  no  s t a n d i n g  b e f o r e  t h e  c o u r t .  Many of t h e  
i n j u r i e s  a r e  head i n j u r i e s .  H e  gave  a n  example of  a c a s e  h e  had 
h a n d l e d ,  men t ion ing  t h a t  o f t e n t i m e s  t h e s e  head i n j u r i e s  r e s u l t  i n  
e p i l e p t i c  s e i z u r e  and maybe n o t  u n t i l  t h e  s t a t u t e  o f  l i m i t a t i o n s  h a s  
r u n  o u t .  

FRANK MORRISON, WHITEFISH ATTORNEY: 
I d o  a g r e a t  d e a l  o f  work i n  t h e  f i e l d  of  p e r s o n a l  i n j u r y .  I work 
c l o s e l y  w i t h  d o c t o r s .  T h i s  i s  one o f  t h e  b i l l s  t h a t  h a s  v e r y  l i t t l e  
t o  do  w i t h  t h e  problem of  t h e  i n c r e a s e d  premium d o l l a r .  You would 
be  t a k i n g  away t h e  r i g h t  o f  compensat ion w i t h o u t  d o i n g  what  you want 
t h i s  b i l l  t o  do.  I can  a s s u r e  you t h a t  t h i s  b i l l  w o n ' t  a f f e c t  t h e  
premium d o l l a r  any.  
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MR. NEELY presen ted  a  copy of  proposed amendments t o  t h e  committee. 
I t  does  go t o  t h e  a v a i l a b i l i t y  of insurance .  It g i v e s  t h e  a c t u a r y  
more p r e d i c t a b i l i t y  and g i v e s  a  l e v e l i n g  e f f e c t  over  t h e  yea r .  
Th i s  problem goes  t o  t h e  q u e s t i o n  of a v a i l a b i l i t y .  Any t i m e  you 
d e a l  w i t h  t h e  s t a t u t e  of  l i m i t a t i o n s  you c r e a t e  problems. W e  
f e e l  it should  be weighed ve ry  s e r i o u s l y .  H e  t a l k e d  about  t h e  
8 y e a r  and 2 yea r  s t a t u t e  of  l i m i t a t i o n s  and t h e  p r o s  and cons  of 
each.  

HOUSE BILL #279: 

SAM HADDON, STATE BAR O F  MONTANA: 
The s t a t e  b a r  i s  i n  o p p o s i t i o n .  W e  f e e l  it i s  unnecessary.  H e  
commented on t h e  r u l e  o f  c i v i l  procedure .  An amendment which 
would r educe  t h e  number of uninvolved de fendan t s  would c e r t a i n l y  
prov ide  s u b s t a n t i a l  r e l i e f ,  and would n o t  be opposed by t h e  B a r .  
I f  s a n c t i o n s  w e r e  t o  be  imposed, such s a n c t i o n s  should be r e c i p -  
r o c a l .  The b i l l  ha s  proposed t h a t  t h e r e  must be a  c e r t i f i c a t e  
by t h e  a t t o r n e y  t h a t  t h e  c l a im  has  m e r i t .  I sugges t  t h a t  t h i s  
r e v e a l s  t h e  o l d  consp i racy  of s i l e n c e .  

TOM DOWLING, TRIAL LAWYERS ASSOCIATION: 
I wonder i f  you a r e  cons ide r ing  t h e  impact  on t h e  j u r y  system. 
W e  a r e  p r e s e n t i n g  w r i t t e n  comments f o r  your c o n s i d e r a t i o n .  
(copy a t t a c h e d )  

JERRY LEINDORF : I 

The c e r t i f i c a t i o n  r e q u i r e d  i s  under r u l e  11. When you a r e  going 
t o  t r y  a c a s e  r i g h t ,  you a r e  going t o  u s e  an e x p e r t  w i tnes s .  
Because of t h e  p o t e n t i a l  u n a v a i l a b i l i t y  of a phys i c i an  i n  t h e  
s t a t e ,  t h e  a c t  would then  on ly  r e q u i r e  p r i o r  c o n s u l t a t i o n  wi th  a  
phys i c i an  l i c e n s e d  t o  p r a c t i c e  medicine i n  any s t a t e .  W e  have an  
amendment on page 1, l i n e  2 0 ,  s t r i k e  t h e  words, " i n  t h i s  s t a t e "  
and i n s e r t  t h e  word "medicine".  

GREG MORGAN: 
W e  would n o t  o b j e c t  t o  t h e  amendment. The medical  a s s o c i a t i o n  i s  
i n  f a v o r  o f  t h i s .  I a g r e e  w i th  M r .  Haddon, any th ing  t o  reduce  
t h e  number of  uninvolved de fendan t s  would p rov ide  r e l i e f .  

HOUSE BILL #334: 

GREG MORGAN: This  b i l l  e l i m i n a t e s  t h e  "ad damnum" c l a u s e  of  a  
complaint .  The purpose i s  t o  avoid adve r se  p u b l i c i t y .  I t  would 
c e r t a i n l y  apply  t o  a l l  c i v i l  c a s e s  and t h e  b a r  ve ry  much s u p p o r t s  
t h i s  b i l l .  Sena te  B i l l  4 0 2  w i l l  s a t i s f y  a mandatory pane l .  Tha t  
b i l l  would t a k e  c a r e  of most of t h e s e  b i l l s  excep t  t h i s  one. 



February 15 ,  1977 
Page 3 
(p.m. meet ing)  

MR. HADDON: 
I f  I i n t e r p r e t  t h i s  b i l l  it contempla tes  t h a t  t h e r e  i s  going t o  
be a c o n t e s t  i n  t h e  p a r t i c u l a r  p i e c e  o f  l i t i g a t i o n .  I f  t h e r e  i s  
no ad  damnum c l a u s e  i n  t h e  c la im i t s e l f ,  t h e r e  i s  no amount o f  
money t h a t  t h e  p l a i n t i f f  r e c e i v e s .  There is t h e  d e f a u l t  problem. 

TOM DOWLING: 
I t h i n k  you a lmos t  have a  q u e s t i o n  of o b j e c t i o n a b l e  l i m i t s .  W e  
have no p a r t i c u l a r  o p p o s i t i o n  t o  t h i s  p a r t i c u l a r  b i l l .  

J I M  MOORE : 
The b i l l  ha s  some defec , t s  i n  t h a t  i t  does  n o t  t a k e  i n t o  account  
j u r i s d i c t i o n a l  l i m i t s  f o r  c l a ims .  I t  seemed t o  me t h a t  t h e r e  was 
a 45 day pe r iod .  I t  i s  my f e e l i n g  t h i s  b i l l  w i l l  do l i t t l e  t o  
r e l i e v e  t h e  p h y s i c i a n s  from t h e  h igh  c o s t  of  m a l p r a c t i c e  insurance .  

MR. LEAPHART : 
Right  now i f  you f i l e  an a c t i o n  y o u h a e  a  d i v e r s i t y  of  c i t i z e n s ,  
which may be  found i n  s t a t e  c o u r t .  Unless t h e r e  i s  some p r o v i s i o n  
t h a t  a l l ows  a defendant  t o  ask  f o r  t h e  damage t h i s  w i l l  n o t  
t r a n s f e r  t o  t h e  f e d e r a l  c o u r t  system. 

MR. NEELY: 
With t h e  45 days  t h e  judge would be aware of t h i s  problem, i n  
r e l a t i o n s h i p  t o  t h e  d e f a u l t .  I would l i k e  t o  make you aware of 
l i n e  5 ,  page 2 ,  s e c t i o n  3 ,  s u b s e c t i o n - 1 .  

MR. DOWLING: 
The purpose of t h i s  b i l l  was t o  s e r v e  t h e  defendant .  

MR. NEELY: 
I f  t h e r e  w e r e  a  removal t o  f e d e r a l  c o u r t  t h e  pleadings  could  be  
amended i n  f e d e r a l  c o u r t .  

MR. HADDON: 
There a r e  two t h i n g s  I would l i k e  t o  comment on,  t h e  p r a y e r  f o r  r e l i e f ,  

1. s p e c i a l  damages and it should  be  s t a t e d  i n  a s p e c i f i c  sum 
- 2. p r a y e r  f o r  g e n e r a l  damages (covers  any m u l t i t u d e  of t h i n g s )  

The p raye r  f o r  r e l i e f  g e n e r a l l y  covers  bo th  of t h e s e  i t ems .  

REPRESENTATIVE RAMIREZ: 
Would it s o l v e  t h e  problem i f  t h e  judge d i d  n o t  have t o  f i l e  t h e  
proof of  t h e  s e r v i c e  of n o t i c e .  

REPRESENTATIVE COURTNEY: 
Is t h i s  t o  p reven t  some k ind  of  p u b l i c i t y  of t h e  amount of money. 
I t  would be t o  avoid  t h e  p u b l i c i t y ?  
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There  was some g e n e r a l  d i s c u s s i o n  a b o u t  t h e  b i l l  and what  it would 
do ,  whe the r  it would a v o i d  t h e  a d v e r s e  p u b l i c i t y .  

The h e a r i n g  c l o s e d  on House B i l l  334. 

HOUSE BILL #367: 

MR. HADDON: 
The b a r  i s  i n  o p p o s i t i o n  t o  t h i s  b i l l .  

MR. DOWLING: 
If you remember, Glen Drake was i n  f a v o r .  T h i s  b i l l  c o n f u s e s  
c i v i l  and c r i m i n a l  a c t i o n s .  A s  p roposed ,  t h e  b i l l  i s  a b s o l u t e l y  
unworkable,  and t h e r e  a r e  n o  amendments t h a t  c o u l d  b e  o f f e r e d  
t h a t  would c o r r e c t  t h e  o b v i o u s  d e f e c t s  of t h e  b i l l .  I am opposed 
t o  t h i s  b i l l  i n  i t s  e n t i r e t y .  

MR. LEINDORF: 
There  i s  no l o n g e r  a  problem i f  t h e  amendments a r e  adop ted .  

The h e a r i n g  c l o s e d  on House B i l l  #367. 

HOUSE BILLS #570 and 574: 

MR. HADDON: 
.The l o c a l i t y  r u l e  h a s . b e e n  r e j e c t e d .  T h i s  b i l l  is u n n e c e s s a r i l y  
r e s t r i c t i v e .  We t h i n k  it i s  u n r e a l i s t i c .  I t  l i m i t s  m e d i c a l  t e s t i m o n y .  

MR. SEEBO: 
I arn p r i m a r i l y  engaged i n  m a l p r a c t i c e  c a s e s .  T h i s  b i l l ,  a s  p roposed ,  
w i l l  n o t  s o l v e  t h e  problem. 

MR. DOWLING: 
I a s k  you t o  r e c a l l  t h e  t e s t i m o n y .  They a l l  t e s t i f i e d  on t h i s  
l o c a l i t y  r u l e .  W e  o b j e c t  t o  t h i s  b i l l  i n  i t s  e n t i r e t y .  There  i s  no  
r e a s o n  f o r  such  a  r u l e  i n  m a l p r a c t i c  cases. With t h e  na t ion-wide  
s t a n d a r d  o f  t r a i n i n g ,  and t e s t i n g  and t h e  s t a n d a r d  o f  c a r e  i s  a  
na t ion-wide  s t a n d a r d ,  t h e r e  i s  no l o g i c a l  r e a s o n  t o  l i m i t  t h e  e x p e r t  
w i t n e s s e s .  

MR. CAVIN: 
I am i n  o p p o s i t i o n  t o  t h i s  b i l l .  The c o u r t s  a r e  abandoning t h e  
l o c a l i t y  r u l e ,  w i t h  t h e  s t a n d a r d i z a t i o n  of m e d i c a l  c a r e .  The 
s i t u a t i o n  i s  t h a t ,  f r a n k l y ,  it i s  o f  u s  who r e p r e s e n t  t h e  c l a i m a n t .  
W e  a r e  w i l l i n g  t o  assume t h e  burden of  t h e  s t a n d a r d  o f  p r a c t i c e .  
I see no r e a s o n  t o  change.  

MR. NEELY: 
Under t h e  c u r r e n t  j u d i c i a l  r u l i n g  t h e  e x p e r t  t e s t i m o n y  h a s  t o  come 
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from t h e  same community. I t  should be a f i x e d  s t anda rd .  I t h i n k  
it i s  v e r y  impor tan t  t h a t  he should know i n  advance what h i s  
a c c o u n t a b i l i t y  is .  I a sk  t h a t  you e x p e c i a l l y  s tudy  s e c t i o n  3. 

MR. DOWLING: 
What I t h i n k  w e  t r y i n g  t o  do is make c a s e  law s t a t u t o r y .  

MR. CAVIN: 
These amendments do  n o t  i n  any way meet t h e  o b j e c t i o n  t o  t h e  b i l l .  

The h e a r i n g  c lo sed  on House B i l l  574. 

HOUSE BILL #639: 

MR. NEELY: 
I ask  t h a t  you s e r i o u s l y  c o n s i d e r  t h e  b i l l .  Th is  i s  concerned w i t h  
p e r i o d i c  payments. I t  has  one drawback. I f  t h e  i n d i v i d u a l  judge 
does  n o t  c o n d i t i o n  upon a  c e r t a i n  s i t u a t i o n .  The b i l l  does  prov ide  
they  h a v e t h e s e  f u t u r e  damages. This  i s  complicated.  

MR. MORGAN : 
The Bar Assoc i a t i on  i s  s t r o n g l y  i n  o p p o s i t i o n .  

MR. HADDON: 
Th is  i s  a p p l i c a b l e  t o  a l l  pe r sona l  i n j u r y  c la ims .  The most s e r i o u s  
t h i n g  t h a t  t h i s  b i l l  does  i s  t h a t  it i n v i t e s  l i t i g a t i o n  f o r e v e r .  
I do s e e  any end i n  l i t i g a t i o n  i n  t h i s  p roposa l .  

MR. MOORE: 
You shouk3consider  v o l u n t a r y  and invo lun ta ry .  I n  an a c t i o n  o r  damages, 
t h e  d i s t r i c t  c o u r t  must e n t e r  a  judgment o r d e r i n g  t h a t  money o r  
i t s  e q u i v a l e n t  f o r  f u t u r e  damages of  t h e  c r e d i t o r  be pa id  i n  whole 
o r  i n  p a r t  by p e r i o d i c  payments r a t h e r  t han  i n  a  lump sum payment. 
The t r a d i t i o n a l  method of  awarding f u t u r e  damages i s  f a r  less 
burdened w i t h  a d m i n i s t r a t i v e  d i f f i c u l t y ,  p o t e n t i a l  i n e q u i t y ,  and 
p o s s i b l e  i n s u f f i c i e n c y  of recovery .  

The h e a r i n g  c l o s e d  on House B i l l  # 6 3 9 .  

HOUSE BILL #647: 

MR. LEAPHART : 
I want t o  mention t h a t  t h i s  i s  t h e  mandatory a r b i t r a t i o n  b i l l  and 
t h e  Montana T r i a l  Lawyers a r e  opposed t o  it. I t  e s t a b l i s h e s  a  
p r e t r i a l  review p a n e l  t o  r e q u i r e  p r e t r i a l  review of medical  neg l igence  
c l a ims .  There could be a  b u i l t - i n  p r e j u d i c e  of t h e  p a n e l ,  i n c l u d i n g  
a  f i n a n c i a l  i n t e r e s t  i n  t h e  r e s u l t s .  The n o - f a u l t  p r o v i s i o n s  a r e  
t o t a l l y  i m p r a c t i c a l  and u n r e a l i s t i c .  A t r u l y  i m p a r t i a l  pane l  would 
probably c o n s i s t  of r e s p o n s i b l e  l a y  pe r sons  w i t h  a  nonvoting medica l  
and a nonvot ing l e g a l  a d v i s o r .  



F e b r u a r y  1 5 ,  1977 
Page 6 
(p.m. m e e t i n g )  

HOUSE BILL # 374: 

MR. LEAPHART : 
The b a r  i s  i n  o p p o s i t i o n  t o  t h i s  b i l l .  W e  have o f f e r e d  a n  
amendment. S e n a t e  B i l l  402 i n  i t s  p l a c e ,  a s  an  amendment t o  
374. I would s t r i k e  t h e  e n t i r e  b i l l  and s u b s t i t u t e  SB 402 .  

MR. DOWLING: 
The T r i a l  Lawyers w i l l  s u p p o r t  S B  402. 

MR. NEELY: 
W e  have  s u b m i t t e d  a d d i t i o n a l  amendments t o  t h e  mandatory a r b i t r a t i o n  
b i l l .  I t  i s  v e r y  c l e a r ' t h a t  b o t h  t h e  m e d i c a l  and t h e  l e g a l  a c c e p t  
t h e  c o n c e p t .  There  a r e  l i m i t e d  d i f f e r e n c e s  between t h e  two b i l l s .  
S B  402 i s  19 s e c t i o n s  t a k e n  o u t  of a  32 s e c t i o n  b i l l  i n t r o d u c e d  i n  
N e w  Mexico. 

MR. SCULLY: 
A r e  t h e  members o f  t h e  b a r  opposed t o  a  p a n e l .  

MR. LEAPHART : 
NO. I f  i t  i s  f a i r ,  I am n o t  opposed t o  it. 

MR. CAVIN: 
Look a t  t h e  compulsory a r b i t r a t i o n  b i l l .  They a d o p t  t h e  r u l e s  of 
p r o c e d u r e  t h a t  now a p p l i e s  t o  law s u i t s .  A l l  o f  t h e s e  b i l l s  i n h i b i t .  
They d o  n o t  a d d r e s s  t h e  problem. The q u e s t i o n  s t i l l  i s ,  what t o  
d o  a b o u t  i n s u r a n c e .  

A f t e r  a  g e n e r a l  q u e s t i o n  and answer p e r i o d  between t h e  members o f  
t h e  commit tee ,  t h e  t r i a l  l awyers  and t h e  members of t h e  b a r ,  t h e  
m e e t i n g  went  i n t o  e x e c u t i v e  s e s s i o n  t o  r e v i e w  and d i s c u s s  t h e  
v a r i o u s  bills of  t h e  m e d i c a l  m a l p r a c t i c e  package.  

The mee t ing  concluded a t  8:45 p.m. and a f t e r  a  s h o r t  b r e a k  reconvened 
f o r  e x e c u t i v e  a c t i o n .  
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