
J U D I C I A R Y  COMMITTEE 
EXECUTIVE SESSION 

February 9 ,  1977 

Following t h e  r e g u l a r  meeting t h e  J u d i c i a r y  Committee went i n t o  
e x e c u t i v e  s e s s i o n  a t  10:15 a.m. Wednesday, February 9 ,  1977 i n  
Room 436 of  t h e  C a p i t o l  Bui ld ing ,  Helena,  Montana. Chairman -. 

S c u l l y  p re s ided .  

CHAIRUN SCULLY asked f o r  a motion on HOUSE B I L L  721. Th i s  
b i l l  had been s e n t  o u t  of  committee on a "do pass"  b u t  was 
r e - r e f e r r e d  due t o  a t e c h n i c a l i t y .  The motion was made by Rep- 
r e s e n t a t i v e  Ramirez and t h e  motion c a r r i e d  w i t h  t h e  v o t e  unanimous. . - . ,  

CHAIRMAN SCULLY announced t h e r e  would be a change i n  meet ing t ime.  
The committee w i l l  now meet a t  7:30 a . m .  and Tuesday evening t h e r e  
w i l l  b e  an e x e c u t i v e  meeting a t  7:30 t o  c l e a r  up a l l  b i l l s  l e f t  : + 

i n  committee. 

CHAIRMAN SCULLY appoin ted  a sub-committee t o  handle  HOUSE BILL 532, 
and r e p o r t  by F r i d a y . ,  The fo l lowing  r e p r e s e n t a t i v e s  w e r e  appointed:  
R e p r e s e n t a t i v e  Dussau l t ,  chairman and Represen ta t ives  McLane, 
Colburn and Kennerly. 

HOUSE BILL # 320: R E ~ B E S E Y T A T I ~  RAMIREZ made a motion t o  amend 
and gave a s t a t e m e n t  a s  t o  why he f e l t  it was necessary .  T h i s  
b i l l  had been passed o u t  of committee and been r e - r e f e r r e d .  A 
copy of  t h e  proposed amendments and t h e  s t a t emen t  i s  a t t a c h e d .  
The motion t o  amend c a r r i e d  wi th  t h e  v o t e  unanimous. A motion 
was made by REPRESENTATIVE HAND t o  "do pas s  a s  amended". The 
motion c a r r i e d  w i t h  t h e  v o t e  unanimous. 

HOUSE BILL #353: REPRESENTATIVE COURTNEY made a motion t o  table  
t h i s  b i l l  i n d e f i n i t e l y .  The motion c a r r i e d  wi th  t h e  v o t e  unanimous. 

HOUSE BILL # 382: REPRESENTATIVE RAMIREZ made a motion "do n o t  
pass" .  The motion c a r r i e d  w i t h  t h e  v o t e  unanimous. 

HOUSE BILL #408: REPRESENTATIVE BAETH made a motion "do pass" .  
The motion c a r r i e d  w i t h  Represen ta t ives  Courtney,  Lory and 
Eudai ly  v o t i n g  , "no". Represen ta t ives  Holmes , Dussaul t  , and Day 
w e r e  a b s e n t  and d i d  n o t  v o t e .  

HOUSE BILL #567: REPRESENTATIVE LORY made a motion "do n o t  pas s " .  
REPRESENTATIVE COLBURN made a s u b s t i t u t e  motion "do pas s " .  The 
s u b s t i t u t e  motion f a i l e d  w i t h  t h e  v o t e  a s  fo l lows:  

Not v o t i n g  Yes - 

Conroy Baeth 
Holme s Colburn 
Day Courtney 
Dussau l t  Teague 

Hand Ramirez 
Kennerly Roth 
Eudai ly  S e i f  e r t  
Keyser S c u l l y  
Lory 
McLane 
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The motion then  r e v e r t e d  t o  t h e  o r i g i n a l  motion of "do n o t  pass" .  
The motion c a r r i e d  wi th  t h e  v o t e  as fo l lows :  

Not v o t i n g  Y e s  - 

Conroy Hand Kennerly 
Ho l m e  s Eudai ly  Keyser 
Day Lory McLane 
Dussau l t  Ramirez Roth 

S e i f e r t  S c u l l y  

Baeth 
Colburn 
Courtney 
Teague 

HOUSE BILL # 585: REPRESENTATIVE LORY made a motion "do p a s s " , . ,  . ,  
The motion c a r r i e d  w i t h  Represen ta t ives  S e i f e r t ,  Roth, Teague, 
Keyser and Hand v o t i n g  "no". Represen ta t ives  Conroy, Holmes, 
Day and Dussau l t  were absen t .  - 

HOUSE BILL # 589: REPRESENTATIVE McLANE made a motion t o  amend 
t h i s  b i l l .  A copy of t h e  amendments i s  a t t a c h e d .  The motion t o -  
amend c a r r i e d  w i t h  t h e  v o t e  unanimous. REPRESENTATIVE EUDAILY 
made a motion t o  "do p a s s  a s  amended". The motion c a r r i e d  w i t h  
t h e  v o t e  unanimous. 

HOUSE BILL # 590: REPRESENTATIVE McLANE made a motion t o  "do pass" .  
The motion c a r r i e d  w i t h  Represen ta t ives  Roth, Courtney and Keyser 
v o t i n g  "no". Represen ta t ives  Conroy, Holmes, Day and Dussau l t  
were absen t .  

HOUSE BILL  # 607: REPRESENTATIVE LORY made a motion t Q  ,qcaept  
t h e  amendments p r e s e n t e d  by t h e  Highway P a t r o l .  The motion t o  
amend c a r r i e d  w i t h  t h e  v o t e  unanimous. REPRESENTATIVE LORY made 
a motion t o  "do p a s s  a s  amended". The motion c a r r i e d  w i t h  Rep- 
r e s e n t a t i v e  S e i f e r t  v o t i n g  "no". A copy of t h e  amendments i s  
a t t a c h e d .  

HOUSE BILL #633: REPRESENTATIVE HAND made a motion "do pass1' .  
The motion c a r r i e d  w i t h  t h e  v o t e  unanimous. 

HOUSE BILL # 6 3 4 :  REPRESENTATIVE LORY made a motion t o  amend t h i s  
b i l l ,  ( a  copy of t h e  proposed amendments a t t a c h e d ) .  The motion t o  
amend c a r r i e d  wi th  t h e  v o t e  unanimous. REPRESENTATIBE LORY made 
a motion "do p a s s  a s  amended". The motion c a r r i e d  w i t h  t h e  v o t e  
unanimous. 

HOUSE BILL # 642: REPRESENTATIVE McLANE made a motion "do n o t  
pas s " .  The motion c a r r i e d  w i t h  t h e  v o t e  unanimous. 

The meet ing adjourned a t  11:35 a.m. 

John S c u l l y ,  Chairman 

Mary E l l e n  Connel ly ,  S e c r e t a r y  
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4 .  Amend page  1, s e c t i o n  1, l i n e  21. 
Fol lowing:  " v e r d i c t "  
I n s e r t :  11 11 

r 
Fol lowing : "or" 
S t r i k e :  " I " 
Fol lowing:  " i n "  
S t r i k e :  " t h e  absence  of  a  j u r y "  
I n s e r t :  " a . n o n - j u r y  t r i a l "  

5. Amend page 1, s e c t i o n  1, l i n e  22. 
Fo l lowing :  " f a c t "  
I n s e r t :  " r "  

6.  Amend page  2 ,  s e c t i o n  2 ,  l i n e  8 ,  
Fo l lowing :  " i n j u r y "  
S t r i k e :  " s h a l l "  
I n s e r t :  "may" 

7. Amend page 2 ,  s e c t i o n  3 ,  l i n e  10 .  
Fol lowing:  l i n e  9 
S t r i k e :  s e c t i o n  3  i n  i t s  e n t i r e t y  
Renumber: a l l  s u b s e q u e n t  s e c t i o n s  

8. Amend page  3 ,  s e c t i o n  5 ,  l i n e  4 -  
Fol lowing :  P i n e  3 
S t r i k e :  s e c t i o n  5 i n  i t s  e n t i r e t y  
Renumber: s u b s e q u e n t  s e c t i o n  

AND AS AMENDED, DO PASS h~~*Lr ,$ 
Jo n  cu y ,  Chairma 
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SPEAKER: .............................................................. MR. 

JUDICIARY We, your committee on ........................................................................................................................................................ 

HOUSE 320 
having had under consideration ........................................................................................................... Bill NO. .....;........... 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND AND CLARIFY THE LAW 

RELATING TO COMPARATIVE NEGLIGENCE: TO REQUIRE SPECIAL VERDICTS 

OR SPECIFIC FINDINGS OF FACT IN ACTIONS INVOLVING ISSUES OF 

COMPARATIVE NEGLIGENCE, TO REQUIRE JOINDER OF PERSONS WHOSE NEGLIGENCE 

CLEAR CHANCE DOCTRINE, TO PROVIDE THAT MULTIPLE DEFENDANTS CONTRIBUTE 

NEGLIGENCE, TO DEFINE "NEGLIGENCE", AND TO SPECIFY THE APPLICABILITY 
I 

OF THE PRECEDING PROVISIONS." 

HOUSE 320 ............... ............................................................................................................ Respectfully report as follows: That Bill No +.. 

second reading, be amended as follows: 

1. Amend title, line 7. 
Following: "TO" 
Strike: "REQUIRE" 
Insert : "PERMIT" 

2. Amend title, lines 9 and 10. - .  

Following : "INJURY, " 
Strike: "TO ABOLISH THE LAST CLEAR CHANCE DOCTRINE," 

3. Amend title, line 12. 
Following: "NEGLIGENCE," 
Strike: "TO DEFINE "NEGLIGENCE", 

C t  



REPRESENTATIVE RAMIREZ 
HOUSE BILL # 320 

I a m  moving t o  amend HB 320, i n  o r d e r  t o  avoid concerns  which 
have a r i s e n  and t o  l i m i t  i t s  e f f e c t  t o  p rocedura l  matters. 
Before t h e  amendments, t h e  b i l l  i n  s e c t i o n s  3 and 5 appeared t o  
a f f e c t  s u b s t a n t i v e  law. Sec t ion  3  d e f i n i t e l y  a f f e c t e d  s u b s t a n t i v e  
law, a b o l i s h i n g  t h e  l a s t  c l e a r  chance d o c t r i n e .  S e c t i o n  5 was 
in t ended  s imply t o  p r e s e r v e  p r e s e n t  law p e r t a i n i n g  t o  s t r ic t  
l i a b i l i t y  and breach of warranty .  A f t e r  d i s c u s s i n g  t h e s e  
s e c t i o n s  w i t h  a number of people ,  I have concluded t h a t  t h e  
b i l l  should be s i l e n t  on t h e s e  m a t t e r s  i n  o r d e r  t o  l e a v e  t o  
t h e  c o u r t s  t o  de te rmine  by c a s e  d e c i s i o n  t h e  manner i n  which 
comparat ive  neg l igence  w i l l  a f f e c t  t h e  d o c t r i n e  of l a s t  c l e a r  

, - - chance and t h e  manner i n  which it w i l l  be a p p l i e d  t o  s tr ict  - 
l i a b i l i t y  and breach  of  warranty .  

It is  my view, and I b e l i e v e  it i s  suppor ted  by t h e  a u t h o r i t i e s ,  
t h a t  c o n t r i b u t o r y  neg l igence  i n  some form i s  a  d e f e n s e  t o  
c l a ims  based on s t r i c t  l i a b i l i t y  and breach  of  war ran ty  under  - - 

some c i rcumstances .  Misuse of t h e  produc t  i s  a de fense .  C o n t r i - -  
bu to ry  neg l igence  i s  g e n e r a l l y  n o t  a  de fense  where it c o n s i s t s  
of a  f a i l u r e  t o  d i s c o v e r  a  d e f e c t  i n  t h e  produc t ,  b u t  i s  a de fense  
where it c o n s i s t s  of  con t inu ing  t o  u s e  t h e  produc t  w i t h  a c t u a l  - 
knowledge o f  t h e  d e f e c t .  How t h e s e  p r i n c i p l e s  w i l l  be a p p l i e d  
under compara t ive .neg l igence  i s  b e s t  l e f t  t o  t h e  c o u r t s  t o  
de te rmine  on a c a s e  by c a s e  b a s i s .  

The amendments t o  HB 320, s t r i k i n g  s e c t i o n s  3  and 5 ,  are f o r  t h i s  
purpose o n l y ,  t hey  a r e  n o t  t o  be cons t rued  i n  any way as an 
exp res s ion  of i n t e n t i o n  on my p a r t  t h a t  l a s t  c l e a r  chance should 
n o t  be  a b o l i s h e d  o r  t h a t  comparative neg l igence  should  n o t  be 
a p p l i e d  t o  s t r i c t  l i a b i l i t y  o r  breach of warranty .  

February 9 ,  1977 
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SPEAKER: 
MR. .............................................................. 

JUDICIARY 
We, your committee on ........................................................................................................................................................ 

HOUSE . 589 having had under consideration .................................................................................................................. Bill NO. ................. 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GIVE JUSTICE, MUNICIPAL, - .  
. ,  

AND CITY COURTS EXCLUSIVE JURISDICTION OVER TRAFFIC VIOLATIONS, - .  

FISH AND GAME VIOLATIONS AND FIRST-TIME DRINKING VIOLATIONS . ,., 

COMMITTED BY MINORS, AND CONCURRENT JURISDICTION WITH THE YOUTH 

COURT OVER MULTIPLE DRINKING VIOLATIONS; AMENDING SECTION 

10-1206, R.C.M. 1947." 

HOUSE 589, ................... ............................................................................................................ Respectfully report as follows: That Bill NO 

introduced bill, be amended as follows: 

1. Amend title, line 5. 
Following: "COURTS" 
Strike: "EXCLUSIVE" 
Insert : "CONCURRENT" 
Following: "JURISDICTION" 
Strike: "OVER" 

2. Amend title, lines 6 and 7. 
Following: line 5 
Strike: lines 6 and 7 in their entirety 

3. Amend title, line 8. 
Following: line 7. 
Strike: "JURISDICTION" 
Following: "OVER" 
Strike: "MULTIPLE" 

EIPPX3P3Ix 

Continued on page 2 

Chairman. S T A T E  PUB. C O .  . .am-. 
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4 .  Amend page 1, section 1, subsection (2) , line 23. 
Following: " eenea~ ren t "  
Strike: "exclusive" 
Insert: "concurrent" 
Following : "jurisdiction" 
Insert: "with the youth court" 

. . 

5 .  Amend page 2, section 1, subsection (3), lines 10 through 13. 
Following: line 9 
Strike: subsection (3) in its entirety 

AND A S  AMENDED, DO P A S S  
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JUDICIARY ............................................................................................................... We, your committee on ......................................... 

HOUSE 607 - 
hzving under cnnsideration .................................................................................................................. Bill No. ................. 

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW BOND IN THE CASE 

OF TRAFFIC VIOLATIONS TO BE MADE BY CHECK I N  LIEU OF CASH." 

HOUSE ................... 607, ............................................................................................................ Respectfully report as fOlbws: That Bill NO 

i n t r o d u c e d  b i l l ,  b e  amended as ' f o l l o w s :  

1. Amend page  1, s e c t i o n  1, s u b s e c t i o n  ( 2 ) ,  l i n e  18 .  
F o l l o w i n s :  " t h e "  - 
S t r i k e :  "pe r son"  
I n s e r t :  "highway pa t ro lman  o r  o t h e r  a u t h o r i z e d  a g e n t "  

2. Amend page  1, s e c t i o n  1, s u b s e c t i o n  ( 2 ) ,  l i n e  2 0 .  
Fol lowing:  l i n e  19 
S t r i k e :  " i n s u f f i c i e n t  f u n d s "  
I n s e r t :  "non-payment" 

AND AS AMENDED, DO PASS 
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SPEAKER: 
MR. .............................................................. 

J U D I C I A R Y  
We, your committee on ........................................................................................................................................................ 

. . HOUSE 6 3 4  having had under consideration .................................................................................................................. Bill No. ................. 

A B I L L  FOR AN ACT ENTITLED:  "AN ACT AMENDING SECTIONS 1 6 - 2 1 6  

AND 1 6 - 2 3 4 ,  R.C.M. 1 9 4 7 ,  TO EXPAND GALLATIN AND PARK COUNTIES TO 

INCLUDE CONTIGUOUS PORTIONS OF YELLOWSTONE NATIONAL PARK THAT ARE 

WITHIN THE STATE O F  MONTANA BUT THAT ARE NOT WITHIN A  COUNTY; 

PROVIDING FOR APPROVAL OF THE VOTERS A S  REQUIRED BY THE CONSTITUTION; 

AND PROVIDING AN E F F E C T I V E  DATE FOR THE BOUNDARY CHANGE I F  APPROVED." 

HOUSE 6 3 4  ................... Respec?ful!y iapcii i  as follows: That ......................................................................................................... Bill No 

i n t roduced  b i l l ,  be a m e n d e d  as f o l l o w s :  

1. 'Amend  page 9 ,  sec t ion 3,  l i n e  2 0 .  
F o l l o w i n g :  " coun t i e s"  
S t r i k e :  " a t  t he  p r i m a r y  e l ec t i on  t o  be he ld  J u n e  6 ,  1 9 7 8 "  

2. A m e n d  page 9 ,  sect ion 3 ,  l i n e  22 .  
F o l l o w i n g :  l i n e  2 1  
S t r i k e :  "each" 
I n s e r t :  " t h e "  

3.  A m e n d  page 9 ,  s e c t i o n  3,  l i n e  2 3 .  
F o l l o w i n g :  "effect ive"  
S t r i k e :  "July 1, 1 9 7 8 "  
I n s e r t :  "upon approval" 

4 .  Amend page 9 ,  sec t ion 3 ,  l i n e  2 3 .  
F o l l o w i n g :  l i n e  2 3  

xwmX25 I n s e r t :  "Sec t ion  4 .  da te .  T h i s  a c t  i s  effective 
on i t s  

C\ \ I 
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