
J U D I C I A R Y  COMMITTEE 
F e b r u a r y  9 ,  1977 

The r e g u l a r  mee t ing  o f  t h e  House J u d i c i a r y  Committee was c a l l e d  
t o  o r d e r  a t  8:00 a.m. by Chairman S c u , - l y  i n  room 436 o f  t h e  
C a p i t o l  B u i l d i n g ,  He lena ,  Montana. A l l  members were  p r e s e n t  
e x c e p t  R e p r e s e n t a t i v e s  D u s s a u l t ,  Lory and S e i f e r t .  

Schedu led  f o r  h e a r i n g  w e r e  House B i l l s  641 and 647. 

HOUSE BILL #611: 
REPRESENTATIVE COURTNEY, DISTRICT %86: 
T h i s  b i l l  i s  concerned w i t h  t h e  a f t e r c a r e  o f  y o u t h s  i n  a l l e g e d  
v i o l a t i o n s .  I want  t o  amend on page  1, l i n e  1 5  and 1 6 ,  s t r i k e :  
"or by any p e r s o n "  and on page 2  l i n e  6 ,  s t i k e :  "and t h e  f a c t s  
c o n s t i t u t i n g  a l l e g e d  v i o l a t i o n " ;  on page  3 l i n e  11 - l i n e  1 3  
"board  t o  d e p a r t m e n t ;  page  3 ,  l i n e  24 t h r o u g h  1 and 2 on page  4 .  
H e  s t a t e d  t h e s e  amendments would c l a r i f y ,  make more c l e a r .  

DAN RUSSELL, CHIEF OF BUREAU OF AFTER-CARE: 
T h i s  would p r o v i d e  more k i n d s  of  e v i d e n c e ,  make d i f f e r e n t  k i n d s  
o f  a r r a n g e m e n t s ,  t h a n  a r r a n g e  t o o  r e s t r i c t i v e  a  h e a r i n g  o r  r ev iew.  

REPRESENTATIVE COURTNEY: 
I was concerned  a b o u t  t h e  r i g h t s  o f  a  y o u t h  b e i n g  p r o t e c t e d .  I 
f e e l  t h e  amendment d o e s  t h a t .  

The h e a r i n g  c l o s e d  on House B i l l  641. 

THE HEARING OPENED ON HOUSE BILL #647: 

CHAIRMAN SCULLY t u r n e d  t h e  mee t ing  o v e r  t o  v ice-chai rman Teague,  
t o  p r e s e n t  t h i s  b i l l .  

REPRESENTATIVE SCULLY, DISTRICT $76: 
T h i s  b i l l  w i l l  e s t a b l i s h  a  mandatory p r e - t r i a l  r ev iew p a n e l  t o  
h e a r  and d e t e r m i n e  c l a i m s  f o r  m e d i c a l  l i a b i l i t y .  I t  would 
e s t a b l i s h  r u l e s ,  p r o c e d u r e s  and f a c i l i t i e s  t o  implement t h e  
p u r p o s e  and als;, p r o v i d e  f o r  a  s c h e d u l e  o f  compensat ion  and b e n e f i t s  
for  award. It would g u a r a n t e e  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  o f  
p h y s i c i s n s  and t o  p r o v i d e  t h e  s o u r c e  f o r  t h e  fund ing  o f  t h e  
ac t  and t h e  payment of  awards .  

S e c t i o n  6  d e a l s  w i t h  t h e  s t r u c t u r e  o f  t h e  p a n e l ,  s c r e e n i n g  t h e  
c l a i m s .  On page 6 ,  s e c t i o n  5 t h e  wording i s  n o t  c l e a r .  On page  
1 2 ,  s u b s e c t i o n  ( 2 )  i s  t h e  p a r t  d e a l i n g  w i t h  t h e  c o l l a t e r a l  s o u r c e  
r u l e .  I b e l i e v e  i n  it o n l y  s o  f a r  a s  it i s  n o t  by t h e  i n d i v i d u a l .  
I t h i n k  t h e  mandatory p r e - t r i a l  p a n e l  i s  v e r y  i m p o r t a n t .  I 
p e r s o n a l l y  f e e l  t h a t  t h i s  w i l l  l e a d  t o  some change i n  t h e  r a t e s .  
I t  w i l l  e l i m i n a t e  a  g r e a t  b u l k  of  t h e  d e f e n s e  c o s t s  o f  t h e  i n s u r a n c e  
company. T h i s  w i l l  f a c i l i t a t e  a  l o t  o f  t h e  d i f f i c u l t i e s  w e  have 
i n  t h e  m e d i c a l - l e g a l  p r e - t r i a l  p a n e l .  The p o i n t  h e r e  I t h i n k  
would h e l p  more t h a n  a n y t h i n g  i s  i n  t h e  a c t u a r i a l .  The premiums 
c o l l e c t e d  i n  any g i v e n  c a l e n d a r  y e a r  migh t  n o t  b e  p a i d  o u t  t h a t  
y e a r .  I t h i n k  t h e  number of  c a s e s  w i l l  he  r educed  because  of t h e  
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f a c t  it i s  mandated i n  t h e  p r e - t r i a l  p a n e l .  I d o n ' t  a n t i c i p a t e  a  
r e d u c t i o n  i n  premiums u n t i l  1981  o r  1982. I d o n ' t  t h i n k  t h e y  
would b e  c l e a r e d  o u t  f o r  f o u r  y e a r s .  

GERALD NEELV, YONTANA MEDICAL ASSOCIATION: 
Among t h e  more f r e q u e n t l y  q u o t e d  and d i s t u r b i n g  r e a s o n s  p u t  f o r t h  
f o r  t h e  " m a l p r a c t i c e  c r i s i s "  i s  a  s u g g e s t i o n  t h a t  t h e  i n c r e a s e  
is  d i r e c t l y  d u e  t o  a  d e t e r i o r a t i o n  i n  t h e  q u a l i t y  of  m e d i c a l  c a r e  
b e i n g  d e l i v e r e d  i n  Montana. Under s e c t i o n  1 t h e  b i l l  i s  l i m i t e d  
i n  i t s  impac t .  I p  t h i s  way i.t d i f f e r s  . f rom S e n a t e  B i l l  402. 

On page 2 ,  s e c t i o n  3 d e a l s  w i t h  p r e - c o n d i t i o n e d  s u i t ,  and s e c t i o n  
4 w i t h  t h e  s t a t u t e  o f  l i m i t a t i o n s .  S e c t i o n  5 c a n  be  w r i t t e n  i n  a  
c o u p l e  o f  d i f f e r e n t  ways. On page 3 ,  s e c t i o n  6 ,  t h e  c o n c e p t  o f  
a p r e - t r i a l  s c r e e n i n g  i s  of  g r e a t  m e r i t .  On page  6 ,  s e c t i o n  1 0 ,  
a r e a s  o f  e v i d e n c e  would b e  c o n s i d e r e d .  S e c t i o n  1 4 ,  c o n c l u d e  b o t h  
t h e  q u e s t i o n  o f  l i a b i l i t y  and t h e  q u e s t i o n  of  damages. S e c t i o n  15 
i s  t h e  award s c h e d u l e  f o r  m e d i c a l  l i a b i l i t y .  Page 1 G ,  s e c t i o n  2 6 ,  
t h e  a d m i s s a b i l i t y  o f  e v i d e n c e .  There  have  been c o u r t  tests of  t h i s  
k i n d  o f  a  p r o c e e d i n g .  The c o n c e p t  i s  what i s  c r i t i c a l ,  s u b j e c t  t o  
t h e  i n p u t .  

CHAD SMITH, YONTANA HOSPITAL ASSOCIATION: 
There  h a s  been a tremendous i n c r e a s e  i n  t h e  c o s t  of  i n s u r a n c e .  The 
c o s t  o f  t h e  i n s u r a n c e  now r e f l e c t s  i n  t h e  p a t i e n t s  b i l l .  Any p r o c e d u r e  
t h a t  w i l l  d i r e c t  t o  a  s e t t l i n g  o f  c l a i m s  w i l l  b e  a n  improvement.  V?e 
a r e  l o o k i n g  f o r  a  j u s t  compensat ion  i n  c a s e s  t h a t  do have  m e r i t .  

OPPONENT, BOB RYAN: 
I have, i n  t h e  p a s t ,  hand led  c a s e s  o f  t h i s  n h t u r e  f o r  t h e  c l a i m a n t .  
The l a s t  two o r  t h r e e  y e a r s  h a s  s e e n  a  r ise  i n  t h e  c o s t  of  i n s u r a n c e .  
There  i s  no e v i d e n c e  t h e y  can  g i v e  t h a t  t h e s e  r a t e s  w i l l  go  down. 
They a r e  n o t  s u b j e c t  t o  t h e  a n t i - t r u s t  laws.  Of t h e  4 m i l l i o n  s p e n t  
on t h i s  i n s u r a n c e  i n  F4ontana o n l y  900 d o c t o r s  pay t h a t .  I f  it w e r e  
s p r e a d  o v e r  a l l  p h y s i c i a n s  i t  would be  less t h a n  $4000. The l a w y e r s ,  
d o c t o r s  and l e g i s l a t o r s ,  w i t h o u t  any r e a l  s t u d y  a r e  a t t a c k i n g  t h e  
i n s u r a n c e  sys tem.  T h e r e  i s  no proof  t o  o u r  knowledge t h a t  a c t i o n s  
have  r i s e n  e x t e n s i v e l y .  They do p ropose  4 p r o p o s i t i o n s  i n  t h e i r  
a r t i c l e ,  s t a t u t o r y  r e q u e s t s  s h o u l d  a l l  b e  t h e  same r e g a r d l e s s  o f  t h e  
s i z e  o f  t h e  p r a c t i c e .  S p e c i a l  p r i v i l e g e s  f o r  t h e  p r i v i l e g e d  few i s  
n o t  new. I wonder what you would do i-f you had a  p a n e l  of l a w y e r s .  
I f  you a r e  g o i n g  t o  have  a  p a n e l  it s h o u l d  b e  o f  l a y  p e o p l e  and I 
a l s o  oppose  t h e  v o l u n t a r y  p a n e l .  

H e  gave  examples of  c a s e s  i n  which t h e  p a n e l  would not  work. I would 
l i k e  t o  have  you have  t h e  f o u r  recommendations.  

OPPONENT, GREG MORGAN, STATE BAR O F  MONTANA: 
H e  commented t h a t  M r .  Ryan d o e s  n o t  r e p r e s e n t  t h e  b a r  a s s o c i a t i o n .  
H e  gave  a  handout  t o  t h e  committee s t a t i n g  t h e  p o s i t i o n  o f  t h e  b a r  
a s s o c i a t i o n .  (copy a t t a c h e d )  
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FRANKLIN LONGAN, MONTANA BAR ASSOCIATION: 
I have  been on a p a n e l  t o  r e v i e w  t h e s e  c a s e s ,  and it h a s  been a 
s u c c e s s .  W e  have  1 2  members, 6 d o c t o r s  and 6 l a w y e r s .  These 
p a n e l s  have  been o p e r a t i n g  w i t h o u t  expense  t o  anybody. W e  o n l y  
make recommendations.  No one  else i s  a l lowed  a t  t h e  h e a r i n g ,  on ly  
t h e  d o c t o r s  and t h e  l a w y e r s ,  and t h e  w i t n e s s e s .  No p r e s s .  A l l  
r e c o r d s  a r e  made a v a i l a b l e  t o  t h e  p a n e l .  

MR. LORY CAME I N .  

M r .  Longan c o n t i n u e d ,  I t  h a s  broken down i n  t h e  p a s t  few y e a r s .  
The f a u l t  i s  t h e  i n s u r a n c e  companies,  s o  t h e  d o c t o r s  have  t o l d  u s .  
Aetna  h a s  s a i d  t h e y  would n o t  le t  t h e  d o c t o r s  a p p e a r  b e f o r e  t h e  
p a n e l s  any more. The p a n e l s  have  worked and w e  want them t o  work. 
I am i n  f a v o r  o f  a mandatory p a n e l .  However, d o n ' t  a l l o w  any p a n e l  
t o  d e t e r m i n e  damage. I n  s e c t i o n  1 0 ,  I n o t i c e ,  o n l y  Montana d o c t o r s  
a r e  a l l o w e d ,  and t h a t  i s  u n f o r t u n a t e .  T h i s  i s  a v i o l a t i o n .  H e  
d i s c u s s e d  s e c t i o n  11, it seems it shou ld  b e  l i k e  a  j u r y  d o e s ,  do  it 
immedia te ly .  I n  s e c t i o n  1 2 ,  w e  s h o u l d  n o t  f i g u r e  o u t  what t h e  
s e t t l e m e n t  s h o u l d  be .  I t  i n v o l v e s  one  o f  o u r  c o n s i t u t i o n a l  r i g h t s .  

H e  commented a b o u t  s e c t i o n  1 3 ,  a s k i n g  t h e  p a n e l  c o n s i s t  of  3 d o c t o r s  
and 3 l a w y e r s  and t h e  chairman must be  a l awyer .  S e c t i o n s  1 4  and 1 5  
c a l l  f o r  t h e  award of  damage. T h i s  p a n e l  s h o u l d  n o t  b e  concerned 
w i t h  awarding damages. I t  i s  a b i g  enough j o b  t o  set on t h e  p a n e l .  

TOM DOWLING, TRIAL LAWYERS ASSOCIATION: 
W e  have  touched  on some o f  t h e  problems.  The t r i a l  l a w y e r s  a r e  
opposed t o  t h i s  b i l l .  

ARNOLD BURGER, YELLOWSTONE BAR ASSOCIATION: 
Discussed  some o f  t h e  t h i n g s  wrong w i t h  t h e  b i l l ,  i n  h i s  o p i n i o n .  
S e c t i o n  1 4  (c)  , I t h i n k  t h i s  was a  c a r r y - o v e r .  W e  do  s u p p o r t  a  
mandatory  p a n e l  t o  s c r e e n  c l a i m s .  I hope t h i s  commit tee  i s  w a i t i n g  
u n t i l  t h e  e n t i - r e  package  i s  p u t  b o r t h  b e f o r e  r e a c h i n g  a d e c i s i o n .  
One o f  t h e  t h i n g s  wrong w i t h  t h i s ,  eve ryone  o f  t h e  p a n e l  h a s  a n  
i n t e r e s t  i n  t h e  outcome, even it  it i s  e q u a l i z e d .  Another  t h i n g ,  
why s h o u l d  a  bond have  t o  b e  p o s t e d  i n  t h i s  ype of  c a s e  when h e  does  
n o t  have  t o  i n  any o t h e r .  The c o u r t  shou ld  c o n s i d e r  o n l y  t h e  
e v i d e n c e  and what t h e  p a n e l  h a s  d e t e r m i n e d  s h o u l d  n o t  b e  a d m i s s a b l e  
e v i d e n c e .  H e  went on and d i s c u s s e d  t h e  f e e s  s e c t i o n  o f  t h e  b i l l .  

WALTER MURFITT, STATE BAR OF MONTANA: 
I m e r e l y  a g r e e  w i t h  M r .  Longdon and M r .  Burger  on t h e  shor tcomings  
of t h e  b i l l .  

REPRESENTATIVE SCULLY: 
I want  t o  thank  t h e  Ye l lows tone  Bar f o r  a p p e a r i n g .  I would l i k e  t o  
speak  t o  a  c o u p l e  o f  i s c u e s .  I d o n ' t  t h i n k  t h e  c o u r t s  a r e  r e a l l y  
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f r e e .  They n e v e r  have  been.  The i n s u r a n c e  companies never  f i g u r e  
t h e i r  f i g u r e s  on t h e  c o s t  f i g u r e s ,  t h e y  f i g u r e  it on t h e  p o s s i b l e  
l o s s  f i g u r e s .  

M r .  S c u l l y  went on t o  d i s c u s s  t h e  f e s t i m o n y  o f  t h e  opponents .  H e  
t a l k e d  a b o u t  t h e  h o n e s t  m i s t a k e s  o r  d i s h o n e s t  m i s t a k e s .  I f  w e  p u t  
a  mandatory  p a n e l  i n  t h e r e  a r e  few r u l e s  t o  p l a y  by. Then you have  
t o  a l l o w  f o r  t h e  l i a b i l i t y  f a c t o r  t o  t h e  d i s t r i c t .  I f  you a r e  
t a l k i n g  a b o u t  p r e s e n t i n g  t h e  f i n d i n g s  t h e r e  i s  t h e  f a c t  t h a t  you have  
a  l i m i t a t i o n  on t h e  e v i d e n c e  you a r e  g o i n g  t o  p r e s e n t .  

The c o n s t i t u t i o n a l  i s s u e  does  n o t  a p p l y .  You c a n  f i x  t h a t  by f raming  
it i n  l anguage  s o  it i s  a n  a d m i n i s t r a t i v e  p r o c e d u r e .  H e  went on i n  
f u r t h e r  d e t a i l  t o  e x p l a i n  t h e  p rocedure .  I would s u g g e s t  t h a t  
damages i s  a  p r o p e r  c o n s i d e r a t i o n  a t  t h a t  s t a g e  o f  t h e  game. 

REPRESENTATIVE WIIREZ : 
If t h e  Bar A s s o c i a t i o n  and t h e  Yel lowstone  Bar g o i n g  t o  g e t  behind 
S e n a t e  B i l l  402. 

MR. DOWLING: 
I c a n ' t  s a y  f o r  s u r e  t h a t  t h e y  w i l l  g e t  beh ind  a  mandatory p a n e l .  

MR. BURGER: 
The Ye l lows tone  Bar w i l l  p r o b a b l y  s u p p o r t  S e n a t e  B i l l  402. 

MR. P'IURFITT : 
The b a r  w i l l  b e  s u p p o r t i n g  t h a t  b i l l .  

MR. MORGAN: 
The Bar A s s o c i a t i o n  w i l l  s u p p o r t  it. 

I n  answer  t o  a  q u e s t i o n  from t h e  commit tee ,  M r .  Morgan s t a t e d  t h a t  
t h e  c o l l a t e r a l  s o u r c e  r u l e  p r o v i d e s  i n  e f f e c t  t h a t  b e n e f i t s  r e c e i v e d  
b y  t h e  p l a i n t i f f  f rom a source whol ly  i n d e p e n d e n t  of and c o l l a t e r a l  
t o  t h e  wrongdoer w i l l  n o t  d i m i n i s h  t h e  damages o t h e r w i s e  r e c o v e r a b l e  
from t h e  wrongdoer.  I n  answer t o  a n o t h e r  q u e s t i o n ,  he  s t a t e d  t h a t  
" t o l i n g "  i n v o l v e s  t h e  s t a t u t e  of  l i m i t a t i o n s .  

MR. NEELY: 
The b a s i c  c o n c e p t  i s  t h e  same i n  b o t h  b i l l s .  However, t h e r e  i s  a 
s u b s e c t i o n  t h a t  i s  d i f f e r e n t  between t h e  two b i l l s .  

REPRESENTATIVES SEIFERT, EUDAILY and DUSSAULT came i n .  

REPRESENTATIVE ROTH : 
W i l l  you e x p l a i n  t h e  s e l f - i n s u r a n c e  program. 

MR. NEELY: 
T h i s  would b e  a j o i n t  u n d e r w r i t i n g  a s s o c i a t i o n  f o r  a  s e l f - s u p p o r t i n g  
program of  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e .  
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Then f o l l o w e d  d i s c u s s i o n  a b o u t  t h e  o r i g i n a l  p a n e l .  M r .  M u r f i t t  
was chai rman o f  t h e  Western D i s t r i c t  P a n e l .  H e  s t a t e d ,  i n  answer 
t o  a q u e s t i o n ,  t h a t  t h e y  d i d  n o t  know how anyone v o t e d  b u t  t h e  v o t e  
c o u n t  was announced. 

A f t e r  some g e n e r a l  d i s c u s s i o n  t h e  h e a r i n g  c l o s e d  on House B i l l  6 4 7 .  

The m e e t i n g  a d j o u r n e d  a t  11:55 a.m. 
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