
J U D I C I A R Y  COYPIITTEE 
February  4 ,  1977 

The r e g u l a r  mee t ing  of t h e  House J u d i c i a r y  Committee was c a l l e d  
t o  o r d e r  by Chairman S c u l l y  a t  8:00 a.m. i n  room 436 o f  t h e  
C a p i t o l  B u i l d i n g ,  Helena ,  Montana on F r i d a y .  A l l  membefs wkre 
p r e s e n t .  

Scheduled  f o r  h e a r i n g  w e r e  House B i l l s  462 and 595. 

M r .  Hank Burgess  o f  t h e  Board of Pardons  asked  i f  he c o u l d  p r e s e n t  
t e s t i m o n y  because  of  t h e  s h o r t a g e  o f  t i m e  when t h e  h e a r i n g  was 
h e l d  on House B i l l  464. The committee c o l l e c t i v e l y  a g r e e d  t h a t  
he  c o u l d  d o  so. 

HOUSE BILL 464: 

HANK BURGESS, BOARD OF PARDONS: 
I have  been on t h e  board  f o r  5 1 / 2  y e a r s .  W e  d i d  a 2  y e a r  s t u d y  
o f  t h e  Montana c o r r e c t i o n s  sys tem.  W e  s h o u l d ' n t  have a  f u l l - t i m e  
p a r o l e  board .  W e  s h o u l d  l e a v e  t h e  board  a s  it i s .  Our recommendation 
s t i l l  s t a n d s ,  One o f  t h e  r e a s o n s  i s  t h e  heavy c o s t ,  t h e y  would 
need a c a r ,  s e c r e t a r y ,  o f f i c e ,  a t  p r e s e n t ,  a  y e a r  c o s t s  a  l i t t l e  
o v e r  60,000 and it c o u l d  g o  up t o  160,900 d o l l a r s .  T h e r e  is  n o t  
enough work f o r  a  f u l l - t i m e  board .  W e  spend a  good d e a l  o f  t i m e  
p r e p a r i n g  f o r  t h e  board .  W e  meet t w i c e  a  month and h a n d l e  an  
a v e r a g e  o f  30 p a r o l e e s  a  month. Out o f  50 c a s e s  o n l y  3 0  a r e  p a r o l e  
c a s e s .  H e  ment ioned a l s o  t h e  p r o f e s s i o n a l  s t a f f ,  a n  e x e c u t i v e  
s e c r e t a r y  and a p a r o l e  o f f i c e r ,  and a  h e a r i n g  o f f i c e r .  Then t h e r e  
a r e  3  a p p o i n t e d  members. The members can  b e  v e r y  o b j e c t i v e .  I 
t h i n k  it i s  much e a s i e r  t o  g e t  r i d  of a  p a r t - t i m e  a p p o i n t e d  member 
r a t h e r  t h a n  a  f u l l - t i m e  s t a t e  employee. 

During 1976,  371 inmates  w e r e  i n t e r v i e w e d  f o r  p a r o l e  and 274 w e r e  
g r a n t e d  p a r o l e .  27% w e r e  s e n t  back f o r  more t i m e .  8 3 %  w e r e  f i r s t  
t i m e  o f f e n d e r s  and f o r  t h e  most p a r t  t h e y  w e r e  young and d i d  s o n e  
s t u p i d  t h i n g ,  13 .8  months i s  t h e  a v e r a g e  l e n g t h  o f  s t a y .  The r a t e  
of  r e t u r n  i s  28 .8  on a  p a r o l e  r e v o c a t i o n  and 6 0 %  e l s e w h e r e .  T h i s  
is  n o t  a r e c i t i v i s r n  f i g u r e .  W e  shou ld  n o t  c o n f u s e  what  i s  g o i n g  on  
n a t i o n a l l y  w i t h  Montana. Our s y s k r n  i s  working p r e t t y  d a r n  w e l l .  
I migh t  s a y  t h a t  I am a  l i t t l e  concerned a b o u t  some o f  t h e  l e g i s l a t i o n .  
72% o f  t h e  p e o p l e  w e  p a r o l e  a r e  e i t h e r  c l e a n  or t h e y  a r e  n o t  g e t t i n g  
c a u g h t .  A m a j o r i t y  had been young 1st t i m e  o f f e n d e r s .  T h i s  708  
s u c c e s s  r a t e  i s  r a t h e r  marvelous ,  i n  s p i t e  of  t h e  l a c k  o f  e d u c a t i o n .  
Of t h e s e ,  70% a r e  a l c o h o l  r e l a t e d ,  20% d r u g  r e l a t e d ,  25% m e n t a l  P 

h e a l t h ,  7% m e n t a l l y  d e f i c i e n t  and 1 5 %  a t  a  g i v e n  t i m e  a r e  h a r d - c o r e  
o f f e n d e r s .  l a y  n o t  p u t  t h i s  100,000 i n t o  d rug  and a l c o h o l  programs,  
o r  m e n t a l  h e a l t h  programs need h e l p .  

There  was g e n e r a l  d i s c u s s i o n  a b o u t  t h e  f i g u r e s  he had g i v e n  and 
R e p r e s e n t a t i v e  Holmes ment ioned t h e  employment o r  l a c k  of  it. 
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REPRESENTATIVE COURTNEY: 
How many d a y s  do you a c t u a l l y  spend?  

MR. BURGESS: 
About 1 week o u t  o f  a  month, a c t u a l l y .  

The d i s c u s s i o n  ended on House B i l l  4 6 4 .  

HOUSE BILL 585 : 

REPRESENTATIVE VINCENT, DISTRICT 878: 
M r .  V i n c e n t  i n t r o d u c e d  S t e v e  Brown, c h i e f  c o u n s e l  & t h e  DNR. 

STEVE BROWN: 
I n  t h e  d e f i n i t i o n  o f  p o l l u t i o n  on page 2 ,  on l i n e  18  I r e q u e s t  
t h a t  you i n s e r t  t h e  word " i n t r o d u c t i o n " .  The q u e s t i o n  came up  t h a t  
w i t h o u t  t h e  word someone may c h a l l e n g e .  On page  5 ,  what  c o n s t i t u t e s  
a n  i l l e g a l  act .  On page 6 ,  C o l s t r i p  3 and 4 ,  Armel la  Creek w a s  
g i v e n  t h e  same s t r e a m  c l a s s i f i c a t i o n  a s  t h e  Yel-lowstone R i v e r .  
Most o f  t h e  d a t a  relates  t o  t h e  main c h a n n e l s  and t h e y  w e r e  g i v e n  
t h e  same c l a s s i f i c a t i o n ,  i f  a  s m a l l e r  i n t e r s e c t i n g  s t r e a m .  I n  
C o l s t r i p ,  t h e  s t r e a m  p r e s e n t e d  a r e a l  l e g a l  dilemma. I f  t h e  
s t r e a m  had been p r o p e r l y  c l a s s i f i e d  it would n o t  have  been p o l l u t e d .  
I would s u g g e s t  amendments on page 7  and 1 0 ,  a d v i s o r y  and c o n s u l t a t i o n  
d u t i e s ,  and on  page  11, r u l e s  o f  c i v i l  p r o c e d u r e .  (copy a t t a c h e d )  

DON WILLIAMS, WATER QUALITY : 
I am concerned  w i t h  amendments, page 6. W e  have p i c k e d  up 
added w a t e r  q u a l i t y  i n f o r m a t i o n ,  p r i m a r i l y  i n  t h e  Ye l lows tone .  I n  
1967 on  w a t e r  - r e v i s i o n  o f  c l a s s i f i c a t i o n  o f  s t r e a m s  on w a t e r  
q u a l i t y  s t a n d a r d s .  I n  1976 t h e r e  w e r e  ma jo r  r e v i s i o n s .  There  a r e  
o t h e r  streams t h a t  may exceed t h e  wal5er q u a l i t y  s t a n d a r d s ,  Pumpkin 
Creek and Powder River. ( p o s i t i o n  p a p e r  a t t a c h e d )  

There  w e r e  no  opponents .  

REPRESENTATIVE VINCENT: 
I th ink .  it would c l a r i f y  c u r r e n t  law and it would h e l p  t h e  l e g i s l a t u r e  
s e r v e  t h e  p u b l i c  h e a l t h .  

REPRESENTATIVE KEYSER asked  a b o u t  page  2 .  

MR. BROWN: 
W e  a r e  n o t  concerned w i t h  non-point  s o u r c e  r e g u l a t i o n .  

REPPXSENTATIVE BAETH asked  a b o u t  Libby Dam. 
- 

MR. WILLIAMS: 
T h a t  i s  covered  by f e d e r a l  law,  a n y t h i n g  a f t e r  1971,  a n  e x i s t i n g  
dam i s  exempt. 
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REPRESENTATIVE ROTH: 
On page 6 ,  what i s  s t a t e  wa te r .  

MR. BROWN r e f e r r e d  h e r  t o  page 3 ,  l i n e  10 of  t h e  d e f i n i t i o n .  
These s t reams  w i l l  be  done a s  they g e t  i n t o  an  a r e a .  

It was asked about  t h e  p o t e n t i a l  impact on Cabin Creek i n  t h e  
North Fork a r e a ,  and M r .  Brown s a i d ,  in some c a s e s  it may mean 
lowering and i n  some r a i s i n g  t h e  c l a s s i f i c a t i o n .  They w i l l  do a l l  
of  t h e  s t reams  i n  an a r e a .  W e  a r e  g e t t i n g  a d d i t i o n a l  f e d e r a l  
money f o r  t h e  s t a t e w i d e  208 program. There are 4 d e s i g n a t e d  a r e a s  
do ing  t h e i r  own water  q u a l i t y  management p l ann ing ,  and t h e  a r e a  
i n  t h e  F l a thead  i s  one of  them. 

2 . 2  m i l l i o n ;  60,000 EPA ; s t a t e  match wi th  25% t o  f e d e r a l  75%. 

REPRESENTATIVE SCULLY: 
Does t h e  department now have t h e  a b i l i t y  t o  l e v y  a  f i n e .  

MR. BROWN: 
No, w e  have t o  f i l e  a  c o u r t  a c t i o n .  

REPRESENTATIVE CONROY: 
Apparent ly  t h i s  i s  des igned  t o  t a k e  c a r e  o f  i n d u s t r i a l  s i t i n g s .  
Have you done any work on farms,  such a s  f o r  s a l i n e  seep?  

MR. WILLIAMS : 
Only on s t a t e  l ands ,  I q u e s t i o n  t h a t  we have any r e g u l a t o r y  c o n t r o l .  

No f u r t h e r  q u e s t i o n s ,  t h e  hea r ing  c lo sed  on HB 585. 

THE HEARING OPENED ON HOUSE BILL #462. 

REPl3ESENTATIVE MELOY, DISTRICT # 29 : 
Thi s  i s  t h e  i d e n t i c a l  b i l l  w i t h  t h e  amendments t h a t  went t h r o u s h  
t h e  House and was k i l l e d  i n  t h e  Senate .  The c o n s t i t u t i o n  r e q u i r e s  
t h e  l e g i s l a t u r e  t o  p rov ide  a  code of e t h i c s .  I t  e s t a b l i s h e s  a 
set  o f  s t anda rds  t h a t  a l l  p u b l i c  o f f i c i a l s  must  conform t o .  

H e  went through t h e  b i l l ,  s t e p  by s t e p ,  and exp la ined  it. He 
commented t h a t  t h e r e  a r e  s e p a r a t e  s t a n d a r d s  f o r  s e p a r a t e  t y p e s  of 
i n d i v i d u a l s .  

=PRESENTATIVE VINCENT,  DISTRICT + 7 8 :  
The ho ld ing  of p u b l i c  o f f i c e  o r  employment i s  a p u b l i c  t r u s t ,  and 
I t h i n k  t h e  passage of t h j s  l e g i s l a t i o n  would d o  a  l o t  t o  p r e s e r v e  
t h a t  conf idence.  Article 2 ,  s e c t i o n  4 of  t h e  c o n s t i t u t i o n  s t a t e s  
w e  have an o b l i g a t i o n  t o  do t h i s .  
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MIKE PICHETTE, EXECUTIVE SECRETARY-DEMOCRATIC PARTY: 
W e  a r e  on r e c o r d  i n  f a v o r  o f  HB 462. H e  r e a d  two p a r t s ' o f  t h e  
p l a t f o r m .  Be comiiented on t h e  f a c t  a l e g i s l a t o r  i s  n o t  t g  a c c e p t  
a f e e  f o r  a f a v o r  and t h a t  on page 5 ,  campaign c o n t r i b u t i o n s  are 
exempt. 

REPRESENTATIVE MELOY: 
Do you have  a s t a t u t e  which p r o h i b i t s  c o n f l i c t s  o f  i n t e n t .  

It  was mentioned t h a t  t h e  o n l y  s t a t u t e  p e r t a i n i n g  was s o  b road  
t h a t  w e  d o n ' t  have  a n y t h i n g .  

REPRESENTATIVE MELOY: 
I t h i n k  t h i s  b i l l  i s  t o o  weak b u t  it i s  a b a r e  minimum t h a t  must  
b e  adop ted .  

REPRESENTATIVE CONROY: 
What a b o u t  s e c t i o n  3 ,  page 3 ,  a s k i n g  a b o u t  j o b  recommendations. 

The q u e s t i o n  was a s k e d ,  on page  5 ,  l i n e  6 ,  a r e  we t a k i n g  away 
t h e  r o l e  o f  t h e  l o b b y i s t .  D i s c u s s i o n  a b o u t  t h i s .  

REPRESENTATIVE MELOY: 
D i s c u s s i o n  a b o u t  p r i v a t e  f i r m s ,  g e t t i n g  c o n t r a c t s ,  t h e  r e a s o n  f o r  
t h e  b i l l ,  and t h e  f a c t  t h a t  t h e r e  i s  a code  of e t h i c s  adopted  i n  
Hawaii.  

D i s c u s s i o n  a b o u t  t h e  meaning of  j u d i c i a r y  and t h e  meaning o f  
f i d u c i a r y .  

REPRESENTATIVE TEAGUE: 
W e  have  a l r e a d y  t a k e n  a n  o a t h .  I d o n ' t  r e a l l y  s e e  t h a t  w e  need 
t h i s  code .  

REPRESENTATIVE RAMIREZ: 
I t  seems t o  m e  t h a t  you a r e  making a r e a l  c o n s t i t u t i o n a l  problem 
by making it s o  g e n e r a l  and t h e n  making a c r i m i n a l  p e n a l t y .  There  
i s  a n  ambigu i ty .  

CHARLIE BELL, COMMON CAUSE: 
W e  a r e  t h e  c i t i z e n s  lobby  t o  make government more open. W e  f u l l y  
s u p p o r t  House B i l l  462. ( s t a t e m e n t  a t t a c h e d )  

The h e a r i n g  c l o s e d  on House R i l l  462. 

The mee t ing  a d j o u r n e d  a t  11 :- 



~~"$5. 
HOUSE B I L L  W 

The primary purpose of t he  Department's r e q u e s t  f o r  amending t h e  s t a t e ' s  

Water P o l l u t i o n  Cont ro l  Act i s  t o  c o r r e c t  a n  e x i s t i n g  inadequacy i n  t h e  law. 

The law was f i r s t  enac ted  i n  1955. S u b s t a n t i a l  changes were made i n  t h e  law 
4 

i n  1971, p r i m a r i l y  t o  s t r e n g t h e n  t h e  a c t  from t h e  enforcement s t a n d p o i n t .  

Add i t i ona l  amendments were made i n  1973, mainly t o  alow t h e  Department t o  comply 

w i t h  PL 92-500 (Federa l  Water P o l l u t i o n  Cont ro l  Act Amendments of 1972) ,  s o  they 

could admin i s t e r  a f e d e r a l  waste  d i s cha rge  permit  program. The p re sen t  

inadequacy r e l a t e s  t o  t h e  1971 amendments and a paragraph  which was added t o  

t h e  law which p reven t s  t h e  Board of Health and Environmental Sc iences  -from 

lowering Water Qua l i t y  Standards o r  .e- s t ream c l a s s i f i c a t i o n s  . The 

Department h a s  found s e v e r a l  examples of streams t h a t  were i n i t i a . 1 1 ~  

m i s c l a s s i f i e d  and t h a t ) t h e r e f o r e ,  should be  p r o p e r l y  c l a s s i f i e d .  The Department 

r e p r e s e n t a t i v e s  w i l l  g i v e  examples of s p e c i f i c  s t r eams  whess>rec lass i f ica t ions  

a r e  needed. I would l i k e . t o  p o i n t  o u t  t h a t  any changes made t o  c l a s s i f i c a t i o n s  

and s t a n d a r d s  must fo l l ow  Montana Adminis t ra t ive  procedures  and any changes w i l l  

p rov ide  f o r  adequate  p u b l i c  p a r t i c i p a t i o n .  

Other changes a r e  proposed. These a r e  cons ide red  minor and a t tempt  t o  

c l a r i f y  p r e s e n t  language i n  t h e  law, improve a d m i n i s t r a t i v e  procedures ,  and 

t r a n s f e r  some d u t i e s  which a r e  p r e s e n t l y  shown a s  g i v e n  t o  t h e  Board t o  t h e  

Department where t h e s e  can be  more a p p r o p r i a t e l y  handled  by t h e  Department. 

These, too ,  w i l l  be  d i s cus sed  by Department pe r sonne l .  
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COMMENTS TO PROPOSED WATEii POLLUTION 
CONTROL ACT AMENDMENTS 

Amendments t o  t h e  Montana Water P o l l u t i o n  Con t ro l  A c t  a r e  
be ing  proposed f o r  t h e  f o l l o w i n g  r ea sons :  , . 

S e c t i o n  69-4802 (5 )  - 
The pu rpose  o f  t h e  proposed a d d i t i o n  t o  t h e  ' p o l l u t i o n w  

d e f i n i t i o n  is  t o  a s s u r e  t h a t  t h e  Department and Board o f  H e a l t h  
and Environmenta l  S c i e n c e s  have t h e  a u t h o r i t y  t o  c o n t r o l  p o l l u t i o n  
o r i g i n a t i n g  n o t  o n l y  from p o i n t  s o u r c e s  b u t  a l s o  from nonpo in t  
sou rce s .  

S e c t i o n  69-4806 ( 3 )  - 
T h i s  amendment i s  proposed t o  a s s u r e  t h a t  any p r o v i s i o n  o f  

a pe rmi t  o r  s t i p u l a t i o n ,  and n o t  j u s t  a l i m i t a t i o n  imposed by a 
pe rmi t ,  i s  e n f o r c e a b l e .  

S e c t i o n  69-4806(4) and (5 )  - 
These a d d i t i o n a l  s e c t i o n s  a s s i s t  i n  c l a r i f y i n g  t h e  scope  o f  

t h e  Depar tment ' s  enforcement  powers. 

S e c t i o n  69-4808.2 (1) (c)  (i) - - 

T h i s  s e c t i o n  i s  no l o n g e r  needed s i n c e  r e v i s e d  s t a n d a r d s  have 
s i n c e  been adop ted  by t h e  Board o f  Hea l t h  and Environmenta l  Sc i ences .  

S e c t i o n  69-4808.2 (1) (c)  (ii) - 
T h i s  proposed amendment c o r r e c t s  t h e  e x i s t i n g  law s i n c e  it 

is  now r ecogn i zed  t h a t  some of  t h e  i n i t i a l  water -use  c l a s s i f i c a -  
t i o n s  w e r e  i n c o r r e c t .  A s  an  example, many o f  t h e  sma l l  s t r e a m s  
i n  t h e  e a s t e r n  p a r t  o f  t h e  S t a t e  were i n c o r r e c t l y  g iven  a  b e n e f i -  
c i a l  u s e  c l a s s i f i c a t i o n  i n d i c a t i n g  s u i t a b i l i t y  f o r  d r i n k i n g  purposes  
v h i l e  " n a t u r a l "  c o n d i t i o n s  make t h e  wa t e r  u n f i t  f o r  domes t i c  u s e .  

S e c t i o n  69-4808.2 (1) ( d )  - 
The d u t i e s  enumerated i n  t h i s  s e c t i o n  shou ld  be  d u t i e s  o f  t h e  

Department o f  Hea l t h  and Environmenta l  S c i e n c e s  and n o t  t h e  Board. 

S e c t i o n  69-4808.2 (2 )  (a)  - 
The d i s c r e t i o n a r y  d u t i e s  c o n f e r r e d  upon t h e  Board i n  t h i s  

s e c t i o n  shou ld  a l s o  be d u t i e s  o f  t h e  Department.  

S e c t i o n  69-4809.1(1) - ( h )  - and S e c t i o n  69-4809.1(2) - 

The d u t i e s  which w e r e  c o n f e r r e d  upon t h e  Board under  S e c t i o n  
69-4808.2 (1) ( d )  and S e c t i o n  69-4808.2 ( 2 )  (a) are t r a n s f e r r e d  t o  t h e  
Department i n  t h e s e  s e c t i o n s .  



S e c t i o n  6 9 - 4 8 2 0 . 1 ( 2 )  - - 

A s  t h e  l aw p r e s e n t l y  s t a n d s ,  o n l y  Department p e r s o n n e l  a r e  
p e r m i t t e d  t o  s e r v e  compl iance  o r d e r s .  T h i s  s t a t u t o r y  r e q u i r e m e n t  
has  f o r c e d  t h e  Department t o  u t i l i z e  p e r s o n n e l  i n  ways t h a t  d o  n o t  
a lways  maximize a w i s e  u t i l i z a t i o n  o f  Department  t i m e  and expense .  
The p roposed  amendment p r o v i d e s  f o r , s e r v i c e  by c e r t i f i e d  m a i l  a n d  
a l s o  e n a b l e s  any p e r s o n  q u a l i f i e d  t o  p e r f o r n  s e r v i c e  under  t h e  
Montana R u l e s  o f  C i v i l  P r o c e d u r e  t o  s e r v e  compl iance  o r d e r s  f o r  t h e  
Department.  The a d o p t i o n  o f  t h i s  amendment would s u b s t a n t i a l l y  
a s s i s t  t h e  Department i n  s a v i n g  t i m e  and expense .  



February 4, 1977 

I a m  Charley Dell represent ing Comon Cause of Montana, - -. - - - --- - -/----- 
Common Cause i s  a  c i t i  zenr s lobby tha t  works at the  na t iona l  ' 
- - -  __l___l______ _- - ._ --___--- 
and s t a t e  l e v e l s  t o  t r y  t o  make g o v e m e n t  more open, 

--A 
- 

accountable,&responsive t o  the  people. - 
__C -- - 
Cormnon-Cause-f_fully--sgport s - -- HB462 -- - - _ _ _  just a s  - we supported 

1 . 3  - 

Ar t i c l e  - X111 ,  sec. 4 of the  Niontana Const i tu t ion which f i v e  

years - ago mand-ated the  ~ i s l a t u r ~  - --__ t o  provide a code of 

e th ics ,  It has not yet  been done. 
_Y 

Corrupt and unethical  behavior by r e l a t i v e l y  f eiv public 

o f f i c i a l s  has undermined the  f a i t h  and t r u s t  of the  governed. 

Public o f f i ce  i s  s public t ~ s t  -- m y  e f f o r t  t o  r e a l i z e  

personal gain through public o f f i ce  i s  a v i o l a t i o n  of t h a t  

t r u s t .  Because of the  part-time nature of most e lec ted  and 

appointed p ~ s i t i e n s  i n  s t a t e  and l o c a l  government, it is  

inev i tab le  t h a t  o f f i c i a l s  w i l l  have pr ivate  i n t e r e s t s  and 

sources of income t h a t  c o n f l i c t  with t h e i r  publ ic  du t ies .  

Itlaking these po ten t i a l  c o n f l i c t s  knoim t o  t he  public  g ives  

c i t i z e n s  information on which t o  judge whether t h e i r  repres- 

en t a t i ves  ac t  i n  the  public  i n t e r e s t  r a the r  t h v l  f o r  p r iva t e  

gain. 

Yie v~ould l i k e  t o  see the  IContana code of 8 W i c s  even s t ronger  
Coy e \ r & c A  pFF:r;Os WL 

with mandatory f i nanc i a l  d isc losure  Bj. c -  - My; t 3 -  " ;YJ-atr -A dt, L OF$<+!&, Ps'P~' 

Pe would a l s o  l i k e  t o  see c i t i z e n  standing t o  sue tii x z  

enforce the  law i f  the  enforcement agency, t h e  commis8ioner, 

does not.  .j  d Be urge a "do passn on BB462 




