
J U D I C I A R Y  COMPlITTEE 
February  1, 1977 

The r e g u l a r  mee t ing  on t h e  House J u d i c i a r y  Committee was c a l l e d  
t o  o r d e r  by Chairman S c u l l y  a t  8:00 a.m. i n  room 436 o f  t h e  C a p i t o l  
B u i l d i n g ,  Helena ,  Montana on Tuesday. Members n o t  i n  a t t e n d a n c e  
w e r e  R e p r e s e n t a t i v e s  Day, D u s s a u l t ,  Ramirez and S e i f e r t .  

Scheduled  f o r  h e a r i n g  w e r e  House B i l l s  279 ,  498,  500 and 513. 

HOUSE BILL #513 : 

REPRESENTATIVE GILLIGAN, DISTRICT # 3 8 :  
T h i s  b i l l  i s  concerned w i t h  t h e  c a r r y i n g  o f  c o n c e a l e d  weapons. W e  
added a  new s e c t i o n  a b o u t  sawed-off s h o t g u n s ,  w i t h  t h e  f i n e  b e i n g  
500 d o l l a r s  o r  imprisonment i n  t h e  c o u n t y  j a i l  f o r  a  p e r i o d  n o t  
e x c e e d i n g  6  months,  o r  by b o t h  such  f i n e  and impr isonment .  T h e r e  
w a s  a n o t h e r  change i n  t h e  r e p e a l e r ,  page  3 ,  o u t s i d e  of  a c i t y  o r  
town. It i s  n o t  i l l e g a l  i n  t h e  e n t i r e  s t a t e .  

TOM HONZEL, COUNTY ATTORNEYS: 
I would a s k  t h a t  94-A-210 and 94-A-211 b e  r e p e a l e d ,  l i n e s  23 and 
2 4  s h o u l d  b e  s t r i c k e n .  These are t h e  p e n a l t y  s e c t i o n s  and a r e  
p r e s e n t  law.  Our i n t e n t  i s  t h a t  w e  have  t r i e d  t o  c o n s o l i d a t e  t h e  
two s e c t i o n s ,  change w i t h i n  or w i t h o u t  t h e  c i t y  l i m i t s  and make t h e  
p e n a l t y  t h e  same. 

PROPONENT, TOM DOWLING, COUNTY ATTORPJEYS : 
W e  s u p p o r t  t h e  b i l l .  

REPRESENTATIVE DUSSAULT CAME I N .  

There  was d i s c u s s i o n  a b o u t  how a sawed-off s h o t g u n  c o u l d  b e  c a l l e d  
a  c o n c e a l e d  weapon o r  i f  it c o u l d  even b e  c o n c e a l e d .  M r .  Honzel 
showed how it migh t  be  done,  w i t h  a n  o v e r c o a t  o r  o v e r s i z e d  p o c k e t s ,  
etc.  I t  was mentioned t h a t  it migh t  b e  p u t  i n t o  a  p a n t l e g  a l s o .  

T h e  hearing c l o s e d  on House B i l l  #513.  

THE H E A R I N G  OPENED ON HOUSE B I L L  #500:  

REPRESENTATIVE DRISCOLL, DISTRICT #91: 
T h i s  b i l l  i.s one of  many i n t r o d u c e d  by t h e  p o s t - a u d i t  commi t t ee ,  
it came up  a f t e r  t h e  s t a t e  t a x  a p p e a l s  b o a r d .  There  i s  no s t a t u t e  
t h a t  makes t h e  a t t o r n e y  g e n e r a l  t h e  o v e r r i d i n g  o p i n i o n .  The i n t e n t  
is v e r y  s i m p l e .  T h i s  would s p e c i f y  t h e  e f f e c t  o f  a n  a t t o r n e y  g e n e r a l s  
o p i n i o n  and c l a r i f y  h i s  d u t i e s .  

MIKE McGRATH, ATTORNEY GENERALS OFFICE: 
W e  a r e  v e r y  much i n  s u p p o r t .  I t  i s  a  c h e a p e r  method o f  g e t t i n g  
q u e s t i o n s  answered. There  i s n ' t  any s t a t u t e  t h a t  g i v e s  a u t h o r i t y  
o v e r  o t h e r  a t t o r n e y s .  
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TOM DOWLING, MONTANA. COUNTY ATTORNEYS ASSOCIATION: 
W e  would s u p p o r t  t h e  c o n c e p t  o f  t h i s  b i l l ,  because  o f  t h e  c o n f l i c t  
between t h e  e x e c u t i v e  and a t t o r n e y  g e n e r a l s  o f f i c e .  The a t t o r n e y  
g e n e r a l s  o f f i c e  shou ld  have t h e  con t ro l l ing  s a y ,  

C 

REPRESENTATIVE ROTH: 
Do you mean t h a t  t h i s  w a s  n o t  t h e  law a h o u t  t h e  a t t o r n e y  g e n e r a l .  

REPRESENTATIVE DRISCOLL: 
Y e s ,  t h a t  i s  r i g h t .  W e  have  s o  much p o t e n t i a l  f o r  c o n f l i c t .  

REPRESENTATIVE HAND: 
What i s  t h e  f u n c t i o n  o f  t h e  p o s t - a u d i t  committee.  

REPRESENTATIVE DRISCOLL: 
An i n t e r i m  committee t h a t  a u d i t s  on a  s c h e d u l e ,  migh t  a u d i t  a  
b o a r d ,  etc.  W e  would p i c k  up i r r e g u l a r i t i e s  on t h e  a u d i t .  

REPRESENTATIVE TEAGUE: 
Might t h e r e  be  a  c o n f l i c t  between t h e  a t t o r n e y  g e n e r a l  and t h e  
c o u n t y  a t t o r n e y s ?  

MR. DOWLING: 
T h a t  s i t u a t i o n  d o e s  o c c u r .  

The h e a r i n s  c l o s e d  on House B i l l  #500.  

CHAIRMAN SCULLY asked  R e p r e s e n t a t i v e  Teague t o  t a k e  o v e r  t h e  meet ing  
i n  o r d e r  t h a t  he  migh t  p r e s e n t  two o f  h i s  b i l l s .  

THE HEARING OPENED ON HOUSE BILLS 279 and 498 :  

REPRESENTATIVE SCULLY, DISTRICT #76:  
There  i s  one  t h r e a d  t h a t  r u n s  t h r o u g h  a l l  o f  t h e  m a l p r a c t i c e  b i l l s .  
There  i s  o n l y  one  b i l l  t h a t  I am aware o f  t h a t  s p e a k s  t o  t h i s  
problem,  concern ing  f r i v o l o u s  a c t i o n s .  T h i s  b i l l  i s  b a s i c a l l y  taken 
from C a l i f o r n i a  l a w .  The p l a i n t i f f  h a s  t o  show a c e r t i f i c a t e  of  
m e r i t  showing t h a t  h e  h a s  m e t  w i t h  a  p h y s i c i a n  i n  t h e  s t a t e  t h a t  
s t a t e s  t h a t  t h e  c a s e  h a s  m e r i t .  The judge may impose a mone ta ry  
p e n a l t y  a g a i n s t  t h e  a t t o r n e y .  You migh t  f i n d  t h a t  a n o t h e r  p h y s i c i a n  
w i l l  n o t  t a k e  a s t a n d  ( a b o u t  t h e  c l i e n t s  c a s e ) ,  you have an  o b l i g a t i o n  
t h a t  i s  above t h a t ,  t o  d e c i d e  it on i t s  m e r i t .  T h i s  b i l l ,  i n  one  
r e s p e c t ,  i s  d i f f e r e n t  from C a l i f o r n i a .  T h a t  d e a l s  w i t h  s p e c i a l i s t s .  

There  are 2 r e a s o n s  t h e  t r i a l  l awyers  migh t  oppose it. 1. t h e  
u n a v a i l a b i l i t y  of  t h e  t e s t  from t h e  m e d i c a l  p r o f e s s i o n  and 2.  t h e  
o b l i g a t i o n  t o  d e c i d e  i f  t h e  c a s e  h a s  m e r i t .  W e  d o n ' t  see t h i s  
problem i n  any o t h e r  p r o f e s s i o n  a t  t h i s  t i m e .  I d o n ' t  t h i n k  any 
b i l l  w i l l  b e  an a l l - o u t  c u r e  f o r  t h e  problem. 
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T h i s  p a r t i c u l a r  b i l l  w i l l  have an impact  and if it d o e s n ' t  t h e n  
t h e  d i s t r i c t  c o u r t s  a r e  n o t  c l ean ing  o u t  t h e i r  p r o f e s s i o n  m d  i f  
t h a t  i s  t h e  c a s e ,  t h e n  it should be brought  t o  our  a t t e n t i o n .  

JERRY LEINDORF, MONTANA MEDICAL ASSOCIATION: 
T h i s  b i l l  does  p reven t  f r i v o l o u s  l a w s u i t s .  Now, how t h i s  b i l l  
might h e l p  u s .  Of t h e  premium d o l l a r  about  1 6 %  goes  t o  t h e  i n j u r e d  
p a t i e n t ,  I n  t h i s  b i l l  w e  a r e  concerned about: t h e  money t h a t  never 
g e t s  t o  t h e  p a t i e n t .  

TOM DOWLING, MONTANA TRIAL LAWYERS: 
How do  you t r y  a case on medical  m a l p r a c t i c e  w i thou t  e x p e r t  
t es t imony?  There has  t o  be a phys ic ian  t h a t  i s  go ing  t o  t e s t i f y ,  
You have t h e  l o c a l i t y  r u l e .  Why l i m i t  it t o  t h e  medical  p ro fe s s ion .  
This  b i l l  i s  d e f e c t i v e  i n  t h a t  manner. How about  a c e r t i f i c a t e  of 
no m e r i t .  Le t s  be f a i r .  I f  t h e  system has  problems it i s  n o t  
always one-sided. B a s i c a l l y ,  t hose  a r e  o u r  comments. 

GREG MORGAN, STATE BAR OF MONTANA: 
I t h i n k  w e  could be  h u r t  by t h i s  b i l l .  Should t h i s  b i l l  p a s s  it 
w i l l  p rov ide  t h e  a t t o r n e y  on t h e  o t h e r  s i d e  w i t h  a l l  t h e  in format ion  
he would need t o  f i l e  a ma l i c ious  p rosecu t ion .  W e  a r e  i n  t h e  
second y e a r  o f  a mandatory b a r  examination i n  Montana. When I 
s i g n  a complaint  I s i g n  it w i t h  r u l e  11 i n  mind. The on ly  t h i n g  
worse t han  c u t t i n g  o f f  a lawyers  tongue i s  c u t t i n g  o f f  h i s  l i c e n s e .  

W. S .  MURFITT, STATE BAR OF MONTANA: 
I am d i s t u r b e d  by t h i s  b i l l .  I t h i n k  every  lawyer i n  Montana t a k e s  
h i s  o a t h  s e r i o u s l y .  I f  it i s  c l e a r - c u t  t h a t  t h e r e  i s  no p o s s i b i l i t y  
o f  recovery  by your c l i e n t  t h e n  I ag ree ,  on t h e  o t h e r  hand a s  a 
lawyer ,  I cannot .  I cannot  impose my w i l l  upon t h e  c l i e n t .  This  
i s  t h e  beginning,  a s  I i n t e r p r e t  i t ,  t o  s t a r t  l i m i t i n g .  We want 
t h e  r i g h t  t o  have medical  m a l p r a c t i c e  e l i m i n a t e d  i n  t h e  c o u r t s  and 
t h a t  i s  n o t  r i g h t .  A l l  a  lawyer i s ,  i s  an advoca te .  Am I going t o  
be  conse rva t ive  a s  some lawyers  have been,  s t epped  o u t  i n  f r o n t  
and p r o t e s t e d  t h e  r i g h t s  of t h e  people .  I can  e n v i s i o n  t h i s  happening, 
r e q u i r i n g  you t o  g e t  a  phys i c i an  i n  t h e  s t a t e  of  Montana. I f  you 
were t o  say  t h a t ,  i f  t h i s  b i l l  i s  passed,  and r e q u i r e s  him t o  
s ay  t h a t  be fo re  he f i l e s  a l a w s u i t  t h a t  t h e  medical  p r o f e s s i o n  w i l l  
respond,  I d o n ' t  b e l i e v e  t h i s  i s  t h e  d i r e c t i o n  w e  want t o  t a k e .  W e  
are d i g r e s s i n g ,  n o t  p rog res s ing .  People d o n ' t  know what t h e  s t a t u t e  
o f  l i m i t a t i o n s  i s  u n t i l  h e  walks i n t o  your o f f i c e  and you t e l l  him. 

H e  went on t o  d i s c u s s  t h e  p o s s i b l i t i e s  of what might  happen i n  
l i m i t i n g  t h e  r i g h t s  of people .  I t h i n k  it i s  lousy l e g i s l a t i o n .  
I t h i n k  t h i s  committee ought  t o  bury it deeply .  

REPRESENTATIVE SCULLY: 
I am happy t o  s e e  t h e  lawyers  showing some emotion. I a m  n o t  s o  s u r e  
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t h a t  t h e  good e t c h i n g s  of  y e s t e r y e a r  a r c  h e r e  t o  s t a y .  W e  keep 
h e a r i n g  a b o u t  t h e s e  m a l p r a c t i c e  b i l l s  a s  p a r t  of a  package .  There  
i s  no package.  Some a p p l y  t o  g e n e r a l  t o r t  r ev iew and some a p p l y  
t o  c l i e n t s  r i g h t s .  . . 
I have  t h e  o b l i g a t i o n  of  advocacy,  I f  t h i s  bi.11 h a s  t h e  b a r  
a s s o c i a t i o n  i n  a  t r e m o r ,  t h e n  I am s u r p r i s e d ,  hecause  I d o n ' t  t h i n k  
it d o e s .  T a l k  a b o u t  a  c o n s p i r a c y  o f  s i l e n c e ,  from lawyers .  The 
o n l y  r e s p o n s e  was from t h e  medica l  p r o f e s s i o n .  I d o n ' t  mind t h e  
amendnient o f  M r .  Dowlings concern ing  any l i c e n s e d  p h y s i c i a n .  I 
t h i n k  t h i s  i s  one r e a s o n  t h a t  w e  a r e  h a v i n g  problmes  i n  t h e  l e g a l  
p r o f e s s i o n .  There  i s  no way t h a t  we s h o u l d  r e c o v e r  a  mi l - l ion  d o l l - a r s  
f o r  one  pe r son .  I d o n ' t  t h i n k  any one  p e r s o n  i s  wor th  t h a t  much. 
However, I do a p p r e c i a t e  t h e  comments t h a t  have  been made. I am s o r r y  
i f  t h e y  a r e  h u r t ,  b u t  I t h i n k  more p e o p l e  w i l l  be h u r t  by a f r i v o l o u s  
law s u i t .  

There  f o l l o w e d  g e n e r a l  d i s c u s s i o n  a b o u t  t h e  d i s c o v e r y ,  i n  Montana, 
3 y e a r s  from d a t e  o f  d i s c o v e r y .  Also  d i s c u s s i o n  a b o u t  r u l e  11. 

REPRESENTATIVE KEYSER: 
What i s  d i s c i p l i n a r y  a c t i o n ?  

MR. MORGAN: 
The most s e v e r e  i s  l o s i n g  your  l i c e n s e .  W e  would hope t h a t  some o f  
t h e s e  m a l p r a c t i c e  d o l l a r s  w i l l  b e  s p e n t  on fo l low-up f o r  t h e s e  
f r i v o l o u s  c l a i m s .  

REPRESENTATIVE LORY: 
I n  t h i s  c e r t i f i c a t e  o f  m e r i t ,  what i s  t h e  r e s p o n s i b l i i t y  back on 
t h e  p h y s i c i a n .  

RGPRESENTATIVE SCULLY: 
I would imagine  t h a t  t h e  a t t o r n e y  would l e a v e  some k i n d  of  j u s t i f i c a t i o n  
o f  t h e  r e a s o n s  set f o r t h .  Most problems i n  m a l p r a c t i c e  a r e  c r e a t e d  
a f t e r  t h e  f i l i n g  o f  t h e  c a s e .  

REPRESENTATIVE CONROY: 
Would t h e r e  n o t  b e  f e a r  on t h e  p a r t  o f  t h e  d o c t o r  t o  t e s t i f y  a g a i n s t  
a  member o f  h i s  own p r o f e s s i o n ,  w o u l d n ' t  t h e r e  be  c e n s u r e ?  

REPRESENTATIVE SCULLY: 
You a r e  t a l k i n g  a b o u t  two d i f f e r e n t  t h i n g s .  You have  t o  have  someone 
t a k e  t h a t  p a r t  of  t h e  c a s e  e v e n t u a l l y .  T h e r e  a r e n ' t  t o o  many s a n c t i o n s  
l e v e l e d  w i t h  t h i s  l i t t l e  gem, ( r u l e  11). T h e r e  a r e  an awfu l  l o t  of 
c a s e s  t h a t  w e r e  t h e r e  t h a t  s h o u l d n ' t  have  been .  

REPRESENTATIVE ROTH: 
Is it a  f a c t  o r  a  rumor t h a t  t h e r e  a r e  more o f  t h e s e  c a s e s  f i l e d ?  
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MR. MURFITT: 
The medical  m a l p r a c t i c e  c a s e  i s  a  hard c a s e  t o  win. I r ecogn ize  
t h a t  d o c t o r s  have t o  be  p o s i t i v e .  . , 

REPRESENTATIVE ROTH: 
I cannot  unders tand why t h i s  c e r t i f i c a t e  of m e r i t  would cailse s o  
many problems. Is t h i s  h u r t  f e e l i n g s  o r  g u i l t  f e e l i n g s .  

REPRESENTATIVE EUDAILY: 
W i l l  t h e  c o n s u l t i n g  phys i c i an  have any l i a b i l i t y ?  W i l l  h i s  
i n su rance  have t o  cover  him, w i l l  it have any e f f e c t  on h i s  i n su rance?  

REPRESENTATIVE SCULLY: 
I d o n ' t  t h i n k  so. The r a t e s  a r e  f i g u r e d  on h i s  s k i l l  o r  l e v e l  of 
p r a c t i c e .  

MR. DOWLING: 
There was ano the r  b i l l  ear l ier ,  t h i s  week, t h a t  ve ry  t h i n g  might  be  
p o s s i b l e .  

REPRESENTATIVE SCULLY; 
I am g e t t i n g  t i r e d  of  t h i s  package d e a l .  I answered your q u e s t i o n  
on t h e  b a s i s  o f  t h i s  b i l l .  The s e t  of c i r cums tances  i n  C a l i f o r n i a  
has  n o t  f i g u r e d  i n  t h e  f a c t s  and f i g u r e s  i n  t h e  i n s ~ r a n c e  r a t e s .  
I have gone th rough  t h e  whole i n f l a t i o n a r y  f i g u r e  and nowhere does 
it f i g u r e .  

REPRESENTATIVE DAY: 
Don't  t h e  i n su rance  companies, i n  f a c t ,  b a s e  t h e i r  premiums on t h e  
amount of  claims pa id .  

MR. MURFITT: 
By c u t t i n g  o u t  t h e  f r i v o l o u s  s u i t  t h i s  s h o u l d  save  some amount of 
money. 

REPRESENTATIVE DAY: 
Assume a  surgeon has  t o  sue ano the r  surgeon.  V?ontt he know t h a t  
h i s  r a t e s  w i l l  go up. It i s  my f e e l i n g  t h a t  t h i s  w i l l  cause  m a l p r a c t i c e  
r a t e s  t o  rise. Is t h a t  n o t  r i g h t ?  

MR. LEINDORF: 
Y e s ,  every  good c l a im  would. 

The hea r ing  c lo sed  on House B i l l  #279. 

THE HEARING OPENED ON HOUSE BILL 3 4 9 8 :  

REPRESENTATIVE SCULLY: 
This  i s  ano the r  of  t h e  county a t t o r n e y s  package b i l l s .  It  i s ,  as a  
m a t t e r  of f a c t .  Everybody has  subpoena power except  t h e  county 
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a t t o r n e y .  I n  many o t h e r  s t a t e s  you have  s o r t  of a d u a l  p r o c e s s .  
The o t h e r  method i s  by g rand  j u r y .  I g u e s s  t h e  d e r i v a t i v e  o f  t h e  
b i l l  i s  t h a t  p e o p l e  d o n ' t  want t o  g e t  i n v o l v e d .  T h i s  b i l l  kFeaks  
t o  t h e  p e o p l e  on t h e  f r i n g e  who migh t  h e l p  b r i n g  a b o u t  t h e  f i l i n g  
o f  a n  a c t i o n .  The county  a t t o r n e y s  t h r o u g h o u t  t h e  s t a t e  have  a 
g r e a t  need f o r  t h i s  t y p e  of l e g i s l a t i o n .  T h i s  b i l l  would a l l o w  
t h e  c o u n t y  a t t o r n e y s  t o  make i n v e s t i g a t i v e  i n q u i r i e s  t h r o u g h  t h e  
subpoena p r o c e s s .  

ROBERT L. DESCHAMPS, COUNTY ATTOPSEV : 
I would i n  f a c t ,  d r a f t  t h i s  b i l l  o r  a t  l e a s t  a n  e a r l i e r  v e r s i o n  
of  it. W e  r e s e a r c h e d  a b o u t  2 months t o  see how it would a p p l y  
i n  t h i s  s t a t e .  E s s e n t i a l l y ,  t h i s  b i l l ,  what  i t  amounts t o ,  i s  
t o  g i v e  more i n v e s t i g a t i v e  a u t h o r j t y  i n  c r i m i n a l  c a s e s .  I n  s e c t i o n  
1, it p u t s  i n  a s a f e g u a r d  t h a t  many o t h e r  s t a t e s  d o  n o t  have ,  and 
s e c t i o n  2 p r o v i d e s  f o r  t h e  i n q u i r y .  S e c t i o n  3 i s  t h e  most  c o n t r o -  
ve r s i a l ,  c o n c e r n i n g  s e l - i n c r i m i n a t i o n  and immunity, b o t h  t r a n s a c t i o n a l  
immunity and u s e  immunity. 

I t h i n k  t h e r e  a r e  some s e r i o u s  problems w i t h  t h i s  p r e s e n t  immunity 
s t a t u t e .  The immunity w e  a r e  t a l k i n g  a b o u t  h e r e  i s  t h e  u s e  immunity. 

S e c t i o n  3 a l s o  h a s  a p r o v i s i o n  f o r  p r i v i l e g e .  S e c t i o n  4 i s  t h e  
p r o c e d u r e  whereby i f  you g e t  a  w i t n e s s  i n  a n o t h e r  s t a t e ,  you g e t  a  
subpoena h e r e  and it i s  e n f o r c e d  i n  t h e  o t h e r  s t a t e .  I n  e s s e n c e ,  
t h e r e  i s  a  d e f i n i t e  need f o r  it. 

M I K E  McGRATH, ATTORNEY GENEFtALS O F F I C E :  
I would l i k e  t o  o f f e r  an  amendment, on page 1, s e c t i o n  1, l i n e  1 3 ,  
f o l l o w i n g ;  " i n v e s t i g a t e " ,  i n s e r t ;  " a l l e g e d  u n l a w f u l  a c t i v i t y " .  
W e  s u p p o r t  t h i s  b i l l .  T h i s  subpoena power i s  n o t  p r e s e n t  a t  a l l  so 
it i s  v e r y  e s s e n t i a l  t h a t  some k i n d  o f  subpoena power y e t  p l a c e d  on 
t h e  books.  It i s  much less cumbersome t h a n  a g r a n d  j u r y .  T h i s  b i l l  
i s  n o t  b e i n g  proposed t o  c i rcumvent  t h e  g r a n d  j u r y  p r o c e s s .  I l i k e  
t h i s  b i l l ,  I l i k e  it a l o t .  It  has some good s a f e g u a r d s .  It m u s t  
b e  i s s u e d  by a  c o u r t  t o  p r e v e n t  h a r a s s m e n t ,  s u p p o r t e d  by a n  a f f i d a v i t .  
There  a r e  a l s o  some p r o v i s i o n s  s o  t h a t  you c o u l d  g o  i n t o  c o u r t  and 
quash  t h e  subpoena.  

The r e a s o n  I s u g g e s t  t h i s  amendment i s  b e c a u s e  o f  t h e  a n t i - t r u s t  
v i o l a t i o n s .  I s u p p o r t  t h i s  b i l l  and u r g e  i t s  p a s s a g e .  

TOM HONZEL, COUNTY ATTORNEY: 
W e  s u p p o r t  t h i s  b i l l .  During t h e  l a s t  s e s s i o n  w e  had a b i l l  t h a t  
was k i l l e d  i n  t h e  S e n a t e  J u d i c i a r y  Committee. W e  need t h e  subpoena 
power. W e  are a s k i n g  you t o  g r a n t  t h e  subpoena power. I would a s k  
t h a t  you a c c e p t  t h e  amendment and g i v e  it a  d o  p a s s  recommendation. 
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REPRESENTATIVE DUSSAULT: 
Can you g i v e  m e  some i d e a  of when it wou ld  be  more a p p r d p r i a t e  t o  
u s e  t h i s  t h a n  a grand ju ry .  

MR, McGRATH: 
Where t h e  a n t i - t r u s t  laws might be involved .  

REPRESENTATIVE HAND; 
Would it work f o r  bo th  c i v i l  and c r i m i n a l  c a s e s .  

MR. McGRATH: 
With t h e  amendment. 

There were no f u r t h e r  q u e s t i o n s  from t h e  committee and t h e  hea r ing  
c lo sed  on House B i l l  #498. 

The meet ing adjourned a t  9:50 a.m. n. 

Mary (~l$&'n Connelly . Sec 



Rule 1 0 ( ~ )  RULES OF CIVIL PROCEDURE 

each of which shall be limited a s  fa r  as  practicable to a stateme~tt  of a 
single set of circumstances; and a paragraph ma)- be referred to by nrirrlber 
in all  succeeding pleadings. Eaeli clairn fouudecl up011 a separate transaction 
o r  occurrence and each defense other than denials shill1 be stated 111 a 
separate count or  defense n-heneyer a sepnratio~l facilitates the clear pres- 
entation of the matters set forth, 

History: En. See. 10, Ch. 13, L. 1961. Compiler's Note 
This rule is jdcnticnl ni tk  t l ~ e  Federal 

Rule. 

DECISIOSS UKDER FORJIER LAW 
Wijoinder  of Causes not separately stnted a ~ d  numbered as  re- 
Where two causes of action are improp- quired by former statute. Roberts v. Siu- 

erly united, a demurrer, and not a motion nott, 65 M 369, 372, l i 7  P 252. 
to separately state and number, is  the The objection thst  causes of action are 
proper remedy. 3fcLean v. Dickson, SS 31 not separately stated and numbered can- 
203, 209, 190 P 921. not be raised by den~urrer, the proper 

remedy for  such a defect being a motion 
Separate Statement of Causes t o  make the con~plaint mole definite and 
A demurrer cannot be invoked to cure certain by separately stating the causes 

a complrint coritaining several causes of of action. Jorud v. Kooduide, G3 N 23, 
action, defective because such causes are  25, 206 P 341. 

(c) ADOI'TION BY REFERESCE-EXIIIBITS. Statements in a 
pleading may be adopted by reference in a different part  of the same plead- 
ing or in another pleading or in ally motiorl. A copy of any  written instru- 
~iieiit which is an exhibit to  a pleading is a part thereof for all purposes. 

History: En. Sec. 10, Ch. 13, L. 1961. 71 C.J.S. Pleading $$ 0, 371 e t  seq. 

Compiler's Note JI:lps, reco~ds, deeds, and papers al- 
 hi^ rule is identical lvith the Federal lo\ved to con~plete or correct insufilcient 

Rule. or inaccurate description in pleading. 
111 ALR 1200. 

Collateral Refereoces 
Pleadings-15, 307. 

Rule 11. Signing of pleadings. 
Every pleading of a party represented by an  attorney shall be signed by 

a t  least one attorney of record in his irldividual name, whose address s l~a l l  
be stated. A party who is not  represented by an  attorney shall sign his 
pleading and state his address. Esccpt when otherwise speciGcally provided 
by  rule or statute, pleadings need not be verified or. accompanied by affidavit. 
The signature of an  attorney constitutes a certificate by him that he has 
read tIie pleacling; that  to the best of his knowledge, information, aud belief 
there is good ground to support i t ;  and that i t  is not iuterposerl for  clelay. 
If a pleacling is not signer1 or is signed with inteut to defeat the purpose 
of this rule, i t  rnay be striclren as sham al~cl false and the action may proceed 
as though the pleading had not been served. For  a tvillf~11 violati011 of this 
rule a n  attorney may be subjected to appropriate disciplinary action. Simi- 
lar  action may be taken if scanclalous or  inclecer~t matter is inserted. 

History: En. Ssc. 11, Ch. 13, L. 1961. would seem unnecessary i n  view of our 
statutory p~ovis;ons on evidence. 

Commission Note 
Thc proposed rule is identical with the Eeferences 

Federal Rule, euccpt for  the otnission of Plcacli1ig~2Si-304. 
the  sentellee abrogating the rulo in e q ~ ~ i t y  71 C.J.S. Pleading S S  339-366. 
with respect to evidence to overconic an 41 Am. Jur. 433, Plcacli~~g, $ 5  278-2S7. 
answer uoder oath. The seritence omitted 


