
J U D I C I A R Y  COFmITTEE 
J a n u a r y  2 5 ,  1.977 

The r e g u l a r l y  schedu led  n-ee t ing  o f  t h e  House J u d i c i a r y  Committee was 
h e l d  a t  8 :00  a.m. w i t h  Chairman S c u l l y  p r e s i d i n g  on J a n u a r y  2 5 ,  1 9 7 7 ,  
i n  room 4 3 6  of t h e  C a p i t o l  Rui l d i n g ,  Helena ,  Plontana. A i l  members w e r e  
p r e s e n t  w i t h  t h e  exceptj-on of R e p r e s e n t a t i v e  KennerZy. 

Scheduled for h e a l r i n g  w e r e  House B i l l s  #28Q, 291, and 3 2 0 .  

The h e a r i n g  opened on  IEousc Ri.3 1 # 2 3 1 :  
REPRESENTATIVE GTLLIGAN, DISTRICT #38 : 
T h i s  h i l l  s imply  d e a l s  w i t h  t h e  m a t t e r  o f  conceaLinq o r  o b s c u r i n g  t h e  
i d e n t i t y  o r  crl l - e r i r ~ g  t h e  scri  a1 n~~.rnber o r  any o t h e r  c l i  s t-f ngu i s h i n g  
i d e n t i f i c a t i . s n  number on an a r t i c l e  o r  v e h i c l e .  

PROPONENT, BERT KB.ONIN, COUNTY RTTORLQRY S COORDINATOR r 
T h i s  i s  m e r e l y  a  housekeeping m a t t e r .  It c l e a r s  up  some d i s c r e p a n c i e s .  

THE HEARING CLOSEO ON HOUSE BILL # 2 9 1 *  

THE HEARING OPENED ON IIOIJSE RILL # 2 8 0 : 
CIIAIRMAN SCULLY t u r n e d  t h e  mee t ing  o v e r  t o  t h e  v ice -cha i rman ,  R e p r e s e n t a t i v e  
Teague jn  o r d e r  t.o p r e s e n t  t h e  b i l l ,  o f  which he  i s  c h i e f  s p o n s o r ,  

REPRESENTATIVE SCULLY, DISTRICT #76 :  
T h i s  b i l . 1  w i l l  p r o v i d e  a  s p e c i f j - c  t i m e  p e r i o d  i n  which a  cr iminal .  
c h a r g e  may b e  amended by t h e  p r o s e c u t i o n  a s  t o  m a t t e r s  of  s u b s t a n c e  and 
t o  l i m i t  such  amendments t o  one  o c c a s i o n .  T h i s  came abou t  a s  a  r e a c t i o n  
t o  a  supreme c o u r t  c a s e .  The c a s e  invoZved a n  a g g r a v a t e d  a s s a u l t .  He 
went on t o  e x p l a i n  t h e  d e t a i l s  and c i r c u m s t a n c e s  of  t h e  c a s e  and t h e  
r e s u l t a n t  d e c i s i o n .  It concerned t h e  p r o v i n g  of  s e r i o u s  b o d i l y  harm and 
it was asked  t h a t  it h e  changed t o  i n t e n t  of s e r i o u s  b o d i l y  harm, It 
w a s  n e c e s s a r y  t o  prove  apprehens ion  o f  s e r i o u s  bodi1.y harm, i n s t e a d  o f  
s e r i o u s  b o d i l y  harm. H e  e x p l a i n e d  t h e  d i f f e r e n c e .  T h i s  b i l l  w i l l  
a l l o w  t h e  c o u n t y  a t t o r n e y  any t i m e  b e f o r e  35 d a y s  b e f o r e  t h e  t r i a l  t o  
amend once  i n  m a t t e r s  of  s u b s t a n c e ,  s o  you c a n  c l e a r  up  any m i s t a k e  of 
m i s i n f o r m a t i o n .  You can" b e  a lways  s u r e  t h a t  you a r e  completely a c c u r a t e .  
The t r i a l  i s  t o  a r r i v e  a t  t h e  t r u t h .  

PROPONENT, TOM HONZEL, DEPUTY COUNTY ATTORNEY: 
R e p r e s e n t a t i v e  S c u l l y  h a s  o u t l i n e d  t h e  problem. I t h i n k  t h e  i m p o r t a n t  
t h i n g  t o  remember i n  t h e  b i l l  i s  the r i g h t s  of t h e  d e f e n d a n t .  The purpose  
o f  t h e  documcilt j s  t o  gi.vf2 the defcndank time so t h a t  t l ~ c  d e f e n d a n t  
knows what  h e  i s  charged w i t h .  W e  a r e  n o t  v i o l a t i n g  any s u b s t a n t i v e  
r i g h t s  of  t h e  d e f e n d a n t .  

1 OPPONENT, WILLIAM LEAPI-IART, MEMBER O F  THE MONTANA CRIMINAL DEFENSE LAWYERS: 
H e  mentioned a n  amendinent t o  t h e  code  o f  c r i m i n a l  p rocedure .  You c a n n o t  
change any m a t t e r s  of s u b s t a n c e  b u t  m a t t e r s  of  form. There  a r e  s e v e r a l  
drawbacks.  1. T h i s  b i l l  e x t e n d s  t h e  5+ y e a r s  t o  f i l e  a  c r i m i n a l  
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proceedil ly , 2. 1~ ~zL.J.~.~ws LO auCorii.t Csciii l y  arnend wi tho \ , i  ;.he cLju1 ts 
p e r m i s s i o n .  3 .  It works t o  t h e  p r e j u d i c e  of  a n  accused  p e r s o n .  
4 .  One of  t h e  o t h e r  s e c t i o n s  95-1803 p rov ided  1 0  days  i f  h e  e n t e r s  
a  p l e a ,  i f  he  g i v e s  n o t i c e  o f  a l i b i .  5 .  t h e  c r i m i n a l  d e f e n d a n t  
h a s  no  c o r r e s p o n d i n g  r i g h t  t o  chanqe t h e  p l e a .  H e  can o n l y  change 
t h e  p l e a  j.2 h e  5 s once inPo c o u r t ,  i i  f o r  somc? r e a s o n  thc: p ~ c a  wnr; 
n o t  f r e e l y  g i v e n .  E s s e n t i a l l y  t h i s  h i l l .  d o e s  n o t  do  a n y t h i n g  t h a t  
i s  n o t  a l r e a d y  a v a i l a b l e  t o  t h e  p rosecu t  <-on. 1 recommend t h i s  b i l l  
do n o t  p a s s .  

REPRESENTATIVE SCTJLLY: 
I n  c l o s i n g ,  t h i s  b i l l  a l l o w s  some p i a c t i c a l i t y  and some ' speed .  
D i s m i s s a l  o f  a  c a s e  h a n d l e s  a l - l  f i v e  of t h e  p o i n t s  p r e s e n t e d  by 
M r .  L e a p h a r t ,  . i f  you tc~kc, the posj.ti.cjr~ t ha t  di.smi.ssa:l \*rJ,.:ll. sol.ve 
a l l  t h e s e  arguments .  R e a l i t y  and p r a c t i c a l i t y  t e l l s  you t h a t  you 
amend t h e  i n f o r m a t i o n .  U s u a l l y  on a  c a s e  t h e  d e f e n d a n t  is  a l r e a d y  
i n  a .  The p r o s e c u t i o n  5.5 hy law f:o I-.::in9 them invi.rerIii;i:c-3.y t o  
a  speedy t r i a l .  I see no p o i n t  i n  s t a r t i n g  o v e r  by d i s m i s s i n g  t h e  
c a s e .  I t h i n k  t h i s  i s  t h e  p l a c e  t o  t a k e  c a r e  o f  t h e  problem. You 
d o n ' t  have  15  d a y s  b e f o r e  a  t r i a l  i f  t h e  p l e a  i s  g u i l t y .  T h i s  i s  
n o t  p r a c t i c a l  i n  h a n d l i n g  t h e  a r r e s t  a n d  p rosecu t ion  c h a r g e  t h a t  we 
have made. H e  then  d i s c u s s e d  t h e  errors  o f  form and e l e n e n t s  o f  t h e  
crime t h a t  c o u l d  be  i n v o l v e d .  He a g a i n  s t a t e d  t h e  c a s e  t h a t  had 
caused  t h e  b i l l  t o  he  i n t r o d u c ~ d .  The  only way you can o v e r t u r n  t - h a t  
t y p e  o f  supreme c o u r t  d e c j - s i o n  i s  th rough  a s t a t u t o r y  change.  

Then f o l l o w e d  d i s c u s s i o n  a b o u t  varicius t y p e s  o f  c h a r g e s ,  e l e m e n t s  
of t h e  c r i m e ,  whether  1:hc s a n e  c h a r g e  o r  n o t ,  t h e  d i f f e r e n c e  i n  whether  
a change i n  form o r  i n  s u b s t a n c e ,  t h e  d i f f e r e n t  p e n a l t y ,  e tc .  

REPRESENTATIVE SCULLY e x p l a i n e d  t h e  documents i n v o l v e d  i f  n e c e s s a r y  
t o  s t a r t  o v e r ,  etc.  

TOM DOWLING: 
93% o f  t h e  p e o p l e  i n  j a i l  have  n o t  been c o n v i c t e d  of any c r i m e .  

REPRESZNTATIVE HOLliES : 
VJould a d d i n g  t h e  workds, " w i t h  l e a v e  of c o u r t  s o l v e  t h e  problem?" 

M r .  LEAPHART : 
Yes, it would help. 

No f u r t h e r  q u e s t i o n s ,  t h e  h e a r i n g  c l o s e d  on House L ill #280. 

THE HEARING OPENED ON HOUSE B I L L  $320: 
REPRESENTATIVE P A ~ L ~ I K E Z ,  D I S T R I C T  % 6 4  : 
T h i s  b i l l  i s  concerned w i t h  compara t ive  n e g l i g e n c e .  I f  a  p e r s o n  i s  
i n j u r e d  by t h e  n e g l i g e n c e  o f  someone e l s e  b u t  i f  t h e y  a l s o  c o n t r i b u t e d  
t o  t h e  n e g l i g e n c e ,  t h a t  h a s  been changed.  H e  gave  examples ,  such  a s  
80 t o  2 0  p e r c e n t  of n e g l i g e n c e ,  e t c .  I t  l e f t  many q u e s t i o n s  a b o u t  
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procedure .  I f  w e  do  it by means o f  s t a t u e s  it w i l l  s o l v e  a  l o t  of  
problems.  I t  answers  3 q u e s t i o n s .  L .  t h e  p e r c e n t  of n e g l i g e n c e  of 
t h e  degendan t ,  2 ,  t h e  p e r c e n t  of n e g l i g e n c e  of t h e  p l a i n t i f f ,  3 .  
p e r c e n t  of  damage s u s t a i n e d  by t h e  p l a i n t i f f .  S e c t i o n  5 u s u a l l y  a p p l i e s  
t o  p r o d u c t s .  I t  preserve:.; 1-he prcsc:xz% J a w ,  j t t s i z  irtakes c l e a r  and 
c l a r i f i e s ,  

CHAIF3fIAN SCULLY: 
T h i s  j u s t  c l e a r s  it u.p some. 

There  f o l l o w e d  a d i s c u s s i o n  a b o u t  Lnd dram shop act, A Cavern o r  
b a r  t h a t  s e r v e s  i n t o x i c a t i n g  beverages  and t h e n  t h a t  p e r s o n  goes  o u t  
and i n j u r e s  someone, whether t h e  b a r o w r ~ ~ r  is  Lhrts l i a b l e  f o r  a  % of 
t h e  damages, T h i s  gives t h e  d e f e n d a n t  CT;e r i g h t  t o  b r i n g  i n  o t h e r  
p e o p l e  he f e e l s  may a l s o  b e  r e s p o n s i b l e .  

REPRESENTATIVE DUSSAULT: 
How do t h e y  d e t e r m i n e  t h e  p e r c e n t  o f  n e g l i g e n c e .  

REPRESENTATIVE RAMIREZ: 
T h i s  i s  t o  h e l p  everyone t o  c l a r i f y  s i n c e  t h a t  h a s  a lways  been a  
problem. 

%' 
PROPONENT, TOM DONLING; 
The t r i a l  l awyers  l o v e  it. They s u p p o r t  t h e  b i l l .  

REPRESENTATIIE RAMIREZ : 
T h i s  i s  main ly  a p r o c e d u r a l  s t a t u t e .  I t  d o e s n ' t  e f f e c t  a n y t h i n g  t h a t  
h a s  a l r e a d y  come t o  p a s s .  I t  w i l l  a p p l y  t o  e v e r y  c a s e  pending a s  of  
J u l y  1, 1977. 

A g e n e r a l  d i s c u s s i o n  f o l  lowed a b o u t  i f  t h e  t i t 1 . e  s h o u l d  change.  

The h e a r i n g  c l o s e d  on House B i l l  # 3 2 0 .  




