
JUDICIARY COMMITTEE 

January 17, 1977 

The regularly scheduled meeting of the House Judiciary was called 
to order by Chairman Scully at 8:00 A. M., Monday, January 17th, 
in Room 436 of the Capitol Building, Helena, Montana. 

All members present with the exception of Representatives Dussault, 
Roth, and Teague, excused. 

Scheduled for hearing were House Bills #116, 117, and 121. 

Chairman Scully announced that House Bill #I21 was cancelled and 
would be heard at a later date. 

THE HEARING OPENED ON HOUSE BILL #1l6, introducing testimony was: 
REPRESENTATIVE BRADLEY, Chief Sponsor, District #77. She said there 
were several proposed amendments that she felt might be necessary. 
This bill is to extend reporter's privilege to information obtained 
for communication to the public. 

She mentioned several examples of cases where the reporter was.cited 
for contempt for failing to disclose the source of the informatbon. 
She continued and explained the reporters shield law, who gets the 
privilege, what kinds are protected and how the privilege will be 
established. If reporters are required to disclose their source, 
'they will dry up and the public will lose their right to know. In 
section 1, it broadens it somewhat. This bill is not really for 
news media, it is for the benefit of the public and the publics 
right to know. There is a growing tendency to subpoena journalists. 
She told of a case with the Great Falls Tribune and an attorney who 
had written a letter to the paper, in which parts of the letter were 
published and the supreme court said the rest of the information must 
be disclosed. The reporter was subsequently subpoened. The court 
ruled that he gave up his privilege by divulging some of the infor- 
mation. The privilege is not waived if part of that information is 
printed. We will have problems in this state if investigative 
reporters lose their privilege because the public will lose their 
right to know. 

PROPONENT PHIL-STROPE: I was the attorney that defended the newsman. 
It brought into focus the rights that we think we have. Our 43 and 
73 statutes were held to be insufficient. He quoted Will Rogers, 
"we only know what we read in the newspapers." The public has a 
right to know and you have to protect him, the reporter, on the 
remainder of the material or his source of information will dry up, 
and the public will not know. 

PROPONENT RON SEMPLE, Montana Press Association: I feel the bill 
makes the intent more clear. This bill is not desighed to protect 
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t h e  p u b l i c ,  r i g h t  t o  know, b u t  t o  p r o t e c t  t h e  r e p o r t e r .  A r e p o r t e r  
has  t o  p r o t e c t  h i s  source  o r  he w i l l  n o t  have any source .  W e  a s k  
t h a t  you s t r e n g t h e n  and c l a r i f y  t h e  law. L e t  u s  t a k e  a s t e p  forward 
and make a  good law b e t t e r .  ( a t t a c h e d  s t a t emen t )  

PROPONENT SAM GILLULY,  Montana P r e s s  Assoc ia t ion .  B i l l  J a n e s  planned 
t o  be  h e r e ,  b u t  could n o t  make it. H e  s t r o n g l y  suppor t s  o u r  p o s i t i o n .  

- H e  p r e s e n t e d  t h e  committee w i t h  a copy of p repared  tes t imony.  
( a t t a c h e d )  

REPRESENTATIVE BRADLEY, i n  c l o s i n g  commented t h a t  sometimes t h e  p r i -  
v i l e g e  w i l l  be  abused,  b u t  w e  cannot  s t a r t  accus ing  and c a u s e  an 
i n v a s i o n  of  t h e i r  d u t i e s  and r i g h t s .  But,  t h a t  s i t u a t i o n  can  work 
bo th  ways, which s i d e  do you t r u s t  t h e  most. 

There  w a s  g e n e r a l  d i s c u s s i o n  whether t h i s  a l s o  a p p l i e d  t o  c a b l e  TV 
and community antenna s e r v i c e .  . - .  

REPRESENTATIVE DAY asked i f  t h i s  b i l l  would exempt a r e p o r t e r  from 
a c i v i l  a c t i o n  i n  anyth ing  t h a t  would be  p r i n t e d  i n  t h e  paper .  

It was dec ided  t h a t  it does ,  b u t  t h a t  t hey  were t r y i n g  t o  g e t  t o  t h e  
t r u t h  and i f  t h e  s t o r y  i s  n o t  t r u e  t h e  source  i s  n o t  p r i v i l e g e d .  
There  was d i s u c s s i o n  about  sou rces  and p r o t e c t i n g  sou rces .  

REPRESENTATIVE RAMIREZ, commented t h a t  i n  a  c i v i l  a c t i o n  t h e r e  a r e  
o t h e r  t h i n g s  involved ,  and REPRESENTATIVE MELOY, one of t h e  sponsors  
of t h e  b i l l ,  s a i d  t h e  de fense  i n  t h o s e  c a s e s  i s  t r u t h .  It seems t o  
me t h a t  i f  he had something he  could r e l y  upon he would n o t  abuse it. 

CHAIRMAN SCULLY, s a i d  w e  d o n ' t  have any s a n c t i o n  f o r  someone who 
abuses  it. The r ea son  l i b e l  d o e s n ' t  work i s  because you c a n ' t  prove 
damages. H e  t h e n  asked of Meloy, would you be w i l l i n g  t o  go a long  
w i t h  a c r i m i n a l  p r o v i s i o n  r a t h e r  t h a n  a c i v i l ?  

REPRESENTATIVE MELOY: The law must p r o t e c t  t h e  source .  T h i s  b i l l  # 

on ly  relates t o  in format ion  t h e  r e p o r t e r  has .  
$ 

MR. SEMPLE: I d o n ' t  know of any r e p o r t e r  t h a t  has  made a  career o f  
mis informat ion .  They do n o t  l a s t  i n  t h e  i n d u s t r y .  

CHAIRMAN SCULLY: The c a s e  law has  eroded t h a t .  

REPRESENTATIVE MELOY: S t a t u t e  i s  t h e  law now. 

The comment was made t h a t  t h i s  b i l l  i s  a s i g n i f i c a n t  s t e p  i n  t h e  r i g h t  
d i r e c t i o n .  

REPRESENTATIVE CONROY, asked i f  r e p o r t e r s  have a  code of  e t h i c s .  M r  
Semple: I t  i s  s o r t  of  an unwr i t t en  law, no a c t u a l  code,  as  such.  
I would n o t  want t o  d e f i n e  what o b j e c t i v i t y  i s .  W e  a r e  ve ry  c a r e f u l  
of t h i s  k ind  of t h i n g .  

REPRESENTATIVE CONROY, t o l d  of a  c a s e  i n  B i l l i n g s  concerning h i s  w i f e  
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: - and a+-newspaper. story about leases on-khe Crow Indian Reservation, . j-,:Gd"7 .;.t .., 
':A"- which was untrue-. At no time did the reporter talk - t.0 his wife -or - - - '-, 

appeal to them for any information. 

There was discussion about similar instances on the part of other 
members of the committee. 

REPRESENTATIVE BRADLEY, wondered if the reporter only has the privi- 
lege as-long as he doesn't disclose his information. 

MR. GILLULY: journalism is a rough draft of history. 

REPRESENTATIVE BRADLEY, mentioned a case in 1972, an incident on 
illegal gambling in Silver Bow County, where the sheriff thought the 
reporter should aid in the enforcement of the laws of the state. 

REPRESENTATIVE DUSSAULT: If I understand correctly, the intent,of 
- this amendment is to protect, if part has been disclosed. - 

REPRESENTATIVE RAMIREZ: Are we making a constitutional decision-or 
a policy decision? 

REPRESENTATIVE BRADLEY: It is a privilege and not an absolute right. 

REPRESENTATIVE MELOY: The existing statute protects the source; . 

REPRESENTATIVE RAMIREZ: Are you expanding this somewhat beyond the 
source? *If you take something ;but of context, aren't you sacrificing 
some degree of reliability? 

REPRESENTATIVE DAY: It seems to me they put some facts in and some 
facts out. 

REPRESENTATIVE ROTH: It seems to me, newspapers must police themselves. 

MR SEMPLE: None of us has any kind of stake in misinforming the public. 
We all make mistakes in the pursuit of truth. 

Hearing closed on House Bill #116. 8 

HEARING OPENED ON;.:HOUSE BILL # 117. 

REPRESENTATIVE BRAND, Chief Sponsor, District #28. Explained that this 
bill gives the veto power to the legislature. It will create a legis- 
lative interim policy committee to control the exercise of quasi- 
legislative powers by the executive branch of state government when 
the legislature is not in session. It is an amendment to the consti- 
tution. 

PROPONENT CHAD SMITH, representing Montana Hospital Association. This 
is a very important piece of legislation. It gives to the people of 
Montana the right to control between sessions of the legislature. The 
enactment of legislation has gotten out of control. I think this is 
a very necessary piece of legislation. It sets up a legislative 
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i n t e r i m  p o l i c y  committee. I th ink  t h i s  i s  a b a s i c  p r o t e c t i o n .  

. " ~P.PONENT ROBERT: LOHNY- S t a f f  Attorney, Governor's Off i c e .  There a r e  - . - - . i: 
t h r e e  branches of government: 

1. The execut ive ,  e l e c t e d  a t  l a r g e  by the  people,  
2. The l e g i s l a t i v e  branch, e l e c t e d  from var ious  d i s t r i c t s  

and, 
3 .  The jud ic ia ry ,  genera l ly  e l e c t e d  from a n o n p o l i t i c a l  
process .  

I would cau t ion  you n o t  t o  throw t h i s  away l i g h t l y ,  t h e  power t o  
approve o r  disapprove a s t a t e  agency. The power t o  determine t h e  
v a l i d i t y  i s  a c o u r t  funct ion .  A group by appointment o r  an e l e c t e d  
body. This  p laces  no s t r i c t u r e s  on t h e  committee bu t  t h e  l e g a l  
power would be i n  t h e  a b i l i t y  t o  disapprove a r u l e  j u s t  because they 
d o n ' t  l i k e  it. T h i s ' i s  having a minor i ty  committee making fundament- - .  - - - 
a l l y  b a s i c  dec i s ions .  

OPPONENT J O Y  BRUCH, League of Women Voters: We speak i n  oppos i t ion  

t 
t o  t h i s  b i l l .  W e  support  a l e g i s l a t i v e  system r e p r e s e n t a t i v e  of a l l  
c i t i z e n s ,  and t h i s  b i l l  c o n f l i c t s  wi th  t h a t  concept. She read a 
s ta tement  prepared by t h e  League and presented copies  t o  t h e  commit- 
t e e .  (copy a t t ached)  

OPPONENT BOB COCHRAN, Department of Revenue: We have l i t e r a l l y  
hundreds of s t a t u t e s  dea l ing  wi th  our department. To us  r u l e s  and 
r e g u l a t i o n s  a r e  an everyday event .  We have backed down on some 
s t a t u t u e s .  We a r e  at tempting t o  do it i n  an e q u i t a b l e  fashion.. 
Notice e s p e c i a l l y  s e c t i o n  5 ( a )  l i n e  1 6 .  We have some g r e a t  concern 
about t h e  r u l e s  and r e g u l a t i o n s  of t h i s  b i l l .  

REPRESENTATIVE BRAND: Each one of us  a s  ind iv idua l s  a r e  probably 
c l o s e r  t o  t h e  people than  anybody i n  t h e  s t a t e .  I f  we a r e  respon- 
s i b l e  f o r  some of t h e  th ings  done by t h e  execut ive  branch, we should 
have a body, an i n t e r i m  committee, we can depend on those  people f o r  
information and guidance. 

CHAD SMITH: Rules and r e g u l a t i o n s  a r e  laws, I f  it i s  a proper 
implementation it i s  enforced by l a w .  I th ink  t h i s  b i l l  has every 
mer i t .  I t h i n k  t h e  people need t h e  r i g h t  t o  review. 

REPRESENTATIVE LORY: S ince  we a l ready have t h e  one committee what 
was t h e  reason f o r  combining them? 

REPRESENTATIVE BRAND: With t h a t  one committee you can handle a l l  
t h e  t h i n g s  you want. 

REPRESENTATIVE KEYSER: Why i s  it so  bad t o  l e t  it go before  a leg-  
i s l a t i v e  board? 

MR COCHRAN: I am no t  speaking i n  terms of t h e  amount of them. I am 
speaking only  of t h e  phys ica l  a spec t  of it. 

REPRESENTATIVE W I R E Z :  What of t h e  separa t ion  of power? When t h i s  
r u l e  making a u t h o r i t y  was o r g i n a l l y  given they v i o l a t e d  t h e  separa t ion  
of powers. 
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MR. LOHN: We would like determination of the validity of the law. - - 

CHAIRMAN SCULLY asked who are the staff people involved in this. 
Some of the staff people were mentioned. Lt. Governor Schqienden, 
Judy Carlso, etc. 

CHAIRMAN SCULLY then asked how many staff people were allocated and 
Mr. Lohn said five or six plus one attorney. 

CHAIRMAN SCULLY asked Bob Cochran, Department of Revenue representa- 
tive; When has the governor's office intervened in their regulation? 
How much money was appropriated? 

Mr. Cochran: 600 miillion~)dollars. 

CHAIRMAN SCULLY: How many..new,attorneys-and how much staff to over- - 
see the administrative agencies and how much for that review. 

MR. LONG: The legislature determined by statute that a convict 
could be paroled for good time, but would not explain what was 
meant by good time. Before the administrative procedures act. This 
is just an example, of course. 

There followed a very heated discussion about district and state 
representation, the various boards, the position of the administra- 
tive versus the judiciary, etc. 

Hearing closed on House Bill #117. 

Rep. John Scully, Chairman 

Mary Ellen Connelly, Secretary 
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My name i s  Ronald Semple. I am p u b l i s h e r  o f  t h e  Helena 

Independen t  Record and  I am chairman o f  t h e  Freedom o f  I n f o r m a t i o n  

Committee o f  t h e  Montana P r e s s  A s s o c i a t i o n .  

I am g r a t e f u l  f o r  t h i s  o p p o r t u n i t y  t o  t e s t i f y  i n  f a v o r  o f  

t h e  p roposed  changes  t o  Montana 's  S h i e l d  Law (House B i l l  3 1 1 6 ) .  

The p roposed  changes  i n  t h e  S h i e l d  Law s t r e n g t h e n  i t  and  

make i t s  i n t e n t  c l e a r e r .  

The now, a t r o n q c r  Law w i l l  make it  e a s i e r  f o r  reporters and 

e d i t o r 3  t o  do t h c i r  job o f  in fo rminq  t h e  pcoplc. 

T h i s  law is n o t  d c s i g n c d  to  p r o t c c t  r e p o r t e r s  and c d i t o r s  

b u t  r a t f l a r  it i . ~  dccjgni?cl t o  protcct- t h a  pcwplr!':; r i ryht- t -n-know 

by p e r m i t t i n g  r e p o r t e r s  and c d i t o r s  t o  ga the r  informat i -on  i n  t h e  

o n l y  way t h a t  may he open t o  them. 

I t  is worth remembering t h a t  t h e  s o u r c e  o f  t h e  i n f o r m a t i o n  

that u l t i m a t e l y  2 . ~ ~ 3  t o  t h e  r c ~ s i . g n a t i o n  o f  a p r c s i d c n t  o f  t h e  

United S t a t e a  came from a person who wouJ-d n o t  r c v ~ : ~ ~ l  h i s  j c l c n t i t y  

t o  e v e n  t h e  r e p o r t e r s  invoJ.v~c1. 

A reporter who c a n n o t  p ro tcc t  h i s  c o u r c c s  w i l l  s o o n  h ~ v ~  

no sources. 

The Montana I .cgis1-a turc ,  i n  i t s  wisdom, passed  a S h i e l d  Law 

which prohj .bi ts  anyone from jn terEcrr ing  w i t h  e s s e n t i a l  news- 

g a t h e r i n g  processes. Me a s k  now t h a t  t h c  1cgislai :urc a9iti.n 

exercise t h a t  wj.sclom ant1 s t r c n g t h c n  i~ncl c l .nr i . fy  t h a t  S f l i p  1 tl: I ,nw.  
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W e  r e c o g n i z e  t h a t  t h o s e  who would oppose a  S h i e l d  Law--as 

w e l l  as  t h e  s t r e n g t h e n i n g  o f  i t - - h a v e  a s t r o n g  argument  when t h e y  

c o n t e n d  t h a t  no  one  s h o u l d  be  f r e e  from t h e  o b l i g a t i o n  o f  g i v i n g  

t e s t i m o n y  i n  t h e  p u r s u i t  o f  j u s t i c e .  

But  we i n  t h e  p r e s s  a g r u e  t h a t  t h e  p u b l i c ' s  r ight - to-know 

is  c o l L e c t i v e l y  more i m p o r t a n t  t o  s o c i e t y  t h a n  any i n d i v i d u a l  

r e p o r t e r ' s  o b l i g a t i o n  t o  t e s t i f y  i n  c o u r t  o r  anywhere else. 

R e p o r t e r s  i n  r e c e n t  y e a r s  have  g i v e n  e l e q u e n t  c o n f i r m a t i o n  

t o  t h a t  c o n t e n t i o n  by c h o o s i n g  t o  go t o  j a i l  r a t h e r  t h a n  r e v e a l  

e i t h e r  the sources o f  t h e i r  i n f o r m a t i o n  or  a d d i t i o n a l  i n f o r m a t i o n  

which rlcvcr oaw p r i . n t .  1 have n o  d0~11)t. t h a t  pri.cstr;, nt:torneyn, 

physicians and o t h c r n  w110 have a npt:ci.nl. r r j l  a t - , i .onnl~ip w i  C ~ I  i !,c,:;r! 

w i t h  whom they d e a l  wot11.d a l s o  r i s k  j a i l  hcforrl t1111:y w o ~ i i ~ :  Ilr-*trny 

confidences.  

B u t  Montana law does p r o t e c t  reporters, priests, a t t o r n e y s ,  

p h y a i c i a n u  and o t h e r s .  W e  s h o u l d  be proud o f  t h a t ,  e s p e c i a l l y  

when a c o n s i d e r a b l e  number of o u r  sister states are n o t  s o  

c l e a r s i g h t e d .  

L e t  us take a smal.1 s t c p  f u r t h e r  and  make a good law bet ter .  

Thank you. 
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The Association wishes t o  endorse HB 116. It does so because the 
b i l l  authorizes an improved shield  and protection f o r  newsmen, 
thus providing more open government, A s  has been pointed out, 

MONTANA ADVERTISING the  newsman's pr ivi lege is not f o r  h i s  benef i t ,  but is given t o  
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I f  sources and information a re  not protected, i n  the  end it w i l l  
be the public t ha t  is the loser ,  Any news reporter,  i n  any of the 

SECRETARY: LARRY BOWLER, media, would t e l l  you tha t  he secures a considerable portion of 
DANIELS COUNTY LEADER h i s  news from f l t ips"  from confidential  sources, And the reason 

that these sources a r e  open t o  him is because the informants f e e l  
secure i n  the  knowledge the reporter  w i l l  keep a confidence. 

The a l te rna t ive ,  of course, is tha t  a reporter  could go t o  jail 
i f  he refuses  t o  expose h i s  source of information, I n  ce r t a in  
cases, o r  i n  some s t a t e s  where there  is no protection such as the  
Montana "shield1' law, the reporter  does go t o  j a i l .  This happens 
many times every year, 

No doubt others  here w i l l  t e l l  you tha t  the principle of the  sh ie ld  
law has s t rong grounding i n  both the United S ta tes  and the  Montana 
Constitutions. 

The l a w  as amended w i l l  c l a r i f y  some problems tha t  reporters  have 
had i n  Montana because it w i l l  eliminate the th rea t  of jail f o r  
them spec i f i ca l ly  by the new language i n  l i n e s  7 t o  16 on Page 2 
of the introduced b i l l .  

The Montana Press Association respectful ly  urges your support of 
HB 116. 
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