
JUDICIARY COMMITTEE 

January 1 4 ,  1977 

The r e g u l a r l y  scheduled meeting s f  t h e  House J u d i c i a r y  Committee 
was c a l l e d  t o  o r d e r  a t  8:00 A. M. on January 1 4 ,  1977, room 4 3 6  
of  t h e  C a p i t o l  Bui ld ing ,  Helena, Montana. Chairman John S c u l l y  
p re s ided .  

Scheduled f o r  hea r ing  w e r e  House B i l l s  #91, 9 2 ,  80 and 81-. 

HEARING OPENED ON HOUSE BILL #91. 

PROPONENT AND CHIEF SPONSOR, REPRESENTATIVE ROBBINS, D i s t r i c t  #46. 
He s a i d  t h i s . b i . 1 1  merely al lowed f o r  t h e  c r e a t i o n  o f  a l i e n  on a 
t e n t a n t s  p e r s o n a l  p r o p e r t y  f o r  r e n t  o r  f o r  damages. H e  exp la ined  
t h e  b i l l  mentioned 2 4  hour n o t i c e  t o  be  given by t h e  l a n d l o r d .  - - 

PROPONENT ZACK STEPHENS, I suppor t  House B i l l  #91. I own an  a p p a r t - '  
ment house and sometimes I need t o  e n t e r  t h e  premises  and t h e y  d o n ' t  
want t o  l e t  m e  i n .  A t  t i m e s  e n t r y  i s  necessary .  - .  

OPPONENT COLIN BANGS, P r e s i d e n t ,  Landlord Assoc ia t ion .  Our reason  
f o r  suppor t ing  t h i s  b i l l  i s  ve ry  simple.  W e  spend a l o n t  t i m e  wi th  
t e n a n t  problems. We agreed t o  work on a b a s i c  b i l l  and I f e e l  it 
i s  covered b e t t e r  i n  House B i l l  #80. 

OPPONENT KLAUS SITTE, S t a f f  At torney,  Montana Legal  S e r v i c e s .  I 
r ep re senk  t h e  t e n a n t s .  I n  reviewing t h i s  b i l l ,  I t h i n k  it i s  un- 
c o n s t i t u t i o n a l  because of  t h e  way it w i l l  be  app l i ed .  I can  s e e  an 
abuse over  t h i s  b i l l .  

REPRESENTATIVE ROBBINS c losed .  I d o n ' t  t h i n k  t h e r e  is  any o t h e r  law 
t h a t  g i v e s  t h e  l a n d l o r d  any p r o t e c t i o n .  I a sk  you t o  suppor t  t h i s  
b i l l .  

REPRESENTATIVE RAMIREZ, can you t e l l  m e  how t h e  b a s i c  b i l l s  compare? 
Represen ta t ive  Robbins s a i d  House B i l l  #91 would b e  s t r o n g e r  f o r  
l a n d l o r d s .  

M r .  Sitte: i nvas ion  of pr ivacy  and perhaps  a l a c k  of  due p roces s .  
There are more p r o t e c t i o n s  i n  House B i l l  #80. 

Hear ing c l o s e d  on House B i l l  #91. 

HEARING OPENED ON HOUSE BILL #92.  

PROPONENT AND CHIEF SPONSOR, REPRESENTATIVE ROBBINS. T h i s  b i l l  w i l l  
c r e a t e  a summary procedure  under which a l a n d l o r d  may t e r m i n a t e  a 
r e n t a l  agreement and e v i c t  a t e n a n t .  

PROPONENT ZACK STEPHENS. H e  s a i d  he owns smal l  r e n t a l  u n i t s ,  and 
has  had a b reach  of  c o n t r a c t  s e v e r a l  t imes .  I have had c a s e s  where 
it took some months b e f o r e  I could have them removed w i t h  l e g a l  
a s s i s t a n c e  even though they  v i o l a t e d  from t h e  1st day. 
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PROPONENT WALTER JACKOVICH: The on ly  p r o v i s i o n  t h a t  might be  
bad i s  i n  s e c t i o n  10 ,  N o  l a n d l o r d  wants t o  g e t  r i d  of  a good 
t e n a n t .  

OPPONENT MAY NAN ELLINGSON, MONTANA STUDENT LOBBY: I f e e l  t h a t  
House B i l l  80 p rov ides  a  b e t t e r  r e n t a l  agreement. She mentioned 
t h e  wrongful  r e t a i n e r  s t a t u t e .  Th i s  d e p r i v e s  t h e  t e n a n t  of a 
t r i a l  by ju ry .  I t h i n k  you should t a k e  a  c a r e f u l  look a t  t h i s  
b i l l .  

OPPONENT COLLIN BANGS, MONTANA REALTORS: I n  working wi th  House 
- - - - B i l l  8 0 , - - i t  i s  a reasonabl-e compromise between l and lo rd  and +: . 

t e n a n t .  

OPPONENT KITTY BEAUMONT, MONTANA LOW-INCOME: I oppose bo th  
House B i l l s  9 1  and 92. How w i l l  you p u t  a  l i e n  on t h e  poor 
people  t h a t  d o n ' t  have anything? House B i l l  80 i s  a  b e t t e r  
b i l l  and w e  a l l  worked hard t o  g e t  it. I want t h i s  b i l l  t o  be  
k i l l e d .  

REPRESENTATIVE-ROBBINS: I ag ree  w i th  t h a t .  W e  a r e  n o t  concerned - 
about  t h e  good t e n a n t s .  We a r e  concerned about  t h e  bad ones  
t h a t  d o n ' t  pay t h e i r  r e n t ,  d r i n k  up t h e  paycheck and d e s t r o y  t h e  
p rope r ty .  That  i s  t h e  t y p e  o f  person w e  a r e  concerned wi th .  

MR. SITTE:. I) t h i n k  t h e  unlawful  r e t a i n e r  p r o v i s i o n s  should be 
reworked. I would n o t  a g r e e  t h a t  it be changed, t h i s  comment 
fo l lowing  g e n e r a l  d i s c u s s i o n  about  t h e  p r o v i s i o n s  j u s t  reworked. 

CHAIRMaN SCULLY: H e  asked M r .  C h r i s t i a n  i f  House B i l l  80 f a i l s ,  
are you s t i l l  i n  o p p o s i t i o n  t o  House B i l l s  91  and 92? 

The answer w a s  no. 

MR. BANGS: The p r o v i s i o n  of  n o t i c e  i s  t h e  on ly  one o f f e r i n g  a 
problem. 

QPFONENT CLI'FF CHRISTI'AN, MONTANA REALTORS: I oppose t h e  b i l l .  

OPPONENT- KLAUS SITTE, gave examples of  p o s s i b l e  r e s u l t s  o f  t h i s  
b i l l ,  e s p e c i a l l y  s e c t i o n  5 ,  p o s t i n g  p rov i s ion .  

THE HEARING CLOSED ON HOUSE BILL #92. 

THE HEARING OPENED ON HOUSE BILL #80. 

REPRESENTATIVE PALMER, DISTRICT #96, SPONSOR: I in t roduced  a 
b i l l  l a s t  s e s s i o n  and it passed o u t  and when it g o t  t o  t h e  Sena te  
t h e  b i l l  w a s  d e f e a t e d  by one vote. W e  have t o  update  t h e  law 
r e l a t i n g  t o  l a n d l o r d  and t e n a n t .  This  w i l l  c l a r i f y  and update  
and make it more c l e a r .  W e  worked a y e a r  and a h a l f  on t h i s  b i l l .  
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W e  have a  balanced ac t  based on good f a i t h  on bo th  s i d e s .  Under 
s e c t i o n  10 t h e  o b l i g a t i o n  of good f a i t h  assumes an hones t  i n t e n t .  
Under s e c t i o n  22, a t e n a n t  must pay h i s  r e n t ,  and n o t  d e s t r o y  
t h e  p rope r ty .  Under s e c t i o n  26 ,  t h i s  i s  s o  t h a t  a  c o u r t  could 
n o t  assume e x c l u s i v e  remedy. H e  d i s cus sed  t h e  l a n d l o r d  remedy - . .A 

and t h e  t e n a n t  remedy. S e c t i o n  4 1  p r even t s  t h e  l a n d l o r d  from - 

r e t a l i a t i n g .  

PROPONENT CLIFF CHRISTIAN, MONTANA REALTORS: We had a  unanimous 
d e c i s i o n  a t  o u r  convent ion i n  Missoula t o  suppor t  House B i l l  80. 
I would l i k e  to-see  l e g i s l a t i v e  i n t e n t  p u t  i n t o  it, s o  t h a t  t h e  

-,. . i n t e n t  of  t h e  d r a f t e r s  i s  i n t o  t h e  b i l l  so i f  it  goes  t o  c o u r t ;  - 

I hope you w i l l  g i v e  it s e r i o u s  c o n s i d e r a t i o n .  

PROPONENT, BETTY HOSTAO, LEAGUE OF WOMEN VOTERS: W e  a r e  i n  
complete suppor t  o f  t h i s  b i l l .  ( s t a t emen t  a t t a c h e d ) .  

PROPONENT, M I K E  PICHETTE, EXECUTIVE SECRETARY OF THE DEMOCRATIC 
PARTY: The Dornocratic P a r t y  suppor t s  t h i s  b i l l .  W e  a r e  ve ry  
p l e a s e d  w i t h  t h i s  b i l l .  On page 7 of  t h e  Democratic P la t form w e  
a£  f i r m  o u r  s t a n d  . 
PROPONENT, MAE NAN ELLINGSON, MONTANA STUDENT LOBBY: I r e p r e s e n t  
24,000 s t u d e n t s  from a l l  6  u n i v e r s i t y  u n i t s .  We d i d  a  s tudy  i n  
which w e  took  a  random sample and had them a s s i g n  a  p r i o r i t y .  
Th i s  i s  a compromise b i l l ,  b u t  it f u l l y  add res se s  t h e  problem. - -  
( s t a t emen t  a t t a c h e d ) .  

REPRESENTATIVE PALMER, SPONSOR: I n  t h e  r e p e a l e r  s e c t i o n ,  t h e  
42-202 of  t h e  r e p e a l e r ,  we d o n ' t  want it repea l ed .  Th i s  i s  t h e  
r e p a i r  and deduct  c l a u s e .  Th i s  i s  t h e  c l a u s e  t h e  s t u d e n t s  need. 
H e  mentioned t h e  c l a u s e  t o  t e rmina t e  r e n t  o r  c o l l e c t  damages, 
s e c t i o n  26. 

PROPONENT, TERI BALDWIN, A STUDENT AT MONTANA STATE UNIVERSITY: 
S e c t i o n s  20 and 22 a r e  s t r o n g  and I suppor t  House B i l l  80. 

PROPONENT, UNIVERSITY OF MONTANA STUDENT BODY PRESIDENT: We had 
many s t u d e n t  and l a n d l o r d  deba te s .  I t h i n k  House B i l l  80 add res se s  
t h e  problem. In  House B i l l  91  I am concerned about  t h e  way t h e  
n o t i c e  i s  pos ted .  The s t u d e n t  might be  on a break and he might 
m i s s  t h e  dead l ine .  

PROPONENT, ELDON PIPER, THE MONTANA LANDLORDS: I suppor t  House 
B i l l  80. W e  have been working f o r  over a  y e a r  t o  p u t  t h i s  b i l l  
b e f o r e  t h e  groups.  

PROPONENT, PAT WATKINS, MONTANA STATE LOW INCOME: W e  suppor t  
House B i l l  80. 
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PROPONENT, KITTY BO-MAR, REPRESENTING HERSELF: I suppor t  House 
B i l l  80. I t  i s  f a i r  t o  bo th  s i d e s .  

PROPONENT, COLLIN BANGS, THE MONTANA REALTORS: W e  agreed  t h a t .  
42-202 n o t  be  s t r i c k e n .  I suppor t  t h e  b i l l  a s  it is. 

REPRESENTATIVE ROBBIN, DISTRICT #46: I d o n ' t  know t h a t  I am an  
opponent o r  a proponent.  I would l e a v e  t h e  committee t o  dec ide  
on t h e  m e r i t s  of  t h e  t h r e e  b i l l s .  

PROPONENT, KLAUS SITTE, IGSA: This  b i l l  r e p r e s e n t s  a y e a r  and 
1/2 of work. I t  r e a l l y  appea l s  t o  Montana law and t o  Montana 
people .  It i s  an a t t e m p t  t o  t r y  t o  be  s imple .  I n  HB 80 t h e r e  i s  
no w r i t t e n - i n  sympathy f o r  t h e  t e n a n t  who d o e s n ' t  pay t h e  r en t ; . ,  
I recommend a "do pass" .  

THERE WERE NO OPPONENTS. 

REPRESENTATIVE PALMER: I n  c l o s i n g ,  -wemagreed t o  -agree.  It i s  --a- 
ba lanced  b i l l .  I t  does  c l a r i f y  and it a l lows  average  c i t i z e n s i a  - 
r e d r e s s .  I might mention you could r e p e a l  i n  t h e  r e p e a l e r  s e c t i o n  
b u t  i n c l u d e  it i n  t h e  body of t h e  b i l l .  E i t h e r  i n c l u d e  it t h e r e  
or  s t r i k e  it t o  c l a r i f y .  

REPRESENTATIVE TEAGUE: Is t h e r e  a p r o v i s i o n  t o  t a k e  care of t5e 
t e n a n t .  

REPRESENTATIVE PALMER: I n  t h e  t i t l e  and i n  t h e  r e p e a l e r  s e c t i o n ,  
s o  t h e r e  i s  d i r e c t  r e f e r e n c e .  

MR. PIFER: U n t i l  a b i l l  i s  p u t  i n t o  a c t u a l  u s e ,  we  d o n ' t  know 
what it w i l l  do. 

There developed a g e n e r a l  comaraderie about  t h e  meaning of 
e s t o p p e l ,  between Represen ta t ive  Dussau l t  and M r .  S i t t e .  
( g e n e r a l  l a u g h t e r )  

MR. SITTE: Es toppe l  means you a r e  b a s i c a l l y  being s topped from 
doing something. 

There fol lowed d i s c u s s i o n  about  42-203 and i f  it should  be  
r epea l ed .  42-203 a p p l i e s  t o  r e a l  p r o p e r t y ,  o t h e r  t h a n  lodging 
and dwe l l i ng  houses.  

REPRESENTATIVE ROTH: Do you f e e l  t h e  problems i n  House B i l l  9 1  
and 92 a r e  s u f f i c i e n t l y  addressed i n  House B i l l  80? 

MR. SITTE: Y e s ,  I do. 

THE HEARING CLOSED ON HOUSE BILL #80. 
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THE HEARING OPENED ON HOUSE BILL  #81.  

CHAIRMAN SCULLY tu rned  t h e  meeting o v e r  t o  vice-chairman Teague. 

REPRESENTATIVE SCULLY, CHIEF SPONSOR OF THE BILL,  DISTRICT #76:  
Thi s  b i l l  i s  n o t  doing what it looks  l i k e  it i s  doing.  H e  
exp la ined  t h e  youth c o u r t  a c t  and how it provides  f o r  youth ,  boys 
i n  M i l e s  C i t y  and girls h e r e  i n  Helena. H e  exp la ined  how a youth  
i s  r e l e a s e d  t o  t h e  p a r e n t  u n t i l  h i s  scheduled appearance t o  be 
i n  c o u r t .  If you o n l y  need s u p e r v i s i e n  you are k e p t  i n  your  own . 
hometown. The r ea son  t h i s  b i l l  i s  necessary  i s  because t h e r e  is 
no longe r  any u s e  f o r  t h i s  s e c t i o n .  He gave an example of t h e -  
youth c o u r t  a c t ,  " a l l  j u v e n i l e s  a r e  t r e a t e d  i n  t h e  Youth C o u r t -  
a c t  w i th  t h e  one except ion- the  one o f b e i n g  t r e a t e d  as an adult', '.- 
Some of  t h e  wors t  c r i m i n a l s  i n  t h e  United States a r e  j u v e n i l e s .  
It i s  uncommonly hard t o  c o n v i c t  a  j u v e n i l e  i n  a d u l t  c o u r t .  H e  
exp la ined  h i s  f e e l i n g  about  c l o s i n g  Twin Bridges  and f e l t  t h e  
l e g i s l a t u r e  a c t e d  t o o  h a s t i l y .  

REPRESENTATIVE DUSSAULT.commented t h a t  we a r e  r e p e a l i n g  a s e c t i o n  
of c r i m i n a l  code because it i s  now handled under t h e  Youth Court  
A c t .  

There was g e n e r a l  agreement t h a t  t h i s  is  what t h e  b i l l  d i d .  There 
be ing  no f u r t h e r  d i s c u s s i o n ,  

THE HEARING CLOSED ON HOUSE BILL #81. 

THE COLWITTEE THEN WENT I N T O  EXECUTIVE SESSION: 

John Scully, Chairman 

Mary E l l e n  Connel ly ,  S e c r e t a r y  



The League of Women V o t e r s  s u p p o r t s .  Rouse Ej.3.1 80. 
The League of Women Vote r s  s u p p c r t s  t h i s  k i l l  v n c l e ~ ~  
i t s  M a t i o n a l  Hvmari Resource  p o s i t i c n  of a c t i o n  t o  achaeve 

n' equal rights f o r  all i n  t h e  housirig ares,  l n i s  S i l l  
c l e a r l y  znd f a i r l y  d e f i n e s  b o t n  t h e  r i g h t s  and  tne  
r e s p o n s i b i l i t i e s  of  l a n d l o r d  and t e n n a n t .  The B i l l  
p r o v i d e s  a meens of p u b l r c i s i n g  t h e  changes and t h s  
League of  Yomen V o t e r s  s u p p o r t s  equal e c c e s s  t o  the 
li?yv, 

The L e ~ g u e  o f  Women Vdte r s  has a.li~::=ys s u p r - ~ ~ t c d  changes  
t h a t  make t h e  la;&: inorre e a s i l y  u n d e r s t s o d  z n 3  f o r  t h i s  
r e c s o n  e l s c  ive can ~ ~ l p p o r t  t h e  B i l l .  A S  the  c33e  i t  i s  
r e p e a l i n g  i s  date3 134'7, 1.5 1l1.o h o p e f u l  t h i s  rieilded 
l e g i s l a t i o n  w i l l  pzss i n  t n i c  s e s s i o n .  

Thank you 
LuGU3 OF 'jtO:;IZlJ V0TW.S OF 2,;Gi'Jrr>.L';ii 
B e t t e  H o s t ~ d  458-9525 
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PaW;I,4 §'I'UDm LOBBY 'IESm~DNY 05 133 80, 91, 92 
DELIIQD BY MAE E&~TGSOt4, 1% L03BxlISP 
BE33EE Ti HOUSE JUDICXAKY CX4lfIZTEE 
JAmew 14, 1977 

M r .  Chiman, mzmbers of the Judiciw M t t e e .  I am 

me N= E U ~ "  I w e "  this mming to testi* for ~e 

W 80 on behalf of the l.bntim+ Smdent Lobby, a caalitim 

/ the University of Nmtana, representfng the 2'4,000 students a- 

m t a n a  State Uniyersity, lh7estem Ikmtana College, Eastern 

tkmtana Collese, ETorthern Mtana rnllepe and Ebntana Tech. 

Since this i s  our f i r s t  time to appear before this c d t t e e ,  

I d d  like to  take a minute to  explain how the Student Zobby 

decides to  take a positim on legislatian. A scientifically 

selected randan s-le of stdents at  each instttutim i s  polled as ' 

to whethL3: &ey would support a p a r t i c d z  b i l l  and i f  so, what 

p,onty they wuld attach to it. 

Ninety-six per cent (95%) of the students wlled indicated 

they were in favor of legislation that would clarify the rights 

and responsibilities of l a l o r d s  and tenants and they gave it a 

hi& p r i d r y  for this legislative session. 
t 

This is not surprfskg since students represent the largest 

class of tenants in the state. the increasing inability of 

i r , s t ? n ; t i o  to provide z p n t e  6omit~ries and stu3ent 

housing;' students are lef t  to compete in the d e t p l a c e  for 

*t in ms t  university and college comamities is  scarce and 



I &case stuchts are gwerally without large of m y  

ad 6 mt have r z h  choice over where they will liw , they b v e  

Montana E==r h e n  in an tmd bargdning position with i m d l ~ d ~ .  
B Student m-~mily, S-~S &F  be^^ subjected ia li- in unb.ea~th~ 

I If tk offending ter?a;lf happerzd to be a student the landlord 

Lobby 
v:: ?'A+. ELZL~~,~S*J ,  ~ ~ 3 5  <!ST 

p. - -  C 
4'- = *;.*F1. ASSISTZ:rT 

3 Z +  E r i ' a V ,  AGZSTANT 

BOX 221: 
i t z ~ ~ ~ .  MY 5553: 

caEe@es all stuZmts as pmr tenants, refuses to rent to 

t h a  a-d I-s;usiii bec~res nore di f f icu l t  for the student to find; 

vlcin;s cycle renm.7~ i tself.  

0 ~ t  of t h i s  unsatisfactory situation and the realizatioa 

L ~ C  .*e c z o ~  change b s n  nature ooms w o M o u s  need for 

le,gi.s'~~& &t addresses the pmblens inherent in the landlord- 

tennt relatic~ls'hi~. H3 30 attecots to & this and the iflonfana 

Studmi E ~ b y  suppores the intent of the h i l l .  

Zkis b i l l  is wrthy of your sqwrt because 1) it clearly 

C Y E I ~ ~ ~ ~ E S  fne rights of lmdlor6s and tenants and their responsibilities 

to one zmther; 2) it provides adqmte redies and procedures 

that a. w e m d  ZHldlord or taint can m l o v  when the other 1 I 

=safe, r1-m-lire cmcEti- xirile payinp emfi i tmt  rent. 

T a ~ l t s  thzselves have not been free from fault. mere 

b s ~ e  &en untold instances of lardlords bcitlg left w i t h  defaced. 
f 

&~007ed p w e q ,  uncollected rent and severe headaches. 

/ party M l s  Co fulfill his obligations ; 3) it prcnrides a d w ~ e  

fmn t*m con;l la? in that the c m m r  to na:r rren is &yendent 

I C?E c~ . - f r . - t  of t'm lardlord to -WEill hls obl iza t im;  4)  it is 

I m i t t e n  51 L-~zze that is mhrst~iddote to  the lay people. 
! 
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In spite of these obvhu.s b i p m v m t s  over the exist- law, 

there should be no &stake on the p& of the c d t t e e  that this 

i s  a perfeci b i l l .  This is a c q d s a  b i l l  -- a cqrcrrdse b i l l  

that  s t r e t e n s  the hand of the lanndlord beyond what i s  provided 

in the Uniform Residmtial Landlord and Tenant Act. This 

strengthening of the landlord's position. has naturally been at  the 
' t 

expense of exterided tennts'  r i@~ts .  . - 

Because the e5srin.g situation i s  so unacceptable the Student 

Lobby is willing to s~cr i f ice  certain riyzts and commmise in - 

order to get this b i l l  passed. A h i t t e d l y ,  the b i l l  i s  one 

w i t h  which neither the tenant nor the landlord cw be cor;sleteb 

satisfied. 

' There i s  one cqrCr;rise we do nbt wish to rrakz, b w e r .  

Idhen the Stdent Lobby began s q p r t i n g  this b i l l  it was our 

understanding that the repair and deduct pmvision of Section 

42-202, R.C.M. 1947 d d  remain in effect. The printed copy of HB 80 

that you have receiwd repeals this sectim., ~ s t ~ y  we 

are->told. For the foll&g reasons the retention of that section 

i s  crucial for our continued support: 

The a5i l i ty  to  repair a faulp he2tb.p system or replace a 

b-ccker~ r ~ i l h . 7  m.d d e k i  the cost of t5at r e ~ a i r  ??rm me's  rent 

i s  a far 'mre important rerely to the tm-t than any of those 

prcrvided in HI3 80. In cammities b&ere there is a shortage of 

rental units -t the t-t needs i s  a   lace to  l ive  -- the repair 

and deduct clsuse affords him this. 
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1 I The right t o  terminate a rental agrsemt  +ere t?e h d l o r d  

4ontana ill Student 

1 HELENA. ?AT 5-1 

fails t o  fix the heating systm i s  a v2cm r e d y  h e n  it 

is difficult, if not impossible to fird n o ~ \ e r  place to liw. 

Assumins that it ?;as the intent of fie drafters of t3fii.s bill 

t o  retdn 42-202. I % a d d  w e s t  a style n 3  change 

in Section 26 t o  reflect the &lability of t h a t  r d y .  I 
! 

would l ike to  see the first senterce read "Fkcept u provided I 

in this chapter and Section 42-202, R.C.V. 1947.. ." so th2t a 

court could not construe section 26 a d  the other parts of this bi l l  , 

t o  be the ex~1usi.w r e d i e s  available to  t m a t .  

&cause W 80 is intended t o  be a wmlere listiii of landlord- , 

t-t rights and obligations, the Y m t m a  S&mt  Tdbby o~posed the 

enactmmt of Hi3 91 and HB 92. Thie concerns addressed by these nm 

b i l l s  are adequately addressed by W 80 or other &stir , ,  Ymana 

la87!3. 

HB 92 prcvides a smmry procedure by which a landlord can 

evict a tenant for non-payxmt of rat. Eh- has an m k w f d  

detainer statute found at 93-9703 which ?dies a n ~ p  p r o c e k e  

* . F 

1 

. 
by which a landlord can evict a tenant. This stztute i s  not 

repealed by Ha 80. A crucial difference betwm the udmfd. 

detainer statute and HB 92 i s  that tbe latter &rives the tersnt 

I / of a trial by jmy. Sectiun 33 oE 13 80 &so alla;rs a lzcilord 

/ t o  zet injuilctiw relief when a tenolt fzils t o  gay retlt or c m l y  
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, . 

HB 91 in our opiniun appears to be an unconstitutional a t t q t  
I 

to re-er2ct distzc7At for rent trfiich wzs abolished by our S u p r e  

bxt in 1871. This bill does not provide the necessary 

process required by the .United States Scpre-  Court for  the taking 

of private property. 

131 cmclusion, the Mtana Student bhby thanks this c d t t e e  

for the opportunity t o  present t e s t h n y  and urges your q p m I  

of 80. 

'IbaiGrc .you. 

Mae T h  Ellingson 





STATEMENT OF EFFECT OF H.B. 92 

T h i s  s t a t e m e n t  was p repa red  by John ~ o b i n s k i ,  s t a f f  a t t o r n e y  f o r  
t h e  ~ e g i s l a t i v e  Counci l ,  a t  t h e  r e q u e s t  o f  ~ e p r e s e n t a t i v e  Robbins. 

Under p r e s e n t  Montana l a e t  i f  a  l a n d l o r d  d e s i r e s  t o  e v i c t  a 
t e n a n t  because o f  nonpayment o f  r e n t  o r  b reach  o f  t h e  r e n t a l  agree-  
ment, he must sue  t h e  t e n a n t  f o r  unlawful  d e t a i n e r  under T i t l e  93 ,  - .  
c h a p t e r  97, R.C.M. 1947. S e c t i o n  93-9703 p r o v i d e s  t h a t  a t e n a n t  
i s  g u i l t y  o f  unlawful  d e t a i n e r :  (1) when he con t inues  i n  posses s ion  
o f  t h e  premises  a f t e r  t h e  e x p i r a t i o n  o f  t h e  l e a s e  w i thou t  t h e  land-  
l o r d ' s  permiss ion ;  ( 2 )  when he c o n t i n u e s  i n  posses s ion  o f  t h e  premises  
a f t e r  d e f a u l t  i n  r e n t  payments and a f t e r  3  d a y ' s  n o t i c e  i n  w r i t i n g  
demanding him t o  pay t h e  r e n t  c u r r e n t l y  due o r  v a c a t e  t h e  premises  
has  been s e r v e d  on him; o r  (3 )  when he c o n t i n u e s  i n  posses s ion  .of .- 7. 
t h e  premises  a f t e r  b reach ing  t h e  r e n t a l  agreement and a f t e r  3 .day ' s  
n o t i c e  in  w r i t i n g  demanding him t o  remedy t h e  breach  o r  $aca t e , . t he  
premises  has  been s e r v e d  on him ( i f  t h e  breach  can no l o n g e r  be regnedied,. 
t h e  3  d a y ' s  n o t i c e  need n o t  be s e r v e d ) .  An a c t i o n  f o r  unlawful  d e t a i n e r ,  
under s e c t i o n  93-9705, may be commenced e i t h e r  i n  d i s t r i c t  c o u r t  o r  i n  
j u s t i c e ' s  c o u r t .  Whether commenced i n  d i s t r i c t  c o u r t  o r  j u s t i c e ' s  c o u r t ,  
the summons must be p e r s o n a l l y  s e rved  on t h e  defendant  t enan t . ,  - I f  s u i t  - 
i s  commenced i n  d i s t r i c t  c o u r t ,  t h e  t e n a n t  has  20 days  from t h e  d a t e  
o f  s e r v i c e  o f  t h e  summons i n  which t o  appear  and answer. I f  commenced 
i n  j u s t i c e ' s  c o u r t ,  t h e  t e n a n t  has  6 days  from t h e  d a t e  o f  s e r v i c e  t o  
appea r  and answer. I n  e i t h e r  c a s e ,  i f  t h e  t e n a n t  d e n i e s  t h e  a l l e g a t i o n s  
i n  t h e  l a n d l o r d ' s  compla in t ,  he has  t h e  r i g h t  t o  t r i a l  by ju ry  on t h e  
i s s u e s ,  and t h e  judge w i l l  set a  d a t e  f o r  t r i a l .  

Under H.B .  92, a  l a n d l o r d  s imply a p p l i e s  t o  a  l o c a l  j u s t i c e  o f  t h e  
peace f o r  an o r d e r  commanding t h e  t e n a n t  t o  appea r  b e f o r e  t h e  j u s t i c e  
a t  a d a t e  and t ime  s p e c i f i e d  i n  t h e  o r d e r  t o  show cause  why t h e  r e n t a l  
agreement should  n o t  be t e rmina t ed  and he n o t  be immediately e v i c t e d .  
The show cause  h e a r i n g  s h a l l  be s e t  no e a r l i e r  t han  7 days  o r  l a t e r  
t han  1 5  days  from t h e  d a t e  t h e  l a n d l o r d  makes a p p l i c a t i o n  f o r  t h e  o r d e r .  
Although H.B. 92 r e q u i r e s  t h e  show cause  o r d e r  t o  be p e r s o n a l l y  s e r v e d  
on t h e  t e n a n t  whenever p o s s i b l e ,  it  a l s o  a l l ows  f o r  s e r v i c e  o f  a d u p l i -  
cate o r d e r  by consp icuous ly  p o s t i n g  it n e a r  t h e  main e n t r a n c e  o f  t h e  
l e a s e h o l d  premises .  I f  t h e  j u s t i c e  o r d e r s  e v i c t i o n  a t  t h e  show cause  
h e a r i n g ,  t h e  o r d e r  s h a l l  be immediately c a r r i e d  o u t  and t h e  l a n d l o r d  
may o b t a i n  h e l p  from t h e  s h e r i f f  i n  e v i c t i n g  t h e  t e n a n t .  I f  t h e  
j u s t i c e  does  n o t  o r d e r  e v i c t i o n ,  t h e  l a n d l o r d  may n o t  app ly  f o r  a n o t h e r  
show cause  o r d e r  and must proceed by way o f  unlawful  d e t a i n e r  i f  he  
s t i l l  d e s i r e s  t o  e v i c t  t h e  t e n a n t .  

H.B. 92 w i l l  speed up t h e  e v i c t i o n  procedure  i n  two main ways. 
F i r s t ,  it a l l o w s  f o r  s e r v i c e  o f  t h e  o r d e r  by consp icuous ly  p o s t i n g  a 
d u p l i c a t e  copy o f  t h e  o r d e r  a t  t h e  main e n t r a n c e  t o  t h e  l e a s e h o l d  
premises .  Thus, a l a n d l o r d  may simply p o s t  a  d u p l i c a t e  copy o f  t h e  
o r d e r  wh i l e  t h e  s h e r i f f  i s  s imu l t aneous ly  a t t e m p t i n g  t o  p e r s o n a l l y  
s e r v e  t h e  o r d e r  on t h e  t e n a n t .  Th i s  s h o r t e n s  t h e  proceeding by t a k i n g  
o u t  t h e  t i m e  l a g  involved  i n  p e r s o n a l l y  s e r v i n g  a  summons and compla in t  
on a de fendan t  t e n a n t .  Second, H.B.  92 s h o r t e n s  t h e  proceeding  by 
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h a v i n g  t h e  j u s t i c e  d e t e r m i n e  whe the r  e v i c t i o n  w i l l  be  a l l o w e d  o r  n o t  
a t  t h e  d e f e n d a n t  t e n a n t ' s  i n i t i a l  appearance  b e f o r e  t h e  j u s t i c e .  T h i s  
s h o r t e n s  t h e  e v i c t i o n  p r o c e d u r e  because  no  d a t e  f o r  t r i a l  need b e  set 
t o  t r y  f a c t u a l  i s s u e s .  

Is H.B.  92  c o n s t i t u t i o n a l ?  Because no damages may b e  a s s e s s e d  
a t  t h e  show c a u s e  h e a r i n g ,  t h e  p r o c e e d i n g  i s  b a s i c a l l y  a n  i n  r e m  
p r o c e e d i n g .  Thus,  where a  good f a i t h  e f f o r t  t o  p e r s o n a l l y  s e r v e  t h e  
t e n a n t  h a s  been made, s e r v i c e  by c o n s p i c u o u s l y  p o s t i n g  a d u p l i c a t e  
copy o f  t h e  o r d e r  a t  t h e  main e n t r a n c e  t o  t h e  l e a s e h o l d  p r e m i s e s  i s  
c o n s t i t u t i o n a l l y  s u f f i c i e n t .  S i n c e  a  p r e e v i c t i o n  h e a r i n g  i s  p r o v i d e d  
a  t e n a n t ,  t h e  summary e v i c t i o n  p r o c e d u r e  i s  a l s o  n o t  v i o l a t i v e  of t h e  
Montana o r  U.S. c c n s t i t u t i o n .  Taken a s  a whole ,  H .B .  92  i s  c o n s t i t u t i o n a l .  



.. - STATEMENT OF EFFECT OF H.B. 91  

T h i s  s t a t e m e n t  was p repa red  by John Bobinski ,  s t a f f  a t t o r n e y  
f o r  t h e  L e g i s l a t i v e  c o u n c i l ,  a t  t h e  r e q u e s t  o f  Represen ta t ive  Robbins. 

Under p r e s e n t  Montana law, a  person who r e n t s  apar tments  t o  
t e n a n t s  does  n o t  have a  l i e n  on a  t e n a n t ' s  p e r s o n a l  p r o p e r t y  f o r  un- - - - -  : 
p a i d  r e n t  o r  f o r  damages t o  t h e  apar tment  caused by t h e  t e n a n t .  . ,>;. 

H.B. 9 1  w i l l  p rov ide  f o r  such a l i e n ,  t o  be known a s  a " l a n d l o r d ' s  
l i e n " .  The l a n d l o r d ' s  l i e n  w i l l  a t t a c h  upon t h e  t e n a n t ' s  d e f a u l t  i n  
r e n t  payments o r  upon t h e  l a n d l o r d ' s  d i s cove ry  o f  damage t o  t h e  lease- 
hold premises  caused by t h e  t e n a n t .  Once t h e  l i e n  has  a t t a c h e d ,  t h e  
l a n d l o r d  must p e r f e c t  it by f i l i n g  a  l i e n  s t a t e m e n t  w i t h i n  90 days  
o r  he w i l l  lose ' h i s  lien. An a c t i o n  t o  f o r e c l o s e  must be  brought  i n  ' - 
t h e  s m e  rnzncer t h a t  i s  provided  f o r  t h e  f o r e c l o s u r e  o f  o t h e r  l i e n s  
and must be  commenced w i t h i n  6 months o f  t h e  p e r f e c t i o n  d a t e .  Thus,- -. 
t h e  l o n g e s t  p o s s i b l e  p e r i o d  t h e  l i e n  cou ld  be o p e r a t i v e  would be  9  
months. A l a n d l o r d ' s  l i e n  would a l s o  be s u b j e c t  t o  t h e  laws sove rn ing  
p r i o r i t y  o f  l i e n s  and cou ld  n o t  be  s a t i s f i e d  b e f o r e  a  l i e n  h a v i n g  a--- -- : 
h ighe r  p r i o r i t y  s t a t u s .  - A 

I n  o r d e r  t o  i d e n t i f y  t h e  p e r s o n a l  p r o p e r t y  o f  a  t e n a n t  t h a t  w i l l  be  
s u b j e c t  t o  t h e  l i e n ,  a l a n d l o r d  h a s  a  r i g h t  t o  e n t e r  t h e  l e a s e h o l d  
premises  and make such an i d e n t i f i c a t i o n .  En t ry  may be ga ined  o n l y  
a f t e r  24-hour ' s  n o t i c e  o f  t h e  l a n d l o r d ' s  i n t e n t  t o  e n t e r  f o r  t h i s  pur-  
pose has  been g iven  ( u n l e s s  t h e  t e n a n t  i s  i n  t h e  p r o c e s s  o f  moving o u t ) .  
I n  no c a s e  may a l a n d l o r d - b r e a c h  t h e  peace i n  g a i n i n g  e n t r y .  I f  t h e  
t e n a n t  resists, t h e  l a n d l o r d  must app ly  f o r  a  c o u r t  o r d e r  commanding - - - 
t h e  t e n a n t  t o  p rov ide  e n t r y .  

The l a n d l o r d  may s u b j e c t  t o  t h e  l i e n  on ly  t h o s e  i t e m s  o f  t h e  
t e n a n t ' s  p e r s o n a l  p r o p e r t y  t h a t  a r e  r ea sonab ly  c a l c u l a t e d  t o  s e c u r e  h i s  
l i a b i l i t y  f o r  unpaid  r e n t  and danage t o  t h e  l e a s e h o l d  premises .  Thus, 
t h e  l a n d l o r d  must a c t  i n  good f a i t h .  A l a n d l o r d  w i l l  n o t  be  a b l e  t o  
s u b j e c t  a  t e n a n t ' s  c a r  t o  a  l a n d l o r d ' s  l i e n .  T h i s  i s  because s e c t i o n  
53-110, R.C.M. 1947, p r o v i d e s  t h e  o n l y  method o f  p e r f e c t i n g  a l i e n  
a g a i n s t  a motor vehicle. 

H.B.  91  i s  c o n s t i t u t i o n a l  under bo th  t h e  Montana and U.S.  Con- 
s t i t u t i o n .  T h i s  i s  because it does  n o t  a l l o w  f o r  summary s e i z u r e  o f  
a t e n a n t ' s  p e r s o n a l  p r o p e r t y .  Nor does  it a l l o w  a l a n d l o r d  t o  b reach  
t h e  peace i n  g a i n i n g  e n t r y  t o  t h e  l e a s e h o l d  p r e m i s e s . f o r  t h e  purpose o f  
i d e n t i f y i n g  t h e  t e n a n t ' s  p r o p e r t y  t h a t  w i l l  be s u b j e c t  t o  t h e  l i e n .  
I n s t e a d ,  it p r o v i d e s  f o r  a  c o u r t  o r d e r  where e n t r y  i s  r e f u s e d  by t h e  
t e n a n t  and p r o v i d e s  a l l  t h e  p rocedura l  s a f egua rds  o f  a c i v i l  a c t i o n  
t o  f o r e c l o s e ,  




