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Objectives

* |dentify standards of conduct for prosecutors
and defense attorneys in treatment court

» Learn how to advocate for the client within the
nonadversarial principle of treatment court

* Review best practices standards from the
attorney’s perspective




TREATMENT COURT
STANDARDS

« 2-2 The prosecuting attorney and defense
counsel shall work to create a sense of
stability, cooperation, and collaboration in
pursuit of the treatment court program’s s
goals. The pursuit of justice, due process and
protection of public safety, as well as the
preservation of the constitutional rights of
treatment court participants will be ensured
by both attorneys.




Collaboration - Produces Positive
Change in Criminal Justice

« Common goals:

» Ensuring treatment court produces
best possible outcomes for our
communities and our participants

« Reducing recidivism
* |Increasing community safety




Justice
Standards




Functions and Duties of the
Prosecutor, Standard 3-1.2

* () The prosecutor should be be
knowledgeable about, consider, and
where appropriate develop or assist
iIn developing alternative to
prosecution or conviction that may
be applicable in individual cases or
classes of cases.



* The prosecutor’s office
should be available to assist
community efforts
addressing problems that
lead to, or result from,
criminal activity or perceived
flaws in the criminal justice
system.




« (f) The prosecutor is not merely a case-
processor but also a problem-solver
responsible for considering broad goals
of the criminal justice system. The
prosecutor should seek to reform and
iImprove the administration of justice.




BJA - Justice Center, Council for State Governments -
Association of Prosecuting Attorneys, National
Association of District Attorneys

» As leading public servants, prosecutors have the opportunity. .
.connections to community-based treatment and supports in
their jurisdictions. They can also help change the status quo
and move the criminal justice system toward more fair, just,
and equitable outcomes through their charging decisions,
diversion offers, recommended sentences, and engagement
with victims. And while connecting people to appropriate
treatment improves public safety, these diversion efforts
also reduce court backlogs, allowing prosecutors the ability
to focus on cases involving more serious, violent crime.




Functions and Duties of Defense
Counsel, Standard 4-1.2

« (f) Defense counsel should be
knowledgeable about, consider,
and where appropriate develop
or assist in developing
alternatives to prosecution or
convictions that may be
applicable in individual cases,
and communicate them to the
client.




» Defense counsel should be
available to assist other groups in
the community in addressing
problems that lead to, or result
from, criminal activity or perceived
flaws in the criminal justice system.




* (e) Defense counsel should seek to
reform and improve the
administration of justice.




Critical Issues for
Defense Attorneys in
Drug Court
Monograph - All Rise




Sixth Amendment
Right To Counsel

* The right to counsel attaches when formal adversarial
proceedings are initiated, specifically when liberty is at risk.

* The presence of defense counsel in drug court is
constitutionally required at all critical stages, just as it is In
the traditional system.

» Plea, probation violation hearing, terminations, sanctions,
modification of conditions of probation and/or term of
probation



Presenter Notes
Presentation Notes
“Probation and parole revocation proceedings are not considered a critical stage under the federal constitution, but virtually every state requires counsel at probation revocation proceedings if the defendant so requests. Some jurisdictions have held that a modification of the terms of probation is a critical stage of the proceedings, where the right to counsel attaches, at least where the modification adds significant terms to probation.” Gagnon v. Scarpelli, 441 U.S. 778, 787, 93 S. Ct. 1756 (1973); see also, State v. Kouba, 709 N.W.2d 299, 299 (Minn. Ct. App. 2006); State v. Sommer, 878 P.2d 1007, 1008 (N.M. Ct. App. 1994). But see DeMillard v. State, 190 P.3d 128, 128 (Wyo. 2008). 


Balancing Competing
Concerns

For the participant: Explains
the court’s processes,
prepares for appearances,
and helps the participant to
conform his or her behavior

to the obligations undertaken
on entering drug court. .

Within the drug court team:

Defense counsel ensures that

the client’s perspective is
heard and respected, the
client’s rights are protected,
and the court’s procedures
are followed.

/




Effective Advocacy in Drug
Court

» Understanding the role of defense counsel

« Knowing the policies and procedures of the
program

 Participating and collaborating as a team
member

* Protecting due process and confidentiality
« Continuing multidisciplinary training



Presenter Notes
Presentation Notes
Due to this “bidirectional nature of legal representation,” 14defense counselwill pivot between collaboration and adversarialism as the client’s legal and treatment needs demand. For example, defense counsel may seek to challenge a drug test result at a contested hearing or request additional mental health services or oppose a treatment program rule. Assertive collaboration15 in drug court operates on a spectrum that ranges from problem solving and collaboration to negotiation and litigation throughout the course of representation


Assertive Collaboration '

« Spectrum that ranges
from problem solving and
collaboration to
negotiation and litigation

* Non adversarial does not
prohibit advocacy




Relationship with " . ”
_ A participatory model is more “client-
Client centered”

Client satisfactionis | -0 0 e g e hopes
based on their for
experience during

Rather than what the legal professional
the process, nOt the thinks the client needs
outcomes

The client becomes an effective collaborator

Participatory Model | “iinniss helpless person to rescue.



Presenter Notes
Presentation Notes
The participatory model, unlike the traditional model, is not just about results, but also about experiences and relationship building. Clients are focused on more than just the results of their representation: “[m]any lawyers equate client satisfaction with the outcome achieved [but many studies] have produced impressive evidence that clients evaluate their lawyers’ competence more in terms of the process experienced by them in the representation than the outcome.” 20 Along with advising the client about the law and the case, defense counsel must also solicit information about the client’s immediate and long-term legal and personal goals and understand their life circumstances. The purpose is to include the client in the process and foster a partnership from the outset of representation. A lawyer and client working together will provide better solutions and outcomes than a lawyer working alone.21
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Defense Counsel
Advice to Client

« Same as in traditional settings
» Advise of other legal alternatives

* Informed decision about whether
drug court is the right option

« Benefits and costs of
participating in drug court

 Ethical duty to follow client’s
stated interests


Presenter Notes
Presentation Notes
When a lawyer has built a relationship with a client, they can have a comprehensive dialogue about all the legal and personal considerations relevant to entry into the program.24 Defense counsel will still provide the same advice to a client considering drug court as would be provided in a traditional criminal case. Defense counsel must be knowledgeable of other sentencing options, diversion programs, and potential trial outcomes so clients are in the best position to make informed choices.25 Clients should be given “advice on alternative courses of action, including legal and treatment alternatives available outside the drug court program,” and discussions should occur about “the long-term benefits of sobriety and a drug-free life.”26 This includes providing information about not only the benefits but also the costs of participating in drug court. Drug court is not appropriate for every client. The client should also be clearly warned of the risks associated with participating in the drug court treatment program. For example, if the client is unsuccessful in completing the program, they may be required to spend substantially more time under the court’s supervision than would be required after a negotiated plea bargain or even after a conviction at trial. Trustworthy communication is key to managing the relationship with a client. Defense counsel should set out the parameters for communication and address concerns around confidentiality with their client. Defense counsel should educate their client on the rules related to privilege versus confidentiality. Drug courts often require participants to execute confidentiality waivers that allow relevant portions of their health information to be distributed, not just to the court but also to prosecutors. It is important that defense counsel advise clients of the potential consequences of disclosing such information and inform them that the purpose is to assist with their substance use disorder and long-term recovery. Clients also need to understand that defense counsel may share information with the team unless it is a matter that requires the client’s consent and waiver of privilege. Participants who do not trust their lawyer will not provide information, seek advice of their counsel, or respect what they hear. Drug courts ask participants to change everything: what they do fDrug courts ask participants to change everything: what they do for fun, who they spend time with, what time they wake up, where they spend their day. Clients are giving up most of the control over the legal process and submitting to a treatment plan based on risk and needs assessments that will impact every aspect of their lives. Clients will not always agree with the judge’s rulings but must understand that this therapeutic approach is part of the process in reaching the long-term goals that are in their best interest. Defense counsel are uniquely situated to use their client-centered relationship to educate and encourage when there is conflict with the decisions of the court or the rules of the program. Clients should be advised about the short-term and long-term consequences of legal challenges and whether this pursuit is in their best interest. Ultimately, defense counsel still have an ethical duty to advocate for the client’s stated interest if the client chooses a path contrary to the recommendations of the team.27


Confidentiality Waiver v Attorney Client
Privileged Information

« Confidentiality waivers

* Relevant portions of health information is disclosed to
team

 Assists with addressing SUD and long-term recovery
* Privilege
« Communication between the client and the attorney
* May not be disclosed without client’s permission
» Exception
 Harm to others
 False statements to the court



Advocate - Negotiate '

« A form of collaborative problem
solving

* Brings participant’s interests to
the table

« Explains participants perspective




Litigate - Adversarial Hearing




Ensure program integrity
Ensure operation according to the research and science

Protect against policies that can do harm

Prosecutor and Defense
Attorney



Court Best
Practices
Standards

Standard I
Target Population

Adult Treatment ‘




"~

Ensure that Everyone
Who is Appropriate
Has Access to
Treatment Court |[—1L

High Risk - High Need l "
e




What does the data of your criminal justice
population tell you?

* Are you involved in determining the eligibility
criteria?

« Are we targeting the population that will generate
the greatest impact in our community?

« Community supervision
e Injall
« Offenses, other than drug possession, that ae

committed because of substance use or mental
health issues

* Felonies, Misdemeanors, DWI’s, Probation
Violations



Target Population - High Risk

 Significant risk for committing a new crime or failing to
complete less intensive dispositions

 Risk does not refer to danger to the community

« Consider:

» Current felony or serious misdemeanor — domestic
violence?

 Prior felony convictions

« Charges or histories that include property, financial
crimes, drug sales and non-aggravated assaults



Target
Population -
High Need

Moderate to severe

substance use disorder

Manifested by:

« Substantial inability to reduce or
control use

 Persistent substance cravings
« Withdrawal symptoms

« Pattern of recurrent binge
episodes



Ensure that the eligibility and
exclusion criteria are objective
and evidence based

 Clearly defined

* No influenced by:

* Personal Impressions

» Perceived levels of motivation
* Prognosis for success

* No voting




Do not deny access to
iIndividuals who are receiving
Medication of Addiction
Treatment or require
psychiatric medication




Does your eligibility
requirements exclude
people who have
limited access to
resources?

Such practices
Increase disparities

Lack of stable housing

Reliable transportation

Payment of program fees
and/or fines

Sober prior to entry



Are you able to take high value
cases?

* Violent Offenses

» Evidence does not support blanket exclusions
* Increases equitable access

« Case-by-case

* Persons convicted of violent crimes do not recidivate
at a higher rate

» Less likely to be rearrested than those incarcerated for drug
or property offenses

» Perform as well or better than persons charged with
drug or property offenses




Veterans Treatment Court

You may Current charge or prior conviction
recejve for violent misdemeanors

funding to Prior violent felony arrest without

of
crime/history Bja.ojp.gov




Drug Sales Cases

» Evidence does not support
blanket exclusions

* |f sale served to support a
compulsive use disorder rather
than financial gain, treatment
court may be appropriate

« Perform as well or better than
persons charged with drug or
property offenses

Y YaVva



Are you involved in developing
eligibility criteria that provides a legal
incentive to participate?

* Diversion:

* No jai/prison time

« Continuance on probation

» Discharge from supervision upon successful completion of the court
* Driver’s license for DWI Courts

« Realistic expectations

« Support



Prosecutor Role v. Defense
Counsel

Defense attorneys will
advocate for admission of
probation violators and
other aggravating cases
with clients with
substantial criminal
histories

Prosecutors will be
required to consider the
wishes of victims and the
community or other

stakeholders




Principle
Do not mix together people with
different risk and need levels
Consider: Alternative Tracks
Remember:

Requiring unneeded services
makes people worse

Not providing sufficient services
makes people worse

And mixing people with different
needs together makes everyone
worse




N .

Adult Treatment

Court Best Practices
Standards IV

’

Incentives, Sanctions and Service Ad

A



Incentives = Desired

Critical
Distinction Sanctions = Undesired

Service - Needed

Adjustments




Jail - Recommendation

* Not in the first 30-60 days
« Only for proximal infractions after low/moderate have been unsuccessful ‘
* No more than 3-6 days in length

* Not for distal infractions

* Not for treatment — Not a level of care

* Not to deter overdose

* Not preventative detention - Negative consequences




Jail While Awaiting Treatment
Bed

* Not to prevent overdoses or self-harm without first
conducting an adversarial hearing and judge
determines by clear and convincing evidence that:

* Necessary to protect from imminent and serious
harm, and

« Safety cannot be ensured through less restrictive
means




Prescription Medication

« Cannot refuse admission, impose sanctions, or
discharge participants unsuccessfully for taking
prescribed medications

« MAT
» Psychiatric
 Medical conditions

« Require participant to inform the prescribing
medical practitioner they are in treatment court and
the execution of a release of information




Marijuana

* Treat the same are other « Can prohibit if reasonably
prescribed medication related to purposes of
« Look to state statute probation and sentencing,

rehabilitation and/or
public safety




Adult Treatment l 4

Court Best

Practices
Standards i

Equity and Inclusion



Diversity
Is Reality

Diversity is the range
of human differences.

Inclusion is an act
and takes practice.

Equity acknowledges
that we all do not start
from the same place.

Age

Social Class

Physical ability
or Attributes

Sexual
Orientation

Religion
Ethical Values
System

Po/js
bCal



Presenter Notes
Presentation Notes
Speaker Notes:

We should always be looking through the “lens” of diversity, inclusion, and equity DEI when working with teams and facilitating groups. It is essential to always be aware and acknowledging the diversity and aware of what inclusion looks like. How do you show inclusion? The goal is to reach equity and it will take work. 

Diversity is a fact of life. People look, think, feel, and act differently. They always have. Teams have to make the effort to be inclusive and it will take practice. The goal is equity. Equity means recognizing that we do not all start from the same place and must acknowledge and make adjustments to imbalances.



Be Careful - Intent vs. Impact

REQUIREMENTS FOR PROGRAM ENTRY
WORTH EXAMINING IN GREATER DETAIL |

e Transportation

e Program fees
e Sober
e Housing

e Attitude

Provided by Dr. Fred Cheesman, National Center for State Courts


Presenter Notes
Presentation Notes
Speaker Notes:

These are some requirements that treatment courts have included in their eligibility criteria.  The intent may not have been wrong, but the impact had unintended consequences.
Transportation – the clients will be required to attend treatment groups, participate in pro-social activities, attend court, supervision office visits, etc. so having transportation to meet the requirements may seem like a good requirement.  However, the unintended impact is that people who don’t have their own car or live on the bus line may be excluded.  This requirement will disenfranchise poor people and in many communities this may be people of color.

Program fees – some programs charge exurbanite fees that many of the clients can’t pay.  One court had a program fee of $5,000 and clients who could not pay ended up with a civil judgement.  Standard II – Fines, Fees, and Costs states that conditions to pay punitive fines, treatment fees, or other criminal justice costs disproportionately burden members of some cultural groups. Such conditions are imposed only for persons who can clearly meet the obligations without experiencing serious financial, familial, emotional, or other distress. Monetary conditions, if required, are imposed on a sliding scale in accordance with participants’ demonstrable ability to pay and at amounts that are unlikely to impose undue stress on participants which may impede treatment progress.

Sober – some programs required clients have 90 days of sobriety in order to participate.  If clients can maintain 90 days of sobriety, the probably don’t need your treatment court.

Housing – some programs require clients to have stable housing.  Obtaining housing is something the program should try to assist the clients with obtaining. This requirement will disenfranchise poor people and in many communities this may be people of color.



li@)
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Journal of
%’ Advancing Justice

* Research outlines practices
that work

* Consider adding these to your
program to improve
outcomes

JOURNAL

for Advancing Justice

Advancing
w Justice



Presenter Notes
Presentation Notes
Speaker Notes:

Numerous studies have found, for example, that disparities were not a function of race or ethnicity per se, but rather were influenced by other variables that are often correlated with race or ethnicity, such as participants’ age, employment status, educational background, criminal history, or substance use diagnosis (e.g., Dannerbeck et al., 2006; DeVall & Lanier, 2012; Howard, 2016; McKean & Warren- Gordon, 2011). Some treatment court professionals may misconstrue these findings to suggest that disparities do not exist, thus absolving treatment courts of responsibility for addressing the problem. To the contrary, these findings point to promising strategies that treatment courts might employ to reduce disparities, such as providing remedial vocational and educational services. 

This journal outlines some the promising practices for courts to employ.

Presenter tip:  The next slides are practices outlined in the journal.  Read the journal.



Helpful
Resource:

E&l Assessment and Toolkit

% NADCP

Equity & Inclusion

EQUIVALENT ACCESS
ASSESSMENT 24 TOOLKIT

Adult Drug Court
Best Practice Standard Il



https://allrise.org/publications/equity-and-inclusion-assessment-tool/
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