
294 OPI~IO"'S OF Til E AITOR~EY GE:"oERAI. 

public inspt•ction. a retJUt><;tor may h<' pcrmitt<'d in any cn~e to enmpiiC' his or 
hl'r own mailing list by l'X<tmining thost• ori~inal documt'nt' . 

fHERI:fORE. IT IS MY OPINION: 

Tht> prohibition of section 2-6-109, MC.A. again~t th<' distribution of 
mailing lists by state agencies appliPs to mailing lists of both individual 
persons and corporation.~. 38 Op. Au'y Gen. No. 59 at 207 (1979) is 
ovt'rrulcd insofar as it conflicts with th<' holding of this opinion. 

Very truly yours, 

MARC RACICOT 
Allornt•y General 

VOLUME NO. 43 

COUNTIES Counry rond fund and lnitintive 105; 

OPINION NO. 74 

TAXATION AND REVENUE· County road fund and lnitiativc 105; 
LOCAL GOVERNMENT • "County rural property" not a "taxing unit": 
MONTANA CODE ANNOTATED · Sections 7·14·2501 , 7· 14·2502, 15·1· 
101(2). 15·10-402, 15-10·412(7)(a); 
MONTANA LAWS OF 1989 · Chapter 560, section 1; 
OPINIONS OF TilE AnORNEY GENERAL. · 43 Op. Au'y Gen. No 68 (1990), 
42 Op. Au'y Gen. No. 118 (1988), 42 Op. Att'y Gen. No. 80 (1988). 

IIEL.D: I. 

2. 

The increases in the number of mills allowed for county road 
and bridge construcrion and maintenance in sect ions 7-1 4·2501 
and 7-1 4-2502, MCA, a.re not exceptions 10 the property tax 
freeze in 1-1 OS, as codified in section 15-10-402, MCA. 

"Counry rural propeny" is not a "taxing unit" as defined m 
section 15·1·101(2), MCA. 

November 5, 1990 

Patrick 1.. Paul 
Cascade County Auorney 
County Counhoust> 
Grea t Falls MT 59401 

Dca.r Mr. Paul: 

You have r('qucsted an opinion on tht' following questions: 
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May tht• county. umkr Sl'etion~ 7 14·2501 and 7 14 2502. MCA. 
incrl!ast' thl' milt levy lor con~truc tion. maintl'nanc<', or 
impnwl'mt•nt of public highways or bridges above the 1986 level 
imposed by lnitintivc 105 (§ 15 10-402. MCA)? If nnt, may tht• 
count} rural property nrvcnhclcss be consider<•d a ~axing 
di~trict 7 

Srt·tiun 7 14·2501, MCA, provid!'s in pertint'nt part: 

General road tax authori7.ed. (I) To raise revenul' for the 
construction, maintenance, or improvement of public highways, 
each board of counry commissioners may levy a general tax upon 
tht• taxable prop<•ny in the county of not more than 20 mills. 
exc<'pt m fourth. fifth. sixth, and seventh class counties, which 
may lt·vy not mor<' than 23 mills, payable to the> county 
treasurer. The tax from freeholders shall be collected the same 
as other taxes. and from nonfccholder.s. as the board may direct. 

(2) Th~ section shall not apply to incorporated cities 11nd 
towns which by otdinance provide for the levy of a like tax for 
road. sw•ct. or alley purposes. 

SC'ction 7-14-2502. MCA, provides in pertinent part: 

Special bridge tax aulhoriz.ed -· combined ferry and bridge fund. 
(I) Each board may levy a special tax not to exceed 8 mills 
on all taxable property in the county for the purpose of 
constructing, maintaining, and repairing free public bridges, 
which includ<'s those bridges within the municipalities. 
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In 1989, the Montana l.egislature amended this section, substitu ting "20 mills" 
for ''15 mills" and 21 mills" for "1 8 mills." In section 7-14·2502, MCJ\, the 
number of mills allowable for county bridg<' construction, repair, und 
r.utintcnancc was abo increased from 4 mills to 8 mills. You suggest that 
these sections arc not limited by the codification of Initiative 105 (1 -105), 
§ 15·1 0 ·402, MCI\, which imposes a freeze on property taxes at 1986 levels. 
You reason that sections 7·14·2501 and 7·14·2502. MCi\, are specific statutes 
allowing increases in mills while section 15-10-402, MCA, is only a general 
restrtcuon. You would apply th<' rule of statutory construction that the 
specific statute controls the general one. § 1·2·1 02, MCi\. 

By increasing !he number of mills available for county road and bridge 
construction, the l..Pgislature did not necessarily authorize an increase in 
prop<•rty taxes. The result of the legislation could also be that rhe Legisla turr 
envisioned Lhat the county road or bridg<' funds would merely receive a la1~er 
piece of lhl' propt'ny tax pie. Within the taxing unit , onP levy may be 
increased whilt• a $imilar levy is decreased in order to remain within the 1-
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I OS rC'>~ricuons. Such huujt<>ting mrasur<'S W<'r<' <>xpn•,sly r<·cognit.('U in 42 
Op. 1\tt'y Gen. No. IIR at 449 (1988). A rrvirw of thr lt-gi~I.Hiw hiswry of 
~(·.:t iun> 7 14 <!50 I and 7 14-2502, MCA, supports t hi' intrrpn·wtiun ol the 
millag<' incn•a,.·~. 

l'ht• millagr tncrt>asr in St'ction 7 14 250 I, MCA. was adopted a~ s,•naw Uill 
77 (513 77). Montana Law~ of 1980, cha pter 560, ~ection I . In considering 
SB 77, tht• Senate LoGJI GovC'mmcnt CommiliC'e din·ctly addrC'SSC'd the· 
qwstion of whether an increase in the number o f mills would affrct the I
lOS limiwtiun. (iurdon Morri,, th<· t'lWcutivc director uf tht• Montana 
A~sodation ol Countic~ and a prupunt•nt of tht• hill, statt'd that th<> bill would 
't>nablt• munty wmmi~~io nt•n. to ~hift hudgrt amount~ to art>a\ uf road nt>t•d." 
Minut!'S of Senate Local Gov!'mmcnt Commirt<'l', January 12, I 989, at 2. ThP 
commitlt'l' minut<'S funhcr reflc•ct : 

Senator Cripprn a~kcd Gordon Morris to explain how this hill 
r<>lates to I 105 and SB 71 I the legislativt' clariJicmion of I 105). 
Mr. Morri~ rcspondrd that thr only way a levy can be incrca>cd 
v. uhin the current s tatutory limitation wo uld be o ffsl'tting that 
increase \vith a decrease somewhere else. 

It/. Mr. Morris mad!' a similar statement before the House Local Govcmm<>nt 
Commiu<'e: "1· 1 OS is in place so taxes arc frozen and this [SB 771 do<'s no t 
represent an automatic tax incrcas<> but 'like levies' would have to be cu t to 
remain within the guidelines of 1- I 05." Minutes of I louse Committee on Local 
Govemmrm, March 2, 989, at 6. The fiscal note on SB 77 under rhe 
heading ot 'TECIINICAL OR MECHANICAL DEFECTS OF [sic) CONH.ICTS 
WITII EXISTING LEGISLATION" cautioned: 

St'ction[] I 5· I 0 ·402, MCA, and temporary Section 15-10-412, 
MCA, (Terminates December 31, 1989) freeze county mill levies 
at their 1986 levels uniL>ss counry taxable valuation decreases by 
5% or morl' from the previous tax year. Countjes experiencing 
suuic QJ: Q.ll!y slightly decreasing taxable valuations would 
therefore have !!! rl'duce other county levies in order !Q take 
atlvantage of the orovision of SB77. [F.mphasis added.) 

Fiscal note, SB 77 ill 3. 

ThC' mill increaslc' in section 7 14-2502. MCA, for the county bridge fund was 
similarly not intended as an exception to I· 105. In addressing the llouse 
Committet' on llighways and Transporta tion, Gordon Morris stated that ''this 
I the millage increase 1 is not to lw ~~umed as 11 personal property tax 
increase, but it do<'S increasr the SI<Hutory authority." Minutes of llearing o n 
llow;f' Oill 21 2, House Committee on Highways and Transportation, January 
24, 1989, at 2 . In thr ScnatC' Taxation Committee, Mr. Morris again pointed 
out that "under the provisions of I I OS language in the statutes, 1 his would 
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n01 he ;m autommic mill kvy increase, ratlwr it wm.1ld h1• impknwntl'tl by ::1 

rrdul'tion uf millagt' in 01hrr arrah of th<' county hutlgt•t." Minutes of lleitring 
on !louse Bill 212, Senatt' Taxation Commiucr. March 1. 1989, at 3. 

From tht' ll'gislarivt• hi~tory, it is :1pparrnr that thr Lcgbl:uurt> did not intcnd 
to drcumv~,>n t or supcrsetle the property tax freeze by increasing the number 
of mill!. availabll• for I hi' counly road and bridge funds. Rat her, I he 
Ll•gislaturc rct·ognit.l'd that the increased millage would hclVC to he offset by 
a decrease of mills in anothe r lrvy in o rder 10 operate within the constraints 
of I 105. 

You nt•xt ask whether rural county propeny can be considered a separate 
"taxing district" for purposes of calculating whether there has been a 5 percent 
decreast• in propcrty valuation under section 15· 1 0-412(7)(a), MCA. Under 
this subsection, a tax higher than the 1986 tax may be imposed if the "taxing 
unit's taxable valuation decreases by 5% or more from the 1986 tax year." 
You indicate that the taxable valuation of rural county propcny has decrrased 
by more than the rcquisitr 5 percent, but there has not been more than a 
5 percent decrea~e in taxabk• valuation county·wide. 

There is no question that tht' county is a "taxing unit." Section 15·1·101(2), 
MCA. defines the phrase "taXJng unit" as including 

a coumy, city, incorporated town, township, school district, 
irrigation district, drainage Jistrict, or any person, persons, or 
organized body authorized by law to establish ta x levies for the 
purpose of raising public revenue. 

Yo u sugg!'~t, however, that the "county rural property" can he considered a 
"taxing unit ." In order to be a taxing unit, the county rural property must be 
an ·o~anizcd body a uthorized by law to establish tax levies." "County rural 
propeny" i~ not such an "organi1.cd body." The counry. no t "county mral 
property," is authoriwd to levy rhc taxes upon ruml property under section 
7 14-250 I , MCA. 

Refuse disposal districts and rural fire districts operated by the county have 
not been considered "taxing units" because they do not have an independent 

verning body separate from the county commissioners. In 42 Op. Att'y Gen. 
No. 80 at 315 (I 988), the following reasoning was used: 

Where the county commissioners and not the fire district itself 
establish the tax levy for the district, the definition of "taxing 
unit" does not encompa<~ the fire district. A ''taxing unit" C"ntails 
an entity that establish<:.> its own tax levy. In this si tua tion, the 
board of countv commissioners and not the fire district has this 
rolC'. Thus, a ftre district operated by the county and not by a 
board of trus tees is not a "taxing unit ." A rurc1l fire district 
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OJl('rall'd by .t ho;,~rd of ta . tt't'>, howt>ver, i~ a "talting unit" 
wuhan the m<'nrung of section I 5-10 4 I 2. MCA. 

St•t• ubo 43 Op. An'y Grn. No. 6B (1990) at 3 in which a refuse disposal 
di>trict was not considered a "special taxing district" because it has no 
govrming body indt•pt•ndrnt of thl' county commissioners. 

Whitt• cNtain levir' m<~y only <1pply It> county rural propt>rty, >Uch as the 
wunty road tax in st•ct ion 7-14·2501, MCA. this characteristic alone does 
not ml'an that the county rural propcny is a "taxing unit ." "County rural 
property" is not a ~cpanttf." entity. II do<>S not have a governing body separate 
from or imlept•ndrnt of thP ho;1rd of county commissioners. As such, it cannot 
be considcrrd a "tmdng unit." 

TIIEREI'ORE, IT IS MY OPINION: 

1. The increases in the number of mills allowed for county road 
and bridgr construction and maintenance in sections 7·14-250 I 
and 7-14-2502, MCA, arc not exceptions to the property tax 
frt>eze in 1·1 OS, as codified in section 1 5· 1 0-402, MCA. 

2 . "County rural properry'' is not a "taxing unit" as defined in 
section 15·1 ·101(2), MCA. 

Sincert>ly, 

MARC RACICOT 
Allomry General 

VOLUME NO. 43 OPINION NO. 75 

CLERKS - Clt'rks of court and county clerks, disposition of fees for providing 
ahstntcts; 
COUNTY OFFICERS AND EMPLOYEES · Clerks of court and county clerks, 
disposition of fees for providing abstracts; 
COURTS, DISTRICT . Disposition by clerk of fees for abstracts; 
FEES - Disposition by clrrk of court and county clrrk of fees for providing 
abstracts; 
MONTANA CODE ANNOTATED · Sections 2·16·406(1), 3-2·404, 3·5·515, 7· 
4-2403. 7-4-251 I. 7-4-2631, 25- 1 -201. 

HELD: The clerk of the district court and thE' county clerk, as well as 
their deputies, may not retain for their personal usc 
compensation paid 10 them by title companies, credit bureaus, 
banks, realtors, and others for the preparation on a regular basis 
of abstracts of instruments recorded and filed in their respective 
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