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THEREFORE, IT IS MY OPINION. 

T'ht• district coun clerk may not char~:e a commencen• nt filing fee for 
po~t ·dissoluuon proceedings initiat!'d under the conuuuing jurisdiction 
of the district tourt . 

Sinn•rely. 

MARC RACIC " 
Attorn<') GC'n<'ra' 

VOI.UMF. NO. 43 OPINION NO. 73 

CORPORATIONS Prohibiuon on distribution of state agency list of 
corpor.uions as mailing list: 
PI''VACY Use of stair agency list of corporations as mailing list; 
RIG IIT TO KNOW · Usc of st 11e agency list of corporations as mailing lisr; 
SECRETARY OF ~TATE • Prohibition on distribution of list of corporations as 
mailing list, 
MONTANA CUDE ANNOTATED · Section 2-6-t 09; 
MONTANA CONSTITUTION Article II, sections 9, 10; 
OPINIONS OF THE ATTORNEY GENERAL · 42 Op. Att'y Gen. No. 119 
(1988), 38 Op. Att'y Gen. No. 59 (1979). 

HFLD: The p ohibition of section 2-6·109. MCA, against the dis tribution 
of mailing lists by state agenctes applies to mailing lists of borh 
individual persons and corporations. 38 Op. Au'y Gen. No. 59 
at 207 (1979) is overruled insofar as it coru: icts with the 
holding of this opinion. 

October 31, 1990 

Thl' llonornblr Mikl' C<K ney 
S••crNary ol State 
Room 225, St:HI' C~1pitol 
Hrlena MT 59620 

Dt•ar Mr Coonl'y: 

You h.tvl' r('(}UI'~ted my opinion concerning thl' following question· 

Should 38 Op. Au'y Gen. No. 59 ( 1979) concerning distribution 
of ~rail' agrncy mailing lists he ovl'rrulec ~ light of subsequent 
casr law? 
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Your c1u~s1ion is promp1t>d by an indi\~duars requcs1 1ha1 ht.> bl' provided wi1h 
a lisl of all nonprofi1 corpormions in good s1anding on file in the Seere1ary of 
Slall''s office. Funhcnnorc, 1hat individual has indicated thai he inwnds 10 
ust> 1hr n•ques1!'d infonna1ion as a mailing list, as thai phrase has bct•n 
defined by 1he Auomey v enera!. Set• J8 Op. All y Gen. No. 59 a1 210 II 
( 1979). Thf' CIU<'Mion raised by 1he reques1 b wht>lhcr rhe S!'cre1ary nf Srat~ 
t.m lawfully release 1hc lis1 for use as a mailing lis1 in ligh1 of 1he r~s1riclions 
S<'l forth in section 2·6 I 09, MCA, which provides: 

(I) l xcep1 as provided in subsections (3). (4). (5). ond (6), 
in order to protect thC' privacy of those who den! with s1a1e nnd 
local government: 

{a) no agency may dis1ribUle or sell for use as a mailing lis! 
any lis1 of persons withoUI first st>euring the permission of those 
on 1he last; and 

(b) no list of persons prepared by !he agency may be used as 
a mailing lis1 excepl by the agency or another agency wi1hou1 
first securing the permission of !hose on the list. 

{2) ~used in this section, "agency" mean:. any board, bureau, 
commission, departmem, division. authority, or officer of the 
staw or a local government. 

(3) Except as provided in 30-9-403, this section does no! 
prevent an individual from compiling a ,. liling list by 
examination of original documents or applic ... ,ons which are 
otherwisl' open to public inspection. 

(4} This section docs not apply to the lists of registered 
electors and the new v01er lis1s provided for in 13-2-115 and 13 
38 103, to lists of the names of employees governed by Title 39, 
chapter 31, or lo lists of persons holding driver's lin·nses 
provid!'d for unclrr 61 ·5·126. 

(5) This 'ection shall not prevent an agency from providing 
a list to pcl'on.~ providing prelicensing or continuing educational 
courses ~uhjrct to Title 20, chapter 30, or specifically ex, mptcd 
thert'from M provided in 20-30· 1 02. 

(6) This S<"t:tion d()('S not o~pply to tnt> righ1 of acti.'SS t'ilher 
by Montana ldl\' enforcement agenclt's ur, by purchasl' or 
mherwise. of public records dealing with motor vehicle 
rt•gtMralion 
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(7) A pcr;on vtola!ing 1hr provisions ot subS('WOn (I )(h) is 
~:uihy of a mi~demeanor 

Thl• ts~uc raised by your r"ques! was prl'\~ously addressed in 38 Op. Au'y 
Grn. No. 59 <It 207 ( 1979). Nming 1ha1 S('l"!ion 2-6-109, MCA. mus1 he 
consuu('d in a manner consistem wi!h thE' Mom;;ma Constitution, Article II , 
sec!ioll!> 9 and 10 (lhl• right to know and righ! of privacy provisions, 
respec1ivC'Iy), 1he Auom"y General held 1hm: 

1. Under !he provisions of chap1cr 606, 1979 Mom ana Laws 
!section 2-6 I 09, MCA], agencies are prohibitf.'d from dimibuting 
a list oi persons only if thf.' intrnded usE' of such list is for 
unsoliciled mass mailings, hous" calls or dis1ribU1ions, or 
t!'lephone call~. 

2. The prohibition pertains only to lists of natural persons, 
not businessrs, corporations, govemmeoltal agencies or othrr 
associations. 

3. Agencies are not required 10 affinnatively ascertain the 
intended usc for which 1hc list is sought; a clear wriucn 
disclaimer from rhe agency as to thr proscriptions and penalty 
of chapter 606 is sufficient. 

38 Op. An'y Gen. No. 59 at 207-08. The second holding quoted above was 
based on the Anomey General's opinion that the righ1 of privacy mentioned 
in section 2-6-109. MCA, could be consistently cooslrucd with thf.' right of 
privacy provisions of the Montana Constitution if it applied only "10 individual 
human lx>ings," and no! to "corporations, associa1ions, govemmemal bodies 
and businesses[.]" 38 Op. An'y Gen. No. 59 at 211 (1979). Since Lhat 
opinion was issued, 1he Momana Supreme Coun has rwice held tha1 the right 
of privacy exception to the right to know provision of thr Momana 
Constitution (Mont. Const. Art . II, § 9) applies to corpora1ions as well as 
individuals. Moun!ain Sl .. tes Telephone and Telegraph ~ Departmen! of 
Public St>rvicl' RPgula1ion, 38 St. Rptr. 1479, 1486, 634 P.2d 181, 188 
(1981); Belth ~ Benne!L 227 Mom. 341, 345, 74{) P.2tl638, 640-41 (1987). 
As you havr observed, the holdings in these rwo cases cas! doub1 on the 
validity of 1he second holding in 38 Op. Au'y Gen. No. 59 a1 207 (1979). 

In Belth, the State Insurance Commissioner wi!hhcld from the editor of a 
monthly insurance publication infonnaLion on file in 1he Commissioner's office 
concerning financial s1a1emems of insurance companies. The Commissioner's 
decision 10 wi1hhold was based on sec1ion J3- l -412(5). MCA: 

The commissioner may withhold from public inspec1ion any 
examination or invesligation rcpon for so long as he deems such 
withholding 10 be.> necessary for !he pro!eclion of !he person 
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rxamined again~! unwalTIInted Injury or tO lw an the public 
imt>n•st. 
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Finding that thr statute protected a privacy imcrest coextensive with the 
priv-.1cy excPption within the right to know provision of the Momana 
Constitution. An. 11. § 9, rhP Coun held that the exception applied to 
corpora11ons as well as natural persons. Reith, 227 Mont. 31 345, 740 P.2d 3t 
64041. citing Moumain Statt>s, 38 St. Rptr. at 1486, 634 P.2d ar 188. The 
Court also held that the Commissioner had s tanding to raise the constitutional 
issue on behalf of the insurance companies since a breach of the privacy rights 
of those companies could lead to a lawsuit against ;he Commissioner. Belth, 
227 Mont. at 345, 740 P.2d at 641. citing Montana Human Rights Division 
v. City of Billings, 199 Mont. 434, 443, 649 P.2d 1283, 1288 (1982). In 
Mountain Stares the Court held that the demands of individual privacy of a 
corporation as well as of a person might clearly exceed the merits of public 
disclosure and rhus come within the privacy exception of the "right to know." 
Consequently a corporate utility could seek to preserve confidentiality of 
certain trade secrets required to be disclosed to the Public Service Commission 
when the utility applied for a rate increase. 634 P.2d at 188·89. It is my 
opinion that the holdings in these cases are fully applicable to the issue 
raised here. I theJefore hold rhat the prohibition against public distribution 
of state agency mailing lists set forth in 38 Op. Au'y Gen. No. 59 at 207 
(1979) applies with equal force to liSIS of both individual persons and 
corporations. 

There are, however, two important caveats which anend my holding. First, 
the Moman .. Supreme Court has made it clear that it will construe statutes 
protecting privacy interests in a manner that docs not violate the mandate of 
the right to know provision of the Momana Constitution. Belth, 227 Mont. 
at 346, 740 P.2d at 641; Allstate Insurance Co. l!:. Qry of Billings. 46 St. Rptr. 
1716, 1719·20, 780 P.2d 186, 188 89 (1989). Compliance with the right ro 
know provision requires that a decision to withholJ mailing lists pursuant to 
the s tatute must be based on a determination that "the demand of individual 
privacy clearly exceeds the merits of public di.sclosure." Belth, 227 Mom. at 
346, 740 P.2d at 641. In short, the custodian of the i.nformation sought must 
determine whether there is a constitu·rionally protected privacy interest at 
stake, and if so, whether that right clearly exceeds the public's right to know. 
Belth, 227 Mont. at 346-48, 740 P.2d at 64143; ~also Missoulian l!:. Board 
of Regents, 207 Mont. at 513,675 P.2d at 962 (1984); 42 Op. Att'y Gen. No. 
119 at 454, 461·62 (1988). If the Secretary of Stare determines that there 
is no privacy inrercst at stake, or that a protected privacy interest docs not 
clearly exceed the public's right to know, the prohibition of the statute does 
not apply, and the mailing lists at issue may be publicly disseminated. 
Second, it must be noted that the statute specifically allows an irdividual to 
compile "a mailing list by examination of original documents or applications 
which are otherwise open to public inspection.'' § 2-6·1 09(3), MCA. Because 
you have indicated that the original documents involved here are open to 
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public inspt•ction. a retJUt><;tor may h<' pcrmitt<'d in any cn~e to enmpiiC' his or 
hl'r own mailing list by l'X<tmining thost• ori~inal documt'nt' . 

fHERI:fORE. IT IS MY OPINION: 

Tht> prohibition of section 2-6-109, MC.A. again~t th<' distribution of 
mailing lists by state agencies appliPs to mailing lists of both individual 
persons and corporation.~. 38 Op. Au'y Gen. No. 59 at 207 (1979) is 
ovt'rrulcd insofar as it conflicts with th<' holding of this opinion. 

Very truly yours, 

MARC RACICOT 
Allornt•y General 

VOLUME NO. 43 

COUNTIES Counry rond fund and lnitintive 105; 

OPINION NO. 74 

TAXATION AND REVENUE· County road fund and lnitiativc 105; 
LOCAL GOVERNMENT • "County rural property" not a "taxing unit": 
MONTANA CODE ANNOTATED · Sections 7·14·2501 , 7· 14·2502, 15·1· 
101(2). 15·10-402, 15-10·412(7)(a); 
MONTANA LAWS OF 1989 · Chapter 560, section 1; 
OPINIONS OF TilE AnORNEY GENERAL. · 43 Op. Au'y Gen. No 68 (1990), 
42 Op. Au'y Gen. No. 118 (1988), 42 Op. Att'y Gen. No. 80 (1988). 

IIEL.D: I. 

2. 

The increases in the number of mills allowed for county road 
and bridge construcrion and maintenance in sect ions 7-1 4·2501 
and 7-1 4-2502, MCA, a.re not exceptions 10 the property tax 
freeze in 1-1 OS, as codified in section 15-10-402, MCA. 

"Counry rural propeny" is not a "taxing unit" as defined m 
section 15·1·101(2), MCA. 

November 5, 1990 

Patrick 1.. Paul 
Cascade County Auorney 
County Counhoust> 
Grea t Falls MT 59401 

Dca.r Mr. Paul: 

You have r('qucsted an opinion on tht' following questions: 
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