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gem'rnl. § 1 2 102, MCA. Polan Y. School Disuict ~ lQ. 195 Mont. 340,
346. 636 P.2d 825, 828 (1981 ).

TIIEREFORE, IT IS MY OPINION:
A refuse disposal disuict is not a "political subdivision" as th;u term is
used in section 17·5· 1604(3), MCA.
Sincerely,
MARC RA(.ICOT
AuomC'y Grneral

VOLUME NO. 43

OPINION NO. 69

COUNT IES • Fees for county superinrendent of schools in addition to salary;
COUNTY OFFICERS AND EMPLOYEES · Fees for county superintendem of
schools in addition to salary;
PUBLIC OI'FICERS Fees for county superintendem of schools in addition to
salary,
SAlARILS rees for county superintendent of schools in addition 10 salary;
MONTANA CODE ANNOTATI::D · Sections 20·;j·201(2), (3), 20·3·212;
OPINIONS OF THE ATTORNEY GENERAL · 41 Op. Atr'y Gen. No. 33 (1985),
41 Op. Att'y Gen. No. 12 (1985), 'J9 Op. Au'y Gen. No. 7 (1981), 37 Op.
An'y Gen. No. 63 (J 977), 37 Op. Au'y Gen. No. 13 (1977), 36 Op. Au'y Gen.
No. 110 (1976), 36 Op. Au'y Gen. No. 63 (1976), 35 Op. Au'; r.en. No. 32
(1973), 35 Op. Au'y Gen. No. 31 (1973), 34 Op. AH'y Gen. No. 15 (1971).

HF.l.D:

A qualified counry superintend ent of schools entering into a
contractual agreement pursuant to section 20·3·20 I (3), MCA, to
provide service~ in a county lacking a qualified county
superintend nt of schools is entitled to additional compensation
for service~ rendered.
July 31, 1990

Arnie A. !love
McCone County Attomt'y
P.O. Box 184
Circle MT 59215
Dt•ar Mr. Hovt>:
You have requt•s ted my opinion on thr following question:
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Docs section 20·3·201(3). section 20-3-21 2, MCA, or any other
sc• lion prohihit a qualified counry superintendent of schools from
rece.-'ing a fee for setvices provided pursuant to a contract
authorized under section 20·3·20 I (3), MCA?
You have indicated that the offices of county superintendent of schools and
county treasurer have been consolidated in McCone Count) The holder of
the consolidated office lacks the statutory qualificalions associated with thP
office of county superintendent and is therefore unable to conduct hearings
involving contested school mauers. You funher indicate that your county has
difficulty locating a CJualified county superintendent willing to enter into a
contract to conduct such hearings due to the unsettled que<tion of whethPr
~uch officer is entitl!'d to receive a fee for setvices rendered.
The conte>.t in which your question arose is quite clear. Prior to 1979. the
consolidarion of the office of counry superintendent with any ot her counry
office "carr(iedl with it the minimum qualification for each office as prescribed
by statu tc." Thllb, "(ajn individual must meet the minimum qualification for
each office to be eligible for the consolidated county office." 35 Op. Att'y
Gen. No. 31 at 72 ( 1973). The minimum qualifications required for the office
of county superintendent are set forth in s~tion 20-3-201 (2), MCA. which
provides as follows:
(2)
Any person shall be qualified to assume the office of
counry superintendent who:
(a)

is a qualified elector;

(b)
holds a valid reacher cenificate
superintendent of public instruction; and

issued

by

the

(c)
has not less than 3 years of successful teaching
experience.
In 1979, legislation was enacted removing the mandatory qualifications set
fonh in section 20 3 201(2), MCA, when the office of county superintendent
was consolidated with another county office. 1979 Mont. Laws. ch. 355.
Following further amendment in 985. section 20·3·201, MCA. currently
provides in p<·ninent part as follows:
(3)
Whrn the office of county Sup<'rintendent of schools is
consolidated with another counry office within the counry. the
officeholder shall have thr qualilications of subsection (2) or he
shall, with the approval of the governing body, contract for thr
servicrs of another county superintendent, with approval o f the
governing body of that county, to perfonn the duties required of
a county sup<'rintendcnt m 20-3-207 and 20-3-210. The
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officeholder may contract for the scrvic!'S of another county
superintendent to perform other duties required by law of a
county superintendent. The superintendent of public instruction
shall prescribe a contract form to be ust'd.
The legislative history of the 1985 amendment indicates that the Legislature
faileJ to resolve the issue of whether a qualifie" county superintendent is
entitled to additional compensation pursuant to .. contract to perform the
functions of a county superintendent in another county. See Minutes of rhe
I louse Education and Cultural Resources Committee hearing on Senate Bill
I 68, held March I 8, 1985, at 4.
The appropriate analysis for the resolution of your question is provided in a
prior Attorney General's Opinion:
The Montana Suprrme Court addressed itself to a similar
situation in Anderson v. Hinman, 138 Mont. 397, 357 P.2d 895
(1%0), a case concerning increased responsibilities for the clerk
of t.le supreme coun. The Montana Supreme Coun, in that
decision, allowed additional compensation to the clerk for
services rendered which were not provided by law. 1 he court
said, at page 412:
The Clerk of Lhe Supreme Court is paid a salary
undrr Section 25-501, R.C.M. 1947, which is to
compensate him "for all services required of him ru:
which may hereafter devolve upon him l2v law."
(section 25-501.1). This does not preclude him
from receiving compensation for services he may
provide which are not required by law. The
general rule of law is stated in [67 C.J.S. Officers
§ 227, at 727-28]:
"... an officer is not obliged, because his office is
salaried, to perform all manner of public service
without additional compensation, and for services
performC'd by request, not pan of the duties of his
office, and which could have been as appropriately
performed l>y any other person, he may recover a
proper remuneration." [Emphasis their.;.]

34 Op. Au'y Gen. No. 15 at 132, 133-34 (1971).
The foregoing is merely an outgrowth of the familiar principle that public
ofliccrs may not recrivc addi tional compensation for discharging the duties
associated with their office beyond that provided by their regular salary.
Thus, because in each instance the act in question constituted a duty
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associated with the orflce, ir has hecn held rhar: a clerk and recorder is not
entitled to additiona l compcnsa tiou for serving as election administrator, 41
Op. Att'y Grn. No. 33 at 124 (1985); 39 Op. Att'y Gen. No. 7 at 27 (1981 );
ll court reporter is not <'ntitled to additi onal compensation when court is held
in another judicial district, 41 Op. Atf"y Gen. No. 12 at 42 { 1985); a county
attorney is not entitled to addirional compensation for prosecuting the appeal
of a decision of the county tax appeal hoard, 37 Op. Att'y Gen. No. 63 at 256
(1977).

The converse is equally true. Unless specifically prohibited hy law, a public
officer is entitled to additional compensation for the rendition of service.~
bt.'yond those required by the duties associated with his oflice. Thus, because
in each instance the service in question was beyond the scope of the duties
associated with thl' office. it has been held that: a depury sheriff is entitled
ro addilional compensation for operating the county ambulance. 37 Op. Atr'y
Gen. No. 13 at 51 (1977); a court reporter is entitled to addirional
compensalion for recording grand jury proceedings, 36 Op. An'y Gen. No. 110
at 564 ( 1976); a deputy clerk and recorder is ~ .• ;tied to additional
cOmJWnsation for servi ng as registrar, 36 Op. Att'y C.en. No. 63 at 438
(1976); the director of the Montana Water Resources Board is entitled to
additional compensation for performing additional duties not required by law,
34 Op. Att 'y Gen. Nu. 15 at 132 (1971 ).
However, a public officer may not accept additional compensatio:t when
spt.ocifically prohibited by law. Thus, it has been held that district judges may
not accept additional compensation for services beyond the scope of judicial
duties in view of the specific prohibition set forth in Article Vll, sccrion 9 of
the Montana Constitution, 35 Op. Au'v Gen. No. 32 at 72 {1973).
The resolut io n o f your question therefo re depends upon whether the statutory
dutirs of a qualified county superintendent include performing the f11nctions
thereof an another county which lacks a qualified counry superintendrnt and
whether additional compensation therefor is prohibited by law.
The dUiies of a county superintendent are specified in Title 20, chapter 3,
part 2, MCA. The statutory provisions therein do not require a qualified
county superintendent to act as such in any county other than the county in
which he or she holds office. Therefore, a qualified counry superintendent
entering into a contractual agreement pursuant to section 20·3·201(3), MCA,
to provide services in a counry lacking a qualified county superintendent is
entitled to additional compensation.
You have asked whether section 20·3·212, MCA, prohibits additional
compensation where contracts pursuant to section 20·3 ·212, MCA, arc
rnvolvrd. Sectio n 20·3 ·212, MCA, provides as foUows:
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20-3 212. The cowny supcrimcndcm to appoint another county
superirucndent.
(I) When !! counry superintendent is
disqualified pu!"liuanl !Q 20·3-211, 1hat county supcrimcndent
mus1 appoim anot her coun1y superintendent 10 hear and deride
the mauer of con1 roversy arising pursuant to 20-3-210.
(2)
The county in which the controversy was iniliated shall
reimburse the Cl)unry served by the coumy superimcndcm
appointed pursuam to subsecrion (1) for ac1ual cos1s of 1ravel,
room, and board as a resuh of 1he appointment. Such cou nty
superintendent is entitled to expenses as provided in
20-3-203( 1). l Emphasis added.]
The application of section 20·3·21 2, MCA, is limited by its terms to instances
where an o1herwise qualified county superintendent is disqualified pursuant to
section 20·3·21 I, MCA, from hearing or deciding co ntested matters. The
Iauer s1atu1ory provision has application where an otherwise qualified county
superintendent is a pany or is related to a party, has personal interest or bias
in 1hc result , or the contesled mauer involves a handicapped child. Thus,
section 20· 3·212, MCA, has no application to comracts under section
20-3-201 (3), MCA.
THEREFORE, IT IS MY OPINION:
A qualified counry superintendent of schools entering into a contractual
agreement pursuant to section 20-3-201 (3), MCA, to provide services
in a county lacking a qualified county superintendent of schools is
entitlrd to additional compensation for services rendered.
Sincerely,
MARC RACICOT
Attorney General

VOLUME NO. 43

OPINION NO. 70

IIOSPITALS · Power of hospital district 10 fund private nonprofit nursing
home;
MONTANA CODI:. ANNOTATED · Sections 7-34-2101, 7-34-2102, 7-34-2122,
7-34-21 23, 50·5-101(19) (tempora ry) , 50·5-101(27)(a) (temporary);
OPINIONS OF THE A'ITORNEY GENERAL 37 Op. Att'y Gen. No. 105
( 1978), 37 Op. Att'y Gen. No. 89 (1977).
HELD:

A hospi1al dis1rict may fund a private nonprofit nursing home
operating for the benefi1 of counry residenr s, if 1he home
complies with 1he admi~ion standards and with ot her

