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PROPERTY, REAL - Applicabilicy of propeny tax limitations to water and 
sewt>r district assessment leVIes; 
TAXATION AND REVENUE · Applicabilil)' of propeny tax limitation~ to water 
und sewt>r distri•ot i!SS"S.~ment levies; 
WATER AND SEWER DISTRICTS Applicability of property tax limitations to 
asse55ment levies; 
MONTANA CODf ANNOTATED Sections 7 13 2301 to 7·13·2303, 15-10 
4<>1 to IS 10-412, 1S-10-402. IS 10-412, 76-15-515, 76 15·623; 
MONlANA LAWS OF 1989 · Chapter 662; 
OPINIONS OF THF ATIORNEY GENERAL · 42 Op. Au'y Gen. No 73 (1988), 
42 Op. All'y Gt>n. No. 21 ( 1987): 
REVISED CODES OF MONTANA, 1947 · Section 16-4524. 

HElD: The property tax limitations in sections 15·10-401 to 412, MCA, 
apply to a......essmPnt levies pur..uant to section 7- 13·2302. Mf'A. 
by a water and sewer district for he "'urpose of repaying a 
general loan obligation even if such distnct has never previously 
exem.sed its levy authoril)' under that provision. 

De o>mber 7, 1989 

Thomas R. Sco•t 
Beaverhead Count)' Anomey 
2 South Pacific, Cl 112 
Dillon MT 59725-2713 

Dear Mr. Scott: 

You have requested my opiruon concerning the following question: 

Do the pr peny tax limitations in sections I 5·1 0·401 to 412. 
MCA. apply to a water and sewer district which, although 
formed in 197 1, has never utilized its levy aut •. oril)' under 
~ection 7 13·2302, MCA, where the proposed levy will be used 
to repay a federal loan? 

I conclude that water and sewer district levies under section 7 13 2302, MCA. 
to satisl} expenses "' the ki. J involved here do constitute propeny taxes 
wnlun the scope of sections IS I 0 401 to 412, MCA, and that the limitations 
in those provision:. apply 10 any such district created prior tO 1986 even 
though 11 has never prcviou:;ly utihted liS levy authoriry. 

The Beaverhead Count)' Water and Sewer District )erving Wbdom, Montana 
v c~s cremed 1n 1971 Since formation 11 has relied exclusively on mcome from 
wat .. r U)Cr ~rvin• ch•ugr~ fixed pur..uanl to section 7 13·2301, MCA, 10 
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finance it~ operations. The disuict's boat ol direcwrs, however, has rccem ly 
detenruned that use of an assessment levy pursuant to section 7-13·2302, 
MCA, i!> neces~ary to meet federal loan repayment obligations. There is no 
indicar·()n that the expenses of the loan repayment can be wgTegated on the 
basis ot specific ben<'fits conferred upon pnnicular parcels of propeny as 
opposed to thP district •• s a whole. The instant issues are thus whether such 
a levy would con$titute a propeny tax wuhin the scope of Initiative No. 10 ... 
(C'odified at sections 1 5·10-401 and 1 5·1 0-402, MCA) and the clarifying 
legislation contained in sections 15·10-411 and 15·10-412, MCA, and, if so. 
whether the limitations in those provisions apply to a taxing unit which, while 
in existence prior to tax year 1986, has never used its levy authorization 
powers. I note that the proposed usc of the income from the levy is unrelated 
to the payment of principal or interest on bonded indebtedness and that 
applicability of the exception in section 15·10-412(8)(c), MCA, for "levies 
pledged for the repayment of bonded indebtedness" need not be considered. 

Wawr and sewer districts are authorized to finance their activities through 
service charges and assessment levies. §§ 7-13-2301, 7-13-2302, MCA. 
Service charge amounts derive from the sale and distribution of water to the 
district's users (§ 7-13·2301(1), MCA) and, as a general matter, are based 
upon rates which "will pay the operating expenses of the district" (§ 7·13· 
2301 (2), MCA). Msessmem levies may be utilited "[ijf from any cause the 
revenues of the district shall be inadequate to pay the interest or principal of 
any bonded debt as it becomes due or any other expenses or claims against 
the districtl.]" § 7-13-2302(1), MCA. The amount of the levy with respect 
to a panicular parcel of land must be predicated on either the ratio of such 
parcel's acreage to the total assessed acreage or the ratio of the parcel's 
taxablt> valuation to the total valuation of assessed lands. § 7-13·2303(1), 
MCA. Water and S{'.ver districts should thus ordinarily auempt to discharge 
their finantial obligations through service charges and resort to assessment 
le s only when revenues from user fees are insufficient to :,.ati~fy outstanding 
debts and proVIde suitable cash reserves. It is also dear that assessment levy 
amounts need not be related to the actual benefit conferred upon a panicul<~r 
parcel of propeny by the district, since neither the parcel's relative size nor its 
relative ta'·~ble valuation is necessarily an accurate measure of such benefit. 

In 42 Op. Ait'y Gen. No. 73 ( 1988), Attorney General Greely held that regular 
and special assl!lisment~ by conserv-ation districts undn sections 76·1 5·5 I 5 and 
76-1 5·623, MCA, were properly charactcriled as taxes subject to the property 
tax limitation~ tn section~ 1 5·1 0 101 to 412, MCA. The individual taxpayer'!. 
liabtluy under either form of assessment was predicated upon the propeny's 
taxable valuation. The controlling consideration in that opinion was whether 
the lt>vics were int..:nded '"to compensate the district for benefits directly 
conferred upon a panicular piece of propeny within its juri~diction in direct 
proponion to the cost of those benl'lH [ .]"' /d. , slip op. at 3 (quoting from 42 
Op. Au'y Gen. No. 21 (1987)). Becau:.e no direct correlation existed berween 
the amount of the assessm,.nt and tht> value of the benE'fit bestowt>d on thl' 
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assessed property, conservation diSllict levies were deemed taxes suhjrct to the· 
limitations. 

42 Op. Au'y Gen. No. 73 governs prcscnrly wi1h respect 10 the first tssuc. As 
developed above, a wa1er and sewer <listric! board of trustees is required 
under section 7-13 2301 (2). MCA. to es1ablish water St'rvice rates suffid('nt 
lo pay 1hc district's cxp(•n,;cs, and an assessment lrvy under section 7 13· 
2302, MCA, is appropriate only when 1he service charges arc inadccjualc to 
satisfy the dimict's expenses. The by is assessed on the basis of 
proportio 1al land sile nr valuation and without refert•nce to whether the 
amount taxed bears a direct relationshtp to the benefit specially confrrrcd on 
thr particular taxpayer's propeny. In this respect, water and sewer districts 
arr therefore situated almost identically to conservation districts. 

I <~m aware that Parker Y., Cou,1ty of Yellowstone, 140 Mont. 538, 374 P.2d 
321! (1962), apparently cons1rucd a levy under section 164524, R.C.M. 1947, 
tht' predecessor provision to seclion 7·13·2302, MCA, to be an assessment and 
not a tax. There the Momana Supreme Court confronted a claim 1hat section 
16·4524, R.C.I\.1 . 1947. was unconstitutional ))('cause it dt•legatcd to a water 
and sewrr district the power to 1ax without regard to rhe benefits conferred 
on the tavt•d property. The Court rejected this daim, concluding that the 
evidence s .pported the district court's finding that all property within the 
district would be benefi1ed by a1 leas1 the amounl planned to be expended. 
140 Mont. at 544-46, 374 •.2d at 331·32. I do not construe Parker. 
however, as sranding for the proposition 1hat all levies under section 7· 13· 
2302, MCA, are properly viewed as special assessmenrs. The contrary would 
sl'emingly be the rule. I accordingly find it inappropriate to expand Parker 
beyond its facts--i.e., beyond a case where a demonstrably close relationship 
exi~ts between the assessment levy amount and tht• economic benefit actually 
conferred upon the taxed property by the expense giving rise to the lrvy. 
Under the facts here that close relationship does not exist, since the 
assessment's purpose rs to meet general loan repayment obligations. 

The second issue raised by your question is whe1her the proposed levy is 
c-cPmpt from the prnpeny tal< limitation provisions because the water and 
S\'WCr district has never used liS taxing authority under section 7 13 2302, 
MCA. Src1ion I 5 I 0 4f 2( I), MCA, unambiguously proscribes any taxing 
jurisdiction from imposing taxes in exce~s of "the amount levied for taxable 
yt•ar 1986" with rt>sprct to most fonns of property. Although that proscription 
has bel'n modifif•d ~omewhat by the Le!,oislatun•, those changes conslitute only 
exceptions 10 1he general prohibi1ion. Auomcy General Greely accordingly 
concluded that the literal language of ~rction 15 10-402(1), MC:A, governed 
with respect to the analogous queslion of whethr 1he tax limitalion 
provisions applied to a taxing unit whkh had lt>vird an unusually low amounr 
in 1986 because of a hudgrt surplus from a previous year. 42 Op. Atr'y Gc·n. 
No. 21, ~lip op. a1 9·1 0. While such a rt•sult may appear inequitable, it is 
nunetheles~ the only one faithful 10 the statute, whose provisions neither a 
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cou., nor I may ignore or rt>write. £:.&, ~ y, Re<'se, 196 Mont. I 01, 104, 
637 1 1183, I ISS ( 1981) ("the function of the Court is simply to ascertain 
and · Ia • what is in terms or in substan~t' contained [in a ~tatute], not to 
insert what has been omitted or omll what nas been inserted"); Chennault y, 
Sager, 187 Mont . 455, 461·62, 610 P.2d 173, 176 (1980) (same). 

My conclusion concerning the second issue is buttresst'd by a 1989 
amendment to section 15-1 0412(2), MCA, adding the following underscored 
proviso: 

The limit at ion on the amount of taxes levied iJ, interpreted to 
mean that ... the actual tax liability for an individual property is 
capped at the dollar amount due in each taxing unit for the 
1986 tax year. In tax years thereafter, the property must be 
taxed in each taxing unit at the 1986 cap or the product of the 
taxable value and mills levied, whichever is less for each taxing 
unit, excem in !! taxing unit that levied !! !.!!! in !.!!! years .!.2.a,;l 
through ~ but did !lQl 1fyy!! !£!! in mQ, in which case 1M 
actual !..!!11 liability for s.o individual proJ>t'rtV !! capped ru the 
dollar amount due in that taxing unit for the ~ li!J! year. 

1989 Mont. Laws, ch. 662, § ( 1) (emphasis supplied). The Legislature 
determined through this amendment to provide limited relief only to taxing 
jurisdictions which imposed levies for tax years 1983 through 1985 but not 
for tax year 1986-a dflcrmination reflecting a legislative judgment that, in all 
other situations with r<~pect to taxing units existing as of tax year 1986, the 
limitation imposed in section 15-1 0-402( I), MCA, and restated in section 15-
1 0-412(2), MCA, applies unless specifically amrliorated by another provision. 
See Orlando~ Prewett, 218 Mont. 5, 10, 705 P.2d 593, 596 (1985) ("(w)e 
will not graft an exception on to a statute when the language does not allow 
for an exception"); se"' generally 2A N. Singer, Sutherland Statutory 
Construction§ 47.tl (4th ed. 1984) ("[w]here there is an express exception, 
it comprises the only limitation on the operation of the statute and no otht>r 
Pxccptions will be implied"). The water and sewer district may therefore 
impose an asst'\Sment levy for the purposes described rarlicr only upon 
compliancl" wit .. thl" resolution and election procedure in section 15-10-
412(9), MCt\. 

THEREI'OR£, IT IS MY OPINION: 

Thr propt'rty tax limitarions in sections 15-10-40 I to 412, MCA, apply 
10 assC'ssment levies pursuant to St'Ction 7-13-2302, MCA, by a water 
and sewer district for the purpose of repaying a general loan obligation 
even if such district ha~ never previously exercised its levy authority 
undN that provtsion. 
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Sincerely, 

MARC RACICOT 
Allorney General 

VOLUMF. NO. 43 OPINION NO. 47 

CONFLICT OF INTEREST · Du< trusteeship of volunteer fire departmenr and 
fire service area; 
FIRE DEPARTMENTS · Dual trusteeship of volunteer fire department and fire 
service area; 
PUBLIC ~FF!CER!) · Dual trusteeship of volunreer fire department and fir!! 
service area; 
MONTANA CODE ANNOTATED . Sections 2-2-102(1 ), 2-2-125, 7-33-2311 7· 
33-2401, 7-33-2402, 7-33-4101' 7-33-41 09; 
OPINIONS OF THE ATrORNEY GENERAL · 42 Op. Au'y G(•n. No. 94 ( 1988) 

HELD: 1. Concurrcnr trusteeship of bot!- a volunteer fire depanmenr and 
a fire service are does nor constiture a conflicr of inrerest. 

2. Trusreeship in a volunreer fire department is not incompatible 
with simultaneous trusteeship in a fire service area. 

Patrick C. PauJ 
Cascade Counry Auorney 
Cascade County Courthouse 
Grear Falls MT 59401 

Dear Mr. Paul: 

December 7, 1989 

You have requested my opinion concerning the following queslions: 

l . Is there a conflict of interest If any board members or 
other members of a volunteer fire department serve on the 
board of a fire service area? 

2. If board members of a volunteer fire department can serve 
on the board of a ftre service area, is there a conflict of 
interest if rhe same board members constitute a quorum 
and a majoriry of both boards? 

Your questions concern the Fort Shaw Fire Service Area and the Fort Shaw 
Volun11:er Fire Department, each of which is governed by a board of trustees 
composed of five persons. The rwo boards share three common members. 
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