130

OPINIONS Of THE ATTORNEY GENERAL

anorney's duties, but its silence on the subject of rural improvcm!'nt distrkh.
makes clear that the Legislature did not intend that county a11orneys havt' tlw
duty to represent rural improvement districts); 41 Op. Au'y Gen. No. 22 at 77
(1985) (in the absence of a specific statutory mandate, the county altorncy
·s not the legal advisor to a district board of health); 43 Op. Att'y Gen. No.
15 (1989) (fact that Legislature has spt'cifically imposed a duty on county
auorneys to legally represent certain political subdivisions. but has remained
silent on subject with respect to other political subdivisions, evinces legis lativl'
intent that county attorneys may represent a particular political subdivision
only when there exists specific statutory authorization providing for that
representation).
THEREFORE, IT IS MY OPINION:
1.

A county auorney does not ha••e authority to file a petition for
the involuntary comrnitmPnt of an alcoholic pursuant to section
53-24-302, MCA.

2.

A county attorney does not have authority to represent a spouse,
guardian, relative, cenifymg physician, or the chief of an
approved public t.r eatment facility in a proceeding for the
involuntary commitment of an alcoholic under section 53-24·
302, MCI

Sincerely,
MARC RACICOT
Attorney General
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37 Op. Att'y Gen. No. 68 (1977).
Although section 7-8-4201f2)(a), MCA, requires a two-thirds
vote of the city commission to sell cicy land, a city having selfgovernment powers may enact a superseding ordinance allowing
the sale of such land by simple majoricy vote.

HELD:

November 1, 1989
David V. Gliko
Great Falls Cicy Atromey
P.O. Box 5021
Great Falls MT 59403-5021
Dear Mr. Gliko:
You have requested my opinion on the following questions:
1.

Does stare law require a four-fifths vote of the cicy
commission to sell cicy land?

2.

Lf so, may the commission adopt an ordinance authorizing

the sale of cicy property by >imple majority vote?
Your request states that the Great Falls City Commission recently adopted a
resoluti<'l vacating the park dedication of Park Island, a Missouri River island
adjacent to the city of Great Falls. It has been proposed that the island,
which never has been developed for use as a public park be sold to a private
developer; the sale, however, failed for lack of a two-thirds majoriry vote,
which translates into four votes of a five-member governing body.
The city of Great Falls has adopted a charter form of government with selfgoverning powers, effective July 1, 1986. Under its charter, the commission
has proposed an ordinance allowin.g the sale of city property by a simple
majority (3/S) vote of the city conunission. The proposed ordinance would
conflict with section 7-8-4201(2)(a), MCA, which requires a two-thirds vote
of aU members of a city council to sell city land.

As a general rule, local governments must possess specific statutory aurhoriry
to dispose of their governmental properties. 2A C. Antieau, Municipal
Corporation Law § 20.32 at 20-106 (1987). See also 41 Op. Att'y Gen. No.
42 at 167 (1986). Statutory conditions governing the sale of such propenies
are respected and strictly applied by the couns. 2A C. Antieau, Municipal
Corporation Law§ 20.3> at 20·114; Prezeau v. City of Whitefish. 198 Mont.
416, 646 P.2d 1186 (1982). Section 7-8-4201, MCA, contains the legislative
grant of power enabling municipalides ro sell their propenies, and also
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provides the procedures by which such sales may be had. By its unambiguous
terms, section 7 ·8-4201(2)(a), MCA. requires four vote~ of a five-member city
council in order 10 sell city land.
The answer to your ~~'' ;.md question tht. turns on the power ot the eity
commission to supersede section 7-8-420 l(2Jla), MCA, by ordinance.
My analysis begins wit h the 1972 Montana Cons titution. Prior to hs
enactment, cities were considered subordinate political subdivisions of the
state, and had only those powers expressly given them by the Legislature.
D & F Sanitation Service y, CitV of Billings, 219 Mont. 437 444, 713 P.2d
977, 981 (1986). The new Constitution empowered local government units
to adopt seU-government chaners with the approval of a voter majority.
Mont. Const. An. XI, § 5 (1972). Funher, the Constitution grants to such
entities the exercise of "any power not prohibited by this constitution, law, or
chaner." Mont. Canst. Art. XI, § 6 (1972). Under the "$hared powers"
concept embodied in the Constitution, '"the assumption is thar local
government oossesses lhe power, unless it has been specifically denied .~
D & F Sanitation. 219 Mont. at 445, 713 P.~d at 982 (quoting II Mont.
Canst. Conv. 796-97 (1972}) (emphasis in original). Every reasonable doubt
as to the existence of a local government's authority is to be resolved in favor
of the existence of that authority. § 7· 1· 106, MCA.
Keeping in mind thar units of local government with seU-govemment powers
are constitutionally granted the exercise of any power not prohibited by the
Constitution, law or charter, it is clear that the statutory scheme governing
such units is designed as a limitation upon, rather than as a grant of, such
powers. §§ 7·1·101to 114, MCA. Sectjon 7-1· 111, MCA. enumerares those
specific powers denied to units with seU-governmenr powe.rs, and section 7 ·
1· 114, MCA. sets fonh those provisions of stare law with which such local
government units are obligated to comply. Finally, secrion 7· 1· 113, MCA,
prohibits such local governments from exercising any powers "in a maMer
inconsistl'nt with state law or administrative regulation ir any area
affirmatively subjecrea by law to state regulation or control."
Consequently, in determining whether a self-government power
is authorized, it is necessary to: I) consult the charter and
consider constitutional ramifications; 2) determine whether the
ext rcise is prohibited under the various provisions of [Title 7,
chapter 1, pan 1, MCA] or o1her sra1ute specifically applicable
10 self-governmenl units; and 3) decide whether i1 is inconsistent
with stare provisions in an area affirmatively subjected to state
control as defined by sec1ion (7 · 1·113J.
37 Op. At!'y Gen. No. 68 at 272, 274 (1977).
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Considering the fli'St factor, the cuy of Great ralls has by its charter reserved
the full spectrum of self-government powers permitted by Jaw, and has vested
in its ciry commission the authority to enact such ordinances as are necessary
for the proper execution of governmental functions and responsibilities. The
charter contains no provision which would tend to limit the commission's
authority to enact an ordinance such as the one in question. I see no
constitutional ramifications of the proposed ordinance, other than the general
limitation that a city may not exerdse any power prohibited by law.
This leads to the second factor, which requires an examination of sections 71-1 J 1 and 7. J -1 14, MCA, to determine if enactment of the proposed ordinance
is prohibited by Jaw. The powers denied to a self-governing local government
by sec:tion 7-1-111, MCA, consist largely of maners committed to a state
a~tency or affecting statewide concerns. The sale of city properties is not
i.aduded among those powers the city is prohibited from exercising.
Likewise, there is no provision of stare law enumerated in section 7-1 -114,
MCA, which encompasses the sale of city land. Although that section requires
the ciry ro abide by all state laws which "require or regulate planning or
zoning,"§ 7-1-ll4(1)(e), MCA, the planning and zoning laws do not concern
disposition of ciry-owned property. See generally Tit. 76, ch. 2, pt. 3, MCA.
Similarly, seCLion 7-1-114(1)(c), MCA, by which the dry is subject to laws
establishing legislative procedures or requirements for units of local
government, is not conrrolling. Section 7-8-4201 . MCA, does not by irs terms
establish legislative procedures since it does not add ress the process of
enacting laws or, in this instance, ordinances. A legisl,uive act is one which
prescribes what the Jaw shall be in future cases arising under ir. See Black's
~ Dictionary 810 (5111 ed. 1979). The process of enacting the proposed
ordinance oLviously is a legislative act which is tequired by section 7-l114(1)(c), MCA, to be performed in conformity with stare law. However, the
sale of properry pursuant to section 7 ·8-4201, MCA, i~ not a legislative act.
The decision to sell a parcel of ciry property pertains ro a specific set of
circumstances and does not prescribe a permanent rule for future situations.
Thus it is more akin to an execulive or proprietary function and does not fit
within the rubric of section 7-l-114(l)(c), MCA.
Accordingly, resolu tion of your inquiry turns on the third factor of the
analysis. It is important to recognize that the proposed ordinance is not
necessarily prohibited simply because it conflicts with a state statute. See §
7-1·105, MCA (state law applicable until superseded by ordinance). It is a
fundamental principle of home rule that "state legislative acts are invalid when
they deal with basically local concerns and are in conflict with laws of the
municipality." 0. Reynolds, Handbook of !&£ill Government Law at 102
(1982). Thus, in most statAS, the gravan, •n of a home rule dispute is whether
it concerns local matters or state mauers. /d. at 96. In those states, while
"lc]harter cities (with ~elf-government powers] have certain rights and
privileges in lo<·al matters to legislate free from interference by the
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legislature(,] ... [w]hen the subject of legislation is a maner of statewide
roncern the [IJegislature has the power ro bind aU throughout rhe state
including chaner cities." Ciry of Scottsdale v. Scottsdale Associated
Merchants, 583 P.2d 891, 892 (Ariz. 1978). See also Envirosafe Services of
Idaho v. Counry of Owyhee, 785 P.2d 998, 1000 (Idaho 1987); Village Q[
Tully v. Harris, 504 N.Y.S.2d 591, 593 (App. Div. 1986); Stare Personnel
Board of Review v. City ol Bay Village, 503 N.E.2d 518, 520-21 (Ohio 1986);
Ciry and Counry of Denver ~ Colorado River Water Conservation Dist.. 696
P.2d 730, 740-41 (Colo. 1985).
Many of these sra;es also acknowledge the ability of the state legislature ro
preempt local regulation implicitly by occupying the field of regulation or
activity. ~. !::J6 Envirosafe Seryices, 735 P.2d at 1001; Handbook of Local
Govenunent Law at 119-20. Consistenr with the shared powers presumption,
Montana has expressly rejected the doctrine of implied preemption as applied
to local governments with self-government powers. D & F Sanitation, 219
Mont. at 445, 713 P.2d at 982.
Indeed, by its enactment of section 7-1-113, MCA, the Montana Legislature
apparently sought to avoid the nebulous distinction berween mauers of
"statewide'' and "local" concern. Essentially section 7·1-113(1), MCA, allows
a local government with self-government powers to enact any ordinance unless
the ordinance (1) is inconsistem with state law or regulation and (2) concerns
an area affirmatively subjected by law to state conrrol. See 37 Op. Atr'y Gen.
No. 68 at 274 (1977). The statute allows litrle room for interpretation; it
provides funher that:
(2)
The exercise of power is inconsistent with state law or
regulation if it establishes standards or requirements which are
lower t)r less stringent than those imposed by state law or
regulation.
An area is affirmatively subjected to state control if a state
(3)
agency or officer is directed to establish administrative rules
governing the matrer or if enforcement of standards or
requirements established by statute is vested in a state officer or
agency.
The ordinance proposed by the city of Great Falls satisfies the first prong of
the above test. Clearly, by allowing a sale of property upon a simple majority
vote, the ordinance is inconsistent with state law in that it establishes
requirements which are less stringent than the two-thirds majority required by
secrion 7·8-4201, MCA.
As ro the element of srare control, Lhe disposition of city lands does not
appear to come within the sratutory definirion. Although section 7-8-4201,
MCA, has been the subject of a number of cases and of an Allomey General's
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Opinion, each involved subsenion (2)(b) thereof and none considered the
effect of self-governing powers on the procedural requirements. See Prezeau
~City of Whitefish, 198 Mont. 416, 646 P.2d 1186 (1982); 41 Op. Arr'y
Gen. No. 42 at 164 (1986). Further, my research has revealed no Montana
case law interpreting seclion 7-1-113(3), MCA. Although the Montana
Supreme Court has ruled in one case that a city with self-government powers
could not supersede state statutory provisions pertaining to a service that is
mandated by state law, that decision was based upon sections 7-1-113(2) and
7-1-ll4(l)(f), MCA. Billings Firefighters Local 521 ~ !d!y of Billings, 214
Mont. 481, 694 P.2d 1335 (1985). The Court did not consider subsection (3)
of section 7-1-1 I 3, MCA, in its opinion. Given the subject mauer there
involved, and the fact that it was included within section 7-1-114's mandatory
provisions, Billjngs firefighters offers litt.le guidance undl'r the circumstances
here presented.
Section 7-8-4201, MCA, is contained within the chapter of the local
government title governing acquisition, transfer, and management of property
and buildings. As noted above, it is not a mandatory provision under section
7 -l -114, MCA, and is nor committed by law to the jurisdicrion of any state
agency or officer. Ciry lands are not included in any other provision of the
code enforced by or under the control of a state officer or agency. As such,
the disposition of city property cannot be said to be affirmatively subjected to
state control.
I have assumed that the property in question was not held in trust for a
specific purpose, and accordingly this opinion does not address section 7-84201 (2)(b), MCA. See Prezeau, 646 P.2d 1 186; 41 Op. Att'y Gen. No. 42 at
164 (1986).
THEREFOR£, IT IS MY OPINION;
Although section 7 -8 -4201(2)(a), MCA, requires a two-thirds vote of
the city commission to ~ell city land, a city having self-government
powers may enact a superseding ordinance allowing the sale of such
land by simple majority vote.
Sincerely,
MARC RACICOT
Attorney General
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