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The phrase "state·wide office" as used in section 13-10-601 ( 1), MCA, the
stature that provides for automatic qualification to hold a primary
election, means an office for which a sta tewide election is hPld,
including the office of United S!illes Senator. Thus, because the only
election decided by a statewide vote in 1990 is for a scm in the United
States Senate, a political pany must have a candidate for United States
Senator receive the requisite number of votes in thr 1990 election in
order to automatically qualify to nominate candidates by primary
election in 1992.
Sincerely,
MARC RACICOT
Attorney General

OPINION NO. 31

VOLUME NO. 43

CEMETERY DISTRICTS - Authority of cemetery board of trustees to sell
headstones;
COUNTY GOVERNMENT - Authority of cemetery board of trustees 10 sell
headstones;
LOCAL GOVERNMENT - Authority of cemetery board of trustees to sell
headstones;
MONTANA CODE ANNOTATED · Sections 7-35-2101 to 7-35·2125,
7-35-2109;
MONTANA CONSTITUTION - Anicle XI, section 4;
OPINIONS OF THE ATrDRNEY GENERAL · 40 Op. Au'y Gen. No. 17 (1983).
HEI..D:

The board of trustees of a cemetery district has the authority to
sell heads10nes and grave markers a1 the cemetery for nse in the
cemetery, so long as the profits are used in funherance of the
purposes of the ceme ·Jy district.
September 7, 1989

Larry Nistler
Lake County Attorney
Lake County Counhouse
Polson MT 59860
Dear Mr. Nistler:
You have requested my opinion on the following question:
May the board o f trustees of a cemetery district organized
pursuant ro section 7-35-2101, MCA, adverrise and sell grave
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markers and headstones at thr o:t•metrry site for use m the
cemetery?
Cemetery districts are organized and created upon petition and election by
landowners within the district for the purpose of acquiring, operating, and
maintaining a cemetery or cemeteries. §§ 7·35-21 0 I to 21 SO, MCA. Thr
powers of the board of trustel'!>, as set fonh in srction 7·35·2109, are 10:
( 1)

maintain a cemetery or cemt>teries within said distnct;

(2)

hold title to property by grant, gift, devise, lease, or any
other method; and

(3)

perform aU acts necessary or proper for the carrying out
of the purposes of 7·35·2101 through 7-35·2125,
including the selling or leasing of burial lots.

The powers of local government units are to be liberally construed, and
include powers expressly or implied!}' granted by statute. Mont. Const. Art.
Xl, § 4. See also 40 Op. Att'y Gen. No. 17 at 63 (1983). Thus, the issue is
whether the authoriry 10 sell headstones or grave markers may be fairly
imptied from the powers granted the trustees by section 7-35-2109, MCA.
The two courts which have addressed this question have reached opposite
conclusions. Inch Memorials v. City of Pontiac, 286 N.W.2d 903 (Mich. Ct.
App. I 979); Morrison v. City of Portland. 286 A.2d 334 (Me. 1972). The
Michigan coun followed a state constitutional directive to liberally construe
grants of authoriry to home-rule municipalities, and held that the legislature's
grant of authoriry to the municipaliry to acquire, maintain, develop, and
operate cemeteries and to provide for the costs and expenses thereof
reasonably included by implication the authoriry to sell grave markers and
headstones in and for use in the municipality's own cemeteries. On the other
hand, the Maine coon's ronservative construction resulted in the denial of
authorization for the sale of monuments or markers. Consistent with the
Montana Constitution, which directs liberal construction of powers granted to
local government units, I adopt the reasoning in Inch Memorials .![. City of
Pontiac, supra, and conclude that a board of trustees of a cemetery district has
the authoriry to sell headstones and grave markers for use in the cemetery or
cemeteries operated by the board, with the caveat that the proceeds must be
used in furtherance of the purposes of the cemetery dtstrict.
THEREFORE, IT IS MY OPI!-IION:

The board of trustees of a cemetery district has the authoriry to sell
headstones and grave markers at the cemetery for use in the cemetery
so long as the profits are used in funherc1nce of the purposes of the
cemetery district.
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Sincerely.
MARC RAr.ICOT

Anomf'y

c...mcra.l

VOLUME NO. 43

OPINION NO. 32

ARMED FORCES · Absence due to active military duty;
CONSTITUTIONS Eligibility of <!leered officers of lhe executive branch for
compensation from other govc.>mmenral agencies;
PUBLIC OFFICERS · Absence due to acrive military duty; eligibility of elected
offic, rs of the executive hranch for compensation from other governmental
agencies;
PUBLIC SERVICE COMMISSION
Absence due to active military dury;
eligibility of elected officers of the executive branch for compensation from
other governmental agencies;
MONTANA CODE ANNOTATED · Sections 2-15-2601, 2-16-111 (1), 2 ·16·112,
2· 16-501, 10-.l-221(2), 10 2 -228, 69-1 103:
MONTANA CONSTITUTION · Article VI, section 5(2);
MONTANA L.AWS OF 1971 · Chapter 272.
HELD: 1.

Absence from the state auriburablc ro active military duty does
nor result in a vacancy within rhe office of public service
commissioner.

2.

Elected members of the Public Service Commission may not
receivt> additional compensation for simultaneous service in the
Montana Army National Guard.
September 12, 1989

John B. Driscoll
Public Service Commission
2701 Prospect Avenue
Helena MT 59620
Dear Mr. Driscoll:
You have requested my opinion concerning the following questions. {I ha ve
consolidated your second and third qut><:tions for the sake of convenience.)
I.

What is rhe extent of the freedom of a member of the
Public Service Commission to be out of stare for active
military duty. while continuing to hold state office?

