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mistake on the pan of the recipient. As a result it is pertinent to discuss
whether or not the Teton Counry Board of Public Welfare may proceed with
a civil action pursuant to sections 53-2-108(2) and 53-3-112, MCA.
Overpayments are a debt due the counry, regardless of whether the benefits
were obtained by fraud or simply by department or recipient error. See
§§ 53·2·108, 53·3·112(2), MCA. Thus, whether an overpayment is obtained
by fraud or simply by error, the counry may file a civil action for recovery of
the overpayment. The counry can obtain a judgment lien as of the time the
judgment is docketed, see § 25·9-301, MCA, and then proceed ro recover the
overpayment according to the collection remedies generally available under
Montana law to judgment creditors, including a writ of execution directing the
sheriff to satisfy the judgment by selling real property of the recipient. See
§§ 25·13·305, 25· 13-402, MCA. Such execution would, of course, be subject
to any prior encumbrances of record.
In the alternative, the counry may, under section 53-3-112(2), MCA, offset the
overpayment from future general relief payments to the recipient, if the
recipient remains eligible for general relief assistance.
Finally, if it is determined that the surplus funds were obtained frdudulently,
the recipient may also be subject to prosecution for theft pursuant to sections
45·6·301(4) and 53·2·107, MCA.
THEREFORE, IT IS MY OPINION:
A counry welfare depanment has no statutory authoriry to file a lien
against the real property of a general assistance recipient who received
more general assistance funds than those to which the recipient was
entitled.
Sincerely,
MARC RACICOT
AttOrney General

VOLUME NO. 43

OPINION NO. II

HIGHWAYS · Duty to yield right -of-way to police or authorized emergency
vehicle;
MOTOR VEHICLES · Dury ro yield right-of-way ro polke or authorized
emergency vehicle;
TRAFFIC · Duty to yield right-of-way to police or authorized emergency
vehicle;
MONTANA CODE ANNOTATED · Sections 61 -8-107, 61 -8 -346, 61·9·402.
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HELD:

Upon the immediate approach of an authorized emergency
vehicle making use of only visual signals pursuant to section 6 1·
9-402, MCA. other drivers must yield the right -of-way and/or
stop. They may then proceed past such signal with caution and
at a speed no greater than is reasonable and proper under the
existing conditions.
May 3, 1989

Keith D. Haker
Custer County Arromey
Custer County Courthouse
Miles City MT 59301
Dear Mr. Haker:
You have requested my opinion on the following question:
Upon the immediate approach of an authorized emergency
vehicle making use of only visual signals pursuam to section 61·
9·402, MCA, must other drivers yield the right-of-way, drive
their vehicles to the right-hand edge of the roadway, and stop?
You have informed me that there is confusion concerning whether the use of
visual signals (lights) alone by police vehicles and authorized emergency
vehides mandates that other drivers yicld the right-of-way and stop, or
whether use of both audible and visual signals (or a police vehicle using an
audible signal only) are required before other drivers must yield the right-of.
way and stop.
Three sections of Momana law,§§ 61 ·8·107, 61 ·8·346, and 61·9·402, MCA,
are relevant. These statutes were all enacted in 1955 as part of a lengthy act
regulating traffic and operation of vehicles. 1955 Mom. Laws, ch. 263.
Section 61·8·346, MCA, provides:
Operation of vehicles on approach of police vehicles or
authorized emergency vebides.
(1) Upon the immediate
approach of an authorized emergency vehicle making use of
audible and visual signals meeting the requirements of 61-9402 or of a police ve.hicle properly and lawfully making use of
an audible signal only, the driver of every other vehicle shall
yield the right-of-way and shall immediately drive to a position
parallel to, and as close as possible to, the right -hand edge or
curb of the roadway clear of any intersection and shall stop and
remain in such position until the police vehicle or authorized
emergency vehicle has passed, except when otherwise directed
by a police officer or highway patrolman.
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(2)
This section shall not operate to relieve rhe driver of a
police vehicle or authorized emergency vehicle from the duty to
drive with due regard for the safery of aU persons using the
highway.
This section expressly requires use of audible and visual signals by authorized
emergency vt-hicles, or proper use of audible signals only by a police vehicle,
before the drivers of o ther vehicles musr comply with the mandates of the
statute.
Sections 61-8-107 and 61-9-402, MCA, were originally consistent with the
stopping requ..rements of section 61 -8 -346, MCA. However, in 1975, section
61 -9-402, MCA, was amended creating an apparent inconsistency in the
statutes. See Senate Highways and Transponation Committee Meeting
Minutes on House Bill 508, March 11, 1975. Section 61 -9-402, MCA, now
provides, in pan:
Audible and visual signals on police and emergency vehicles and
on-scene command vehicles. ( l) A police vehicle shall be
equipped wirh a siren capable of giving an audible signal and
may, but need not, be equipped with alternately flashing or
rotating red or blue lights as specified herein. The use of signal
equipment described herein shall impose upon the drivers of
other vehicles the obligation to yield right -of-way and/or to stop
and to proceed past such signal or light only with caution and
at a speed which is no greater than is reasonable and proper
under the condi tions existing at the point of operation.
(2)
Every authorized emergency vehicle shall, in addition to
any other equipment and distinctive markings required by this
chapter, be equipped with a siren and an alternately flashing or
rotating red light as specified herein.
(3)
Every authorized emergency vehicle shall, in addition to
any other equipment and distinctive markings required by this
chapter, be equipped with signal lamps mounted as high and as
widely spaced laterally as pracricable, which s hall be capable of
displaying to the from rwo alternately flashing red lights located
at the same level and to the rear rwo alternately flashing red
lighrs located at the same level, and these lights shall have
sufficient intensity to be visible at 500 feet in normal sunlight.
(5)
Police vehicles and authorized emergency vehicles may,
and emergency service vehicles shall, in addition to any other
equipment and distinctive markings required by this chapter be
equipped with alternately flashing or rotating amber lights as
specified herein. The use of signal equipment described herein
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shall impose upon the drivers of other vehicles the obligation to
yield right -of-way and/or to stop and to proceed past such signal
or light only wilh caution and at a speed which is no greater
than is reasonable and proper under the conditions existing at
the point of operation.
Thus, section 61 ·8·346, MCA, requires other drivers to yield the right-of-way,
pull to the side of the roadway and stop when a police or authorized
emergency vehicle is making use of audible and visual signals or when a
police vehicle is properly making use of only an audible signal. Section 61·
9-402, MCA, requires ot her drivers to yield the righr-of-way and/or srop when
a police or authorized emergency vehicle is making use of visual or audible
signals, or bot h.
Fina!Jy, section 61 ·8·107, MCA, which authorizes the driver of a police or
authorized emergency vehicle to disregard many traffic signals and regulations
under certain conditions, was amended in 1981 to specifically allow the
exemptions of the section to apply when a police or authorized emergency
vehicle is making use of an audible or visual signal, or both, me,.ting the
requirements of section 61 -9-402, MCA. This statute is relevant because,
logica!Jy, drivers of emergency vehicles may ignore traffic signals and
regulations only if other drivers are required to yield the right-of-way to them.
In construing legislation, an attempt is made to hannonize related statutes,
giving effect to all. Matter of W.J.H., 44 St. Rptr. 817, 821 , 736 P.2d 484,
486·87 (1987). In my opinion the statutes at issue may be hannoniously
interpreted to reach the following conclusions: Upon immediately approaching
a police vehicle or an authorized emergency vehicle making usc of audible and
visua.l signals or of a police vehicle lawfully and properly using only an
audible signal, a driver must yield the right-of-way and immediately drive to
a position parallel to, and as close as possible to, the right-hand edge of the
roadway clear of any intersection and must stop and remain in such position
until the emergency vehicle has passed. § 61-8-346, MCA. If a police or
authorized emergency vehicle is using only its lights, as a!Jowed in section 61 9-402, MCA, a driver has more discretion as to whether to pull over to the
curb and stop or to yield the right-of-way and/or stop and proceed past such
signal or light with caution and only at an appropriate speed. § 61 -9-402,
MCA.
THEREFORE, IT IS MY OPINION:
Upon the immediate approach of an authorized emergency vehicle
making use of only visual signals pursuant to section 61·9-402, MCA,
other drivers must yield the right -of-way and/or srop. They may then
proceed past such signal with caution and at a speed no greater than
is reasonable and proper under the existing conditions.
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Sincer r ly,
MARC RACICOT
Allorney General

VOLUME NO. 43

OPINION NO. 12

FIREARMS . Special railroad peace officer's authority to carry concealed
weapons;
PEACE OFFICERS · Special railroad peace officer's authority to carry concealed
weapons;
TRANSPORTATION, PUBLIC · Special railroad peace officer's authority to
carry concealed weapons;
CODE OF FEDERAL REGULATIONS • 49 C.F.R § 1201,
MONTANA CODE ANNOTATED · Sections 1· 1·207, 44-4-901 to 44-4·903, 45·
8-315 10 45·8·319, 46-1 ·201(8).
HELD:

Special peace officers of a class I railroad are exempt from the
prohibition against concealed weapon. set our in section 45·8 ·
316, MCA. but they may carry a concealed weapon only when
on duty and when necessary for the protection of the property
of the class I railroad employing the officer. The special peace
officer must follow the permit proced..rre of section 45·8·319,
MCA. in order to carry a concealed weapon ar any other rime.
May 19, 1989

David G. Rice
Hill Counry Allorney
Hill County Courthouse
Havre MT 5950 I
Dear Mr. Rice:
You have asked my opinion on the following:
Whether special peace officers of a class I railroad are exempt
from the prohibition against c.mying concealed weaJiOns as set
fonh in section 45-8-316, MCA.
Generally, carrying a concealed weapon is a misdemeanor offense against
public o rder on first conviction and a felony if convicted a second time. § 458 -316, MCA. A concealed weapon is any weapon mentioned in sections 45·
8 -316 to 319, MCA, which is wholly or panially covered by the clothing of
the person carrymg ic. § 45·8 315, MCA. Exceptions to the offense defmed
in section 45·8·316, MCA, are found in section 45·8·317, MCA:

