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must be both timely and sufficient.
However, any
application of the Mon tana Administrative Procedure ~ct
to a school controversy is foreclosed by the negative
definition
of
"agency"
provided
in
section
2- 4-1 02(2) (bl, MCA: "'Agency' does not include a schoo l
district, unit of local government, or any other
political subdivision of the sta te ." Thus, although the
Montana Administrative Procedure Act requires that an
affidavit of disqualification be both time ly and
sufficient, the ~ct' s requirement cannot be read into
the proceeding conducted by the county superintendent of
schools in Title 20.
The county superintendent can exercise some control over
the timeliness of an affidavit of disqualification.
While the statute is silent on a time requirement for
the affidav i t, a judicial officer typi ca~ly has the
disc r" tion to require timely submission of motions for
the orderly disposition of the me1tters before it .
It
would not b L unreasonable for the county superintendent
to require either party to file a disq~Jlification
affidavit by a cer ta in date or forgo that right.
The Superintendent of Public Inst ruction, who is the
appellate authority for these matters, has adopted some
procedures and
rules
for
the handling of school
controv&rsies.
Ti t. 10, ch 6, ~RM.
The rules do not
cu rrently address the timeliness of the disqualification
affidavit, but they could appropriately do so.
THEREFORE, IT IS MY OPI NION:
1.

The affidavit of disqualification of a county
school su?erintendent in a school controversy
is peremptory under the plain meaning of the
statute.

2

The
timeliness
of
an
affidavit
of
disqualification in a school controversy may
be regulated by the presiding officer in such
a hearing.

Very truly yours,
MIKE GREELY
Attorney General
OPINION NO. 87
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COUNTY GOVERNMENT - Authority to grant franchises;
INTERGOVERNMENTAL COOPERATION - City-county inte r local
franchise agreements;
MONTANA CODE ANNOTATED - Title 7, chapter 3, part 41
Title 7,
chapter 5,
part 21;
sections
7-1-2102,
7-1-2103,
7-3-111,
7 - 3-144 (lllcl,
7-3- 402,
7-4-26lll211hl, 7-5-2129, 7-11-103, 7-11-10~
UNITED STATES CODE - 47 U.S.C. SS 521, 522191.
HELD:

The County of Missoula has the power to grant
a television franchise and such franchise may
be the subject of an interlocal agreement
between the City of Missoula a nd the County of
Missoula.
1 June 1988

Jim Nugent
Missoula City Attorney
201 West Spruce
Missoula MT 59802- 4 ~~7
Dear Mr. Nugent:
You h ave asked my
f r ased as follows:

opinion on an

issue which

I

have

Does Missoula County have the authori t y to
grant a cable tel ev ision franchise, and if so,
may the County of Missoula and the City of
Missoula enter into an interlocal agreement
regarding that franchise?
In
1984,
Congress
passed
the
Federal
Cable
Communications Pol icy Act, P.L. 98-5 49, 4 7 u.s .c. S 521,
wh ich granted franchise authority to • any governmental
entity empowered b y Federal , State , or local law to
grant a franchise.•
4 7 U. S.C. S 522191.
This broad
delegation of authority brings the focus to the first
issue of th~s request:
whether Missoula County is
empowered by state law to grant a cable television
franchise .
Missoula County has n elected county official form of
government.
Section --3-111, MCA, states that certain
provisions of Title 7, chapter 3, part 4 , conce r ning
commission government, govern such a county. One of the
sections
listed
in
section
7-3-111,
MCA--sec t ion
7- 3-402, MCA--explains that a county like Missoula
Coun ty
is ves ted with general government powers.
Gene ral
government powers are granted by specific
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statutory provision and include powers which are
necessarily implied from those expressed.
S 7-1-2101,
MCA. The county's powers are to be liberally construed.
Mont. Const. Art. XI, S 4.
Included among the general
government powers is the power of the county to enter
contracts "as may be necessary to the exercise of its
powers.• Section 7-1-2103, MCA.
While section 7-1-2103, MCA, does not specifically grant
Missou la
County's
commission
form
of
government
authority to grant
franchises,
other statutes by
implication assume that the county may exercise that
authority if it so chooses.
This conclusion is
supported by language in several statutes.
First, in
Title 7, chapter 5, part 21, entitl ed "Conduct of County
Governme nt":
The board of county commissione rs must cause
to be kept:

(3) a
"Franchise
Book"
containing
all
franch i ses granted by them, for what purpose,
the length of time and to whom granted, and
the amount of bond and license tax required.

S 7-5-2129, MCA.
Next , in section 7-4-2611 (2) (h), MCA,
is charged to

the county clerk

prese- ve
and
file
all
petitions
and
applications for f ranchises and record the
action of the board [ ? f county commissioners]
t.lle reon( .]
(Emphasis added.]
Finally, when a county merger is contemplated,
consolidation plan must include a provision

the

for the transfer or other disposition of
property and other rights, claims, assets and
franchises of local governments consolidated
under the alternative plan(.]
(Emphasis
added. I
S

7 -3-144

(l) (c),

MCA.

When taken in light of the above-listed statutes,
Montana's
constitutional
prov~s~on
requiring
that
counties' powers he liberally construed, and case law
stating that any doubt concerning such powers be
resolved in favor of granting the authority, Tipco
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T~E

~.

Inc. v. fit¥ of Billinqs, 39 St. Rptr. 600, 642
, 1t-rs apparent that Missoula County ,
as a commission form of government, has by implication
been given the authority to grant franchises.

~10~1982

The s econd issue in this request is whether the City of
Missou l a and the County of Mi ssoula may enter into an
interl ocal agreement
.,.egarding
a
cable telev iaion
franchise.
Section 7- ll-10 4, MCA, provides that public
agencies
Ia
term
includi r.g
cit ies
and
counties,
S 7-11-103,
MCA)
may
contr a c t
"to
perform
any
administra tive service, activ i ty, or unde r taking which
any of said public agencies entering into the cont ract
is authorized by law to perform." Assuming the City of
Missoula is so authorized,
and noting the above
discussi on as to the County of Missoula's authority, an
interlocal agreement pertaining to a cable telev i sion
franchise is possibl<• .
Actual feasibility, of course,
requires adherence t v the pertinent statutes and ~ epends
upon factor s unavailable at this wr iting.
Hence , this
opinion may only be interpreted as s tat ing such an
agreement is pos o;ible and is subjec t to the applicable
sta t utory requirements.
THEREFOR£, I T I S MY OPINION:
The County of Missoula h as the power to g rant a
television franchise and such franchise may be the
sub j ect of a n interlocal agreement between the Ci ty
of Missoula and th e County of Mi s s oula.
Very truly yours,
MIKE GREELY
Attorney General
VOLUME NO. 4 2
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ATTORNEYS - Counsel acting at direc tion of retaining
parents to exclusion o f client youth's wishes;
ATTORNEYS
Parental refusal to hire counsel for
ind i gent youth;
J UVENILES - Counsel acting at direction of retaining
parents to exclusion of client youth's wishes ;
JUVENILES
Pa rental refusal to hire counsel for
indig ent youth;
YOUTH COURT ACT
Counsel acting at direction o f
retaining parents to e xclus ion of client youth ' s wishes ;
YOUTH COURT ACT - Parental refusal to hire c ounsel for
indigent youth;
MONTANA CODE ANNOTATED - Sections 40-6-211, 41-5-501,
41 -5-511, 41-5-523.
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