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to respond readily when confron~ed by an immediate need 
to deter a grasshopper infestation. 

THEREFORE, IT IS MY OPINION: 

1 . The participation of the State of Montana in a 
grasshopper spraying program in which the 
state pays up to one-third of the costs and 
provides financ~al management and technical 
expertise, is a maJor state action in which 
compliance with the terms of t he Montana 
Environmental Policy Act is required. 

2. Whilt< an emergency 1\ituation is a legitimate 
exception to the requirements of MEPA, the 
Montana Department of Agriculture "hould, in 
the future , comply with MEPA before 
participating in a grasshopper spraying 
program, if the need for such program is 
reasonably foreseeable . 

Very truly yours, 

MIKE GREELY 
Attorney General 
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COURTS Distribution of fees, fines, penalties , 
forfeitures; 
COURTS, JUSTICE Distribution o f charge created by 
section 46-18-236, MCA; 
CRIMINAL LAW AND PROCEDURE - Distribution of charge 
created by section 46-18-236, MCA; 
FEES - Charge c reated by section 46-18-236, MCA , not a 
fee; 
JUDGES Distribution of fees, fines, penalties, 
forfeitures; 
TREASURER, STATE Distribution of fees, fines, 
penalties, forfeitures; 
MONTANA CODE ANNOTATED- Sections 3-10-601, 3-10-601(11, 
7- 4-2502, 7-4-2503, 7-4- 2505, 46-18-236; 
MONTANA LAWS OF 1987 - Chapter 557; 
MONTANA l~WS OF 1986 -Chapter 17, section 3; 
MONTANA LAWS OF 1985 - Chapter 719, section 1. 

HELD: The charge imposed upon criminal defendants 
by section 46-18-236, MCA, is a penalty or a 
forfeiture and is to be collected and 
distributed pursuant to section 3-10-601 (2), 
(3), and (4) , MCA. 
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Wm. Nels Swandal 
Park County Attorney 
Park County Courthouse 
Livingston MT 5904 7 

Dear Mr. Swandal: 

8 February 1988 

You have requested my opinion on a question which I have 
phrased as follows: 

What is the proper disposition of funds 
collected by a justice court pursuant to 
section 46-1 8-236, MCA? 

As your question arises from the recent amendments to 
sections 46-18-236 and 3-10-601, MCA, some discussion of 
the history of these statutes may be of assistance . 

In 1985, the Legislature enacted Senate Bill 116, which 
revised the salary structure for prosecuting attorneys, 
required the State to pay a portion of the salaries of 
deputy county attorneys, and provided for the imposition 
of a charge to be assessed upon persona who are 
convicted of a crime or who forfeit bail or bond, 
amending sections 7-4 -2502, 7-4-2503, and 7-4-2505, MCA, 
a nd creating section 46-18-236, MCA. The latter section 
provides in part: 

(1) Except as provided in subsection (2) , 
there must be imposed by all courts of 
original jurisd iction on a defendant upon h~s 
conviction for any conduct made criminal by 
state statute or upon forfeiture of bond or 
bail a charge that is in addition to other 
taxable court costs, fees, or fines, as 
follows: 

tal $10 for each misdemeanor charge1 and 

(b) the greater of $20 or 10\ of the fine 
levied for each felony charge. 

Subsection (2) provi des for the wa iver of the charge by 
the court in hardship cases. The section specifically 
stipulates that the charge imposed by the section is not 
a fine. S 46-18-236(31. MCA. 

The original disposition of funds collected by justice 
courts pursuant to section 46-18-236, MCA , was to the 
county treasurer, who could retain up to 10 percent of 
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the funds with the balance to be remitted to the state 
treasurer for deposit to the state general fund. 1985 
Mont. Laws, ch. 719, S 1 • In a special session of the 
Legislature in 1986, the statute was amended to direct 
that all funds collected as a result of the charge 
should be retained by the county treasurer and utilized 
for salaries in the office of the county attorney, with 
any excess to be utilized for other county salaries. 
1986 Mont . Laws, ch. 17, S 3. Finally, in 1987, the 
statute was amended to exempt justice courts from the 
disposition scheme set out in section 46-18-236, MCA. 
This amendment was a part of a comprehensive bill, House 
Bill 740, the purpose of which was stated in t he title 
as follll'ofs : 

AN ACT TO RELIE'VE JUSTICES OF THE PEACE FROM 
OVERLY BURDENSOME BOOKKEEPING AND OTHER 
ADMINISTRATIVE DUTIES IN REGARD TO FI NES, 
PENALTIES, AND FORFEITURES PAID IN THEIR 
COURTS, TO REVISE THE METHOD OF DISTRIBUTING 
THE FINES, PENALTIES, AND FORFEITURES[.) 

1987 Mont. Laws, ch. 557. In lieu of 
tion1 found in prov~s1ons scattered 
Montana Code Annotated with respect to 
of moneys collected by justice courts, 
now governed by section 3- 10-601, MCA. 

numerous dirac
throughout the 
the transmittal 
distribution is 

Section 3-10-601 ( 1), MCA, requires t he justice of the 
peace to collect the fees prescribed by law and to 
deposit them into the c ounty treasury to be credited to 
the county general fund. The section further provides 
that fines, penalties, and forfPitures are to be paid to 
the county treasurer, who then remits half to the state 
treasurer !or d istribution among several distinct funds. 
s 3-10-601 (2) I (3). (4). MCJI. 

The answer to your question concerning the disposition 
of the charge created by section 46-18-236, MCA, thus 
depends upon whether the charge is in the nature of a 
fee or in the natur e of a flne, penalty , or forfeiture. 
As above noted, the section expressly statrs the charge 
is not a fine . A "fine• is defined as • LA) pecuniary 
punishment impos ed by lawful tribunal upon person 
convicted of crime or misdemeanor" or • (a) pecuniary 
penalty.• Black's Law Dict ionary ~69 (~th ed . 1979). 
Similarly, a 0 pena1tyw-is 1 a sum of money whlch the law 
exacts payment of by way of punishment for doing some 
act which is prohibited or for not doing some act which 
is required to be done. • ld. at 1020 (citing Hidden 
Hollow Ranch v. Collins, 146 Mont. 321, 326, 406 P.2d 
365, 368 (1965)). A "forfeiture" is "loss of some right 
or property as a pen~ lty for some illegal act.• Black's 
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Law Dictionary 585 . The concept of punishment is common 
t o fines, forfo.iturea, and penalt1ea. In contrast, a 
"fee• is "(a) char ge fixed by law for services of public 
officers or for use of a privilege under control of 
government. • Id. at 553 . The charge created by section 
4 6-19-236, MC~is imposed solely upon those who are 
convicted of a criminal offense or who forfeit bond or 
bail. The charge, therefore, fits most logically within 
the definition of a penalty or a forfei t ure. 

THEREFORE, IT IS MY OPINION: 

The charge imposed upon cr1minal defendants by 
section 46-18-236, MCA, is a penalty or a 
forfeiture and is to be collected and distributed 
pursuant to section 3-10-601(2), (3), and (4), MCA. 

Very truly yours, 

MJKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 6 4 

EMPLOYEE:;, PUBLIC - AV'O ilability for public inspection 
of original appl1cations to Public Employees' Retirement 
System for purpose of compiling mailing list: 
PRIVACY - Availability for public inspection of orig1nal 
applications to Public Employees ' Retirement System for 
purpose of compil1ng mailing list: 
RETIREMENT Ava1lability for public i nspection of 
original applications to Public Employees • Ret ' remen t 
System for purpose o f compiling mailing list; 
STATE GOVERNMENT - Availability for public inspect1on of 
original appl1cations to Public Employees' Retirement 
System for purpose of compiling mai l ing list: 
MONTANA CODE ANNC.TATED - Sections 2-(.-109, 2-6-109(31, 
33- 19-201; 
MONTANA CONSTITUTION- Article II , sections 9, 10; 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. At t ' y Gen. 
No. 59 (19791, 38 Op. Att'y Gen. No . I (19781: 31 Op. 
Att'y Gen. No. 107 (19781. 

HELD: Or1ginal documents submitted by applicants t o 
the Public Employees' Retirement Division of 
the Department of Administration contain 
private information about third parties and 
thus are not open to publ1c inspection for the 
purpose of compiling a mailing list. 
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