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prior to the first meeting of the county tax 
appeal board . 

Therefore, a 
requiremer s 
notice of a 
requi rements 
discuss and 
applications 

county tax appeal board must follow ~he 
of section 15- 15-101 (3), MCA, in giving 
meeting to hear prot('sts. Such notice 
may also apply when t he board meets to 
de liberate about such protests and any 
made pursuant to section 15-15-102, MCA. 

Montana's open meeting law also requires that adequate 
notice be given to the public. Board of Trustee!! v. 
Countf Commissioners, 186 Mont. 'lTif;- 606 P. 2d 1069 
(1980 If notice has been given under section 
15-15-101(3}, MCA, but the board meets at another time 
and/or place after initially hearing a protest, adequate 
notice must again be given. 

THEREFORE, IT IS MY OPINION: 

1. The deliberations of a county tax appeal board 
regarding an application for reduction in 
property valuation must be open to the public 
unless the presiding officer determines that 
the discussion relates to ,. matter of 
individual privacy and that the demands of 
individual privacy clearly exceed the merits 
of public di sclosure. 

2. Adequate notice must be 
of a county tax appeal 
board's deliberations 
convening of a quorum to 
upon an appeal. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 

given of any meeting 
board, including the 
which involve the 
hear, discuss, or act 

OPINION NO. 62 

AGRICULTURE, DEPARTMENT OF Department required t o 
comply with MEPI'\ for grasshopper spraying program; 
MONTANA ENVIRONMENTAL POLICY ACT Department of 
Agriculture required to c omply with MEPA for grasshopper 
spraying program; 
MONTANA ENVIRONMENTAL POLICY ACT - Emergency exception 
to MEPA allowed only when immediate action required and 
not reasonably foreseeable; 
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PESTICIDES - Pestic ide spraying for grasshopper control 
requires cortopliance with MEPA wh('r" state participates 
with funding and exper tise; 
MONTANA CODE ANNOTATED - Title 10, chapter 3; Title 75, 
chapter 1: Title 80, chapter 7, part 5; sections 
10-3-405, 75-1-103, 75-1-201; 
ADMINISTRATIVE RULES OF MONTANA - Title 4, chapter 2, 
~ub-chapter 3; sections 4.2.303, 4.2.307, 4.2 . 308. 

HELD: 1. The ~articipation of the State of Montana in a 
grasshopper spraying program in which the 
state pays up to one-third of the costs and 
provides financial management and technical 
expertise, is a major state action in which 
compliance with the terms of the Montana 
Environmental Policy Act is required. 

2. Whl le an emergency situation is a legitimate 
exception to the requirements of MEPA, the 
Montana Department of Agriculture should, in 
the future, comply wi th MEPA before 
participating in a " rasshopper spraying 
program, if the need tor such program is 
reasonably foreseeable. 

Keith c. Kelly, Director 
Department of Agriculture 
Scott Hart Building 
303 Roberts 
Helena MT 59620 

Dear Mr. Kelly: 

5 February 1988 

On June 1, 1987, Governor Schwinden issued a 
proclamation declaring that an infestation of 
qrasshoppers consti tuted an emerqency in the State of 
Montana . The effect of the proclamation was to make 
available up to $200,000 of state disaster and e mergency 
funds for expenditure under the provis ions of Title 80, 
chapter 7, part 5, MCA. That part of Title 80 provides 
authority for the Montana Department of Agriculture 
thereinafter the Department) to participate with 
counties in a program of cropland spraying for the 
purpose of controlling insect infestations 

In this instance , the Department adopted a set of 
emergency rules setting forth the specific requirements 
for counties and individuals to participate in the 
program. Each county had to elect participatio 5nd was 
required to levy two mills pursuant to ~uthority 
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contained in section 10-3-405, M~A. Further rules 
pertaining to landowners established the dates by which 
applications must be made and the reimbursement 
procedures. The state, through the Disaster and 
Emergency Services Division of the Department of 
Hili tary Affairs, pcovided financial management of the 
progratn. The state also limited its total financial 
participation to one-third of the overall cost of the 
program or $200,000, whichever was less. 

The emergency rules also required participating counties 
to enter into a pest ma nagem.ent agreement with the 
Department. Neither the emergency rules nor the pest 
management agreement clearly stated the division of 
authority between the state, the county, and the 
landowner. The basic plan was that the landowner could 
either do his own spraying or contract for the spraying 
of grasshoppers by an independent contrac~or. The 
landowner could then be r eimbursed for a portion of his 
costs by the county and the state depending on the 
amount of funds that each had available and the number 
of participating landowners. The Department also made 
available technical expertise in pest management and 
conducted the survey to document the extent of the 
grasshopper infestation. 

The Montana EnvironmentAl Policy Act (Tit. 75, ch. 1, 
MCAI (hereinafter MEPA), mandates that " it is the 
continuing responsibility of the state of Montar to use 
all practicable means consisten with other essential 
considerations of state policy to i .mprove and coordinate 
state plans, functions, programs, and resources• in 
order to attain certain qoals. S 75-1-103121, MCA. 
Among the goals enumerated re to 

(b) assure for all Montanans safe, healthful, 
productive, and aesthetically and culturally 
pleasing surroundings; [and) 

lcl attain the wi dest range of beneficial 
uses o f the environment without degradation, 
risk to health or safety, or other undesirable 
and unintended consequences(.] 

S 75-1-103(2), MCA. 

In order to assure that these values are reflected in 
the decisions of qovernment agencies, the Legislature 
has required that the agency shall, •to the fulleat 
extent possible(,)" include an environmental impact 
statement (hereinafter EISI • in every recommendation or 
report on proposals for projects, programs, legislation, 
and other major actions of state government 
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significantly affect ing the quality of 
e nvironment(.]" S 75-l-201 (l )(b) !iii), MCA. 

the human 

MEPA gives no further guidance on what constitutes 
"major state action." However, in implementing MEPA the 
Depaxtment itself has adopted certain procedural rules 
(Tit. 4, ch. 2, sub-ch. 3, ARM), one of which addresses 
the determination of whether an environmental impact 
statement is required: 

131 The following are categories of actions 
which normally require the preparation of an 
EIS : 

(a) actions which may 
environmental attributes 
endangered, fragile, or 
supply; 

signific antly affect 
recognized as bei,ng 
in severely short 

lbl actions which may be either significantly 
growth inducing or growth inhibiting; 

(c) actions which may 
env ironmenta 1 conditions 
or availability; or 

substantially alter 
in terms o f quality 

ldl actions which will result in subs tantial 
cumulative impacts. 

S 4 .2.303(3), ARM. 

There has been very little judicial interpretation of 
MEPA requirements in Montana. However, the Montana 
Supreme Court has indicated that federal interpretations 
of parallel provisions of the National Environmental 
Policy Act !hereinafter NEPAl may be looked to for 
guidance. Kadillak v. Anaconda Co., 18 4 Mont. 127, 602 
P.2d 147, 153 (197§). -

The subject of pest i cide spraying is i ndisputably one 
which most courts have found to be within the ambit of 
NEPA since such spraying may well have "an impact on 
man's environment" IS 75-l-20l(l)(b)(i), MCA). See 
Annot., 74 A.L.R. Fed . 249. See also Alaska Survival~ 
Weeks, 18 Env' t Rep. Cas. (BNAll8l4 (Alaska 1981) 1 
State of Wisconsin v . Butz, 389 F . Supp. 1065 (E.D. Wis. 
19751. The more crit!C"il inquiry is whether the state 
involvement in the grasshopper spraying program 
constitutes "major state action" sufficient to trigger 
th~ ~equi~ements of MEPA. 

As outlined earlier, the state's role in the spraying 
program wae to provide a maximum of one-third of the 
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c ost of the program and to supervise the financial 
administrati on of the program. Certain technical 
e::pertise was also provided. The actual spraying was 
done by landowners contracting with local businesses to 
provide the service or doi ng it themselves. 

The only Montona Supreme Court case wh1ch has deal t with 
the application of MEPA to progr ams involv ' g different 
levels of government and the private sectc is Montana 
Wilderness Association v. Board of Health and 
Environmental sciences, 171 Mont . 477-,-559 P. 2d 1157 
11976). Under the facts of that case and without 
delineating any test to aid in future determinations, 
the Court found that t he subdivision review process, 
conducted pursuant to the Montana Subdivision and 
Platting Act, was essentially a local process and was 
not within the scope of MEPA. By its tenns, MEPA 
applies to "all agencies of the state• IS 75-1-201, 
MCAI, and not to l ocal g overnment entities. Montana 
Wilderness Association is thus of limited v a lue to the 
issue presented here b ecause it did not involve any 
financial participati on by the state. 

This paucity o f authority in Montana again leads to a 
review of decisions interpreting the federal act . In 
the analogous area of categorical grants by the federal 
government to local and state governments , one 
c ommentator has stated that "[s)tate and local projects 
that receive federal financial assistance are subjec t to 
NEPA. " D. Mande 1 ker, NEPA Law & Litigation S 5 . 13 
119941. The leading case-Tn tnis- area appears to be 
Save the Cou r thouse Commit tee v. Lynh, 409 F. Supp. 1323 
(S.D.N.Y. 1975). In that case, t e court determined 
that the participation of the Unitect States Department 
of Housing and Urban Development in a local urban 
rene\Oal plan "'as suffici e ., t to require an ElS . The 
federal agency had partie pated financially by giving 
grants ~nd loan guarantees although there was local 
decisionmaking by both private entities and local 
government units Other cases h11ve reached the Bilme 
result where the participating federal agency made a 
loan to a nonfederal entity (Proetta v. Dent, 494 F.2d 
11 46 (2d Cir. 197311 and where federal mor tgage 
insurance was available (Wilson v. Lynn, 3 72 f'. supp. 
934 ID. Mass. 197411. 

In NORHL v. U.S. Drug Enforcement l<dministration, 545 
F. Supp. 991 'Ti5":1> .c. 1992), the issue \OilS whether the 
federal Dr ug Enforcement Administration IDEA) had to 
prepare an £ I S for a paraquat spraying program 
undertaken by the State o f Florida. The court found 
that "'hile the federal agency gave general assistance 
grants for law enforcement to the State o f Florida, none 
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of the money was earmarked for the spraying program. 
The State of Florida said it would do the spraying even 
without federal involvement . Since it found no direct 
financial assistan~e by the federal agency to the 
spraying program, the court ruled that there was no 
•major federal action.• 

In State of Alaska v. Andrus, 591 F.2d 537 (9th Cir. 
1979), the court similarly underscored that federal 
financial participation is often the touchstone for 
find i ng that NEPA applies to the federal action. The 
court stated: 

5':.. • 

There can be major federal action when the 
primary actors -are not federal agencies, but 
rather state or local governments, or private 
parties. Most courts agree that significant 
federal funding turns what would otherwise be 
a local project into a major federal action. 
See Homeowners Emergency Life Protection 
committee v. Llnn, 541 F.2d-ai4 (9th cir. 
1976) (per cur am) (federal disaster-relief 
funding for municipal dam and reservoir 

actl . 

.lt 540. 

This review of federal decisions interpreting NEPA 
indicates that federal financial participation in a 
nonfederal project is usually sufficient to bring the 
agency's action under NEPA. As stated in NEPA Law ' 
Litigation S 8.25: -- -- -

In most cases in which a federal agency makes 
a direct categorical grant for a non federa l 
project, the use of federal funds for the 
project is sufficient to bring it under NEPA. 

Applying these precedents to the facts under review 
here, it is clear that the participation of the State of 
Montana in providing up to one-third of the funding for 
the grasshopper spraying program together with financial 
management and technical expertise is a major state 
action for MEPA purposes. 

Another aspect of this matter is the proclamation of 
emergency issued by the Governor of Montana pursuant to 
his ~uthority under Ti t le 10, ch~pter 3, MCA. You have 
inquired whether HEPA applies t o state action that 
involves on emer9eney. 
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T1.e MEPA rules l!dopted by the Department of Agriculture 
deal with the issue of emergency. Section 4. 2.308 , ARM, 
provi des as fo l l ows: 

( 1) Emergencies . The department of 
agricu lture may take o r permit ac t ion hav1nq a 
s i gnificant impact on the human envir onmen t in 
an e mergency situation without preparing lin 
&IS . Within 30 days following initiation of 
the a c t ion, the d e partment of agricultur e 
shal l notify the g overnor a nd the EOC a s t o 
the need for such action and the impacts and 
r esults o f it. Emergency ac t ions shall be 
limited t o t~ose actior s necessary to control 
the immediate i mpa c ts o f the emergency . 

In this instance the De par tment did not foll ow t he 
directi ve of that rule 1n f iling a report with the 
Governor and the Env ironmental Quality Council , perhaps 
because it felt i ts action was n o t covered by MEPA even 
in a nonemergency situation. 

It is, of course, necessory t hat MEPA be constr ue d to 
allow for an e xception to its requirements in emer gency 
s i tua t i ons since it would otherwise de t e r the state ' s 
obili ty to respond t o situations of great nee d . 
However, t he mergency exception should not be used to 
avoid the provisions of MEPA . 

I am reluctant to determine whether the emerge ncy 
exception was p roper ly invoked here because al l of t he 
per tinent facts are not befor e me. I none theles s note 
t hat, because severe grosshopper inf est a t i ons hove 
occurred during the lost three yeor s , t he Deportment is 
adequa t e l y on no tice that future sprayi ng may be 
necessary. Further reliance on the emer genc y exc eption, 
therefore, appears inappropriat e . The emergency 
except i on must be used s paringly and only when (1) 
immediate action is required , a nd (21 the nece ssity o r 
nature of the ac t ion wa s not reaso nably foreseeable. 

Finally , I note tha t under the Department's rules it has 
authority t o adopt a so- calle d p r ogr ammatic &IS. 
S 4 . 2 . 307, ARM . The programma tic EIS is designed t o 
review ongo ing programs of the Department and ac t ions 
which it may b e required t o undert a k e in t he f uture. 
The vir t ue of the programmatic EIS is t hat it is done 
before the Departrent is confronted with on emergency 
situation, and yet it pro vides for a c onsidera t ion of 
the values embodied in MEPA. It a ppea rs tha t the 
programmatic ElS may be the d e sir able way for the 
Department to meet the requirements of MEPA and be able 

249 



OPINIONS OF THE ATTORNEY GENERAL 

to respond readily when confron~ed by an immediate need 
to deter a grasshopper infestation. 

THEREFORE, IT IS MY OPINION: 

1 . The participation of the State of Montana in a 
grasshopper spraying program in which the 
state pays up to one-third of the costs and 
provides financ~al management and technical 
expertise, is a maJor state action in which 
compliance with the terms of t he Montana 
Environmental Policy Act is required. 

2. Whilt< an emergency 1\ituation is a legitimate 
exception to the requirements of MEPA, the 
Montana Department of Agriculture "hould, in 
the future , comply with MEPA before 
participating in a grasshopper spraying 
program, if the need for such program is 
reasonably foreseeable . 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 63 

COURTS Distribution of fees, fines, penalties , 
forfeitures; 
COURTS, JUSTICE Distribution o f charge created by 
section 46-18-236, MCA; 
CRIMINAL LAW AND PROCEDURE - Distribution of charge 
created by section 46-18-236, MCA; 
FEES - Charge c reated by section 46-18-236, MCA , not a 
fee; 
JUDGES Distribution of fees, fines, penalties, 
forfeitures; 
TREASURER, STATE Distribution of fees, fines, 
penalties, forfeitures; 
MONTANA CODE ANNOTATED- Sections 3-10-601, 3-10-601(11, 
7- 4-2502, 7-4-2503, 7-4- 2505, 46-18-236; 
MONTANA LAWS OF 1987 - Chapter 557; 
MONTANA l~WS OF 1986 -Chapter 17, section 3; 
MONTANA LAWS OF 1985 - Chapter 719, section 1. 

HELD: The charge imposed upon criminal defendants 
by section 46-18-236, MCA, is a penalty or a 
forfeiture and is to be collected and 
distributed pursuant to section 3-10-601 (2), 
(3), and (4) , MCA. 
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