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from lump sum settlement). The State Fund's obligation 
to make such payments, moreover, is contingent upon, 
inter alia, the claimant 's survival IS 39-71-726, MCAl 
and the-absence of an intervening order which modifie 
or e liminates such duty IS 39-71-2909, MCA). The 
unfunded liability at issue here thus reflects the 
potential of future financial deficiency and not a 
present inability to pay currently accrued obligations 
or those which will arise prior to fiscal year 19 90. 
Consequently, even if the term •state debt" in arLicle 
VIII, section 8 of the Constitution did encompass the 
State Fund's inability to satis f y its legally-due 
obligations , no such debt has yet occurred or will 
likely occur this biennium, and it is speculative to 
assume that it will arise in later bienniums. 

Your o ther question hypothegizes an inability of the 
State Fund t o pay currently accruing obligations in 
future bienniums. It is my practice to decline to 
respond to questions which present wholly abstract 
issues . If the trus t fund does become, or is assured of 
becoming, insolvent and if a bona fide dispute exists as 
to the State's responsibi li tY""UPciii'"""Such insolvency, an 
opinion request would be appropriate. 

THEREFORE, IT IS MY OPINION: 

Unfunded liability in the industrial insurance 
expendable trust fund is not a "state debt" within 
the scope of article VIII, section 8 of the Montann 
Constitution. 

very truly yours, 

MIKE GREELY 
Attorney General 
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one vote"; 
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weighted voting not violative of 
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"one man, 

IRRIGATION DISTRICTS Voter qualifications for 
irrigation districts; weighted voting not violative of 
•one man, one vote"; 
MONTANA CODE ANNOTATED - Title 85, chapter 7; sections 
13-1-111, 8 5-7-1710; 
MONTANA CONSTITUTION - Article IV, section 2. 

HSLD: 1. In order to vote in an irrigation district 
election under Title 85, chapter 7, part 17, 
MCA, an individual must be: (1) a landowner 
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in the irrigation district; !21 a citizen of 
the United Stl!tes: (3) 18 years of age or 
older: and (4) a resident of the State of 
Montana and the county in which he offers to 
vote for at le~&t 30 nays. 

2. The voting procedure in Title 85, chapter 7, 
MC/\, which awards one vote for every forty 
(40) &cres of land or ma)Or fraction thereof, 
is not in violation of the "one man, one vote" 
requirement of the United States Constitution . 

24 December 1987 

Enwin V. Swanson, Cha1rman 
valley County Board 

of Commissioners 
P. 0. Box 311 
Glasgow MT 59230 

Dear Mr. Swanson: 

I have condensed your inquiry into the following two 
questions: 

1. the qualifications for 
in an irrigation 
held pursuant to 
NCA? 

I'Jhat are 
to vote 
E-lection 
85-7-1710. 

il person 
district 
section 

2. Is section 85-7-1710(2), MCII, which 
allows one vote for every 40 acres or 
major fraction thereof, violative of the 
"one man, one vote• decisions of the 
United States Supreme Court? 

1 " ill first address the issue of weighted voting. As 
you note, Montana law provides that in i rrigation 
di&trict elections, landholderR receive one vote for 
every 40 acres of land or major fraction thereof which 
they own. S 85-7-1710 (21, MCA. In the case of Salyer 
.!:!.!1~ Co. v. Tulate L11ke Basin Water Storage District, 
410 U.S . 719 (1973), the United States Supreme Court 
considered a similar question . 'l'he claimants in that 
case charged that a provision in the California 
irrigation district law which apportioned votes 
according to the assessed valuation of the land in the 
district created an invidious di5crimination again5t 
them. The Court rejected this argument. I n upholding 
the weighted voting scheme, the Court found that where 
the tax burnen fell unequally according to the size of 

187 



OPINIONS OF Till: IITTORNIW CF.NF.RJ\1. 

the l.:~nd holdings , i t wns not unreasonable 
t o be wPiqhtcu according to the siz e 
holdings . Id. at 734. 

fo r thP votes 
of the land 

r n r c ilffirminq its decision in 5<~lvcr while scrutiniz ing 
a !limilar voting a r rangement 1n Arizona, t ht! United 
S tates Supreme Court s aid : 

As 1n Lhe Salyer case, we conclude that the 
v o t ing scheme fo r the District (onP vote per 
a~r~ of land! i r. ron r. titutional because it 
bears d reasonable relationship to its 
c tn ~utory ob j Pctives. . . . Arizon<~ could 
rationnlly m.:~kc the weight of their vote 
d e pendent upon the numbe r of acres they own, 
since that number reasonably r e flects the 
relative risk~ they incurred as landowners and 
Lht! distribut i on of the benefits and the 
burdens o! the Districts • water opPrations . 

Rall v. James, 451 U.S . 355 at 371 (1981). 

8y reason of these Unjted States Suprem~ Court opinions 
u~holding ~imilar voting schemes in irrigation district 
e l ections , it is clear that Montan~ · s WPiqhting of votes 
n.-cording to the size of land holdings in i rrigation 
district elections does not violate the "one man, one 
vote" requi rement of the United States Con~titution . 

Your other question concernc th~ quali fications of 
vo tors in an irriqation district election . Section 
P~-7-1710, MCA , restricts the voting r ight in irrig;~tion 
districts to landowners. The following individual 
landowners, in the words of the fitatute, are entitled to 
vote: 

(a) all individuals having the qualifications 
of electors under the constitution and general 
election law~ of the state, except that no 
rcgi~tration of electors may be r equired (.I 

~ e~-7-1710(1), MCI\. The voting q•1alifications for 
individuals in subsection (a l arl' those specified in 
tht! Constitution and general election laws. The 
Constitution , in article IV, section 2, provides that a 
qunlified elector must b~ at least 10 years of age and a 
citizen of the United State~:. Tho elector must also 
meet the registration and residency rcquirPments 
established by law. 

Section 13-1-111, MCA, is the section in the general 
election laws which establishes the qualifications for 
voting. The affirmative requ irements, with the 
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exception of registration , 01r~ . in the words of the 
s tatute· 

(h) ~e must be 18 years of age or older. 

fc-1 He musL ut: a resident o! the &ttlte of 
Montana and of the county in which he o f fers 
to vote for at least 30 days. 

(dl lie must be a citizen of the United States. 

5 13-1-111 , MCA. The rules f or determining residence 
drc set Eorth in section !3-1-112, MCA, and i t i£ nat 
n~cessary t o repeat them here. They would, however, be 
applicable in determi ning whe ther tin indiv~dual 
qualifies as a r<'sidcnt o! the state and county as 
requir<>d in section 13 -1-111 (c), MCA. As quoted 
earlier , section 85-?-1710 (1) (a), MCA , waives any 
rt:g~stration o! clcctor r. far irrigation distric t 
electLons . 

THEREFORE , IT IS MY OPINION: 

1 . In order to vote in an irrigation district 
election under Title 85 , chapter 7, part 17, 
MCA, an individual mu&t be: Ill a landowner 
in t he irrigation distric-t; (2) o citizen of 
the Uni t ed States; (3) 19 years oi age or 
older; and 14 ) a resident o f the State o! 
~lantana and the county in wh~ch he offers to 
vot e for at least 30 days. 

2 . The voting procedure in Ti tle 8 5 , chapter 7, 
MCA, which awards one vote for every forty 
(40) acres of land or mojcr fraction thereof, 
is not in violation of the •one man, one vote• 
requi rement of the United States Constitution. 

Very truly yours, 

MIKE CREF.LY 
Attorney General 

VOLUMf. NO. 42 OPINION NO. 48 

COUNTY ATTORNEYS - Appointment and £ubsequent election: 
COUNTY OFFICERS AND EMPLOYEES Appointment and 
subsequent elect ion of county attorney: 
ELECTIONS Appointment and subsequent election of 
county attorney; 
ELECTIONS - Appointment in case of tie vote; 
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