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The Lcgisl6turc ha~ also made c lear its int~ntion that 
county attor~>.,yn hll"l' 11 mA,or role in child abus<> , 
neglect, anrl rll'pcndcucy 1natters through other statutory 
provisio~>s. ThP Department o! Family Scrv1ces 1s 
required to not1ty th~ county attorney of all r~portc of 
suspect~d child abucP or neqlect. S 41- 3- 201, MCA. The 
county attorn<'y Ifill' convene on lnterdlscip1inary child 
protective team and 1s a member of the to:dJll. 
S 41- 3-108, ~lCA. lf the evidence 1ndicatt'~ violntion of 
t.he crim1na1 co<le , the county attorney is responsibl e 
for filinq 11ppropriate charges against the alleged 
offender. S 41- ' -lOG, ~:c;,. The county attorney has 
author 11.y to r.-mov .. 11 youth believed to be In imml.!dia t c 
or apparent: dang""•· "nd t.o pliH"t thP youth in a 
pt·otcctive !acility. S 41-3- 30 1, MCA. Th.- county 
nttorncy may direct law enforcement agencies to conduct 
i nvesl iga tions and !urn! sh rt>por• " concerning the 
alleged abuse or neglect. S 41-3-401 (ll, MCA. The 
cuunc.y at.t.orn<:y may L1lc « pcc.1tion for t.emp~rary 
tnvc~LlqntlVP author ity and protective serv1ces. 
!i 41- 3-4 02, MCA. Tht>s<> statutes lt!ad me to conc lude 
th(lt HR 3-~ 1.lld not change the rolt! of th~ county 
att.orner tn ch1ld .-.buFe, neglect, and dependPncy 
ptoceed1ngs. The c nty (l ttnrncy must represent th~ naw 
dt p .. trt.ment. 1.n such proceeo.tng~ . 

':'III:PfF"C\PF, IT IS MY OPINION : 

It lS the d~ty ot the county attorney to r cprcsrnt 
the Deparlmt:lll of Family Services in child abuse, 
neglect., and depcnd,.ncoy p r oceedinqs under the 
prov1.s1.0n5 oE Title 41, chapt.er 3, ~ICA. 

\'cry t r uly yours, 

~II KE GRF.F.L Y 
Attorney Generdl 

VOLUME NO. 42 OPINION NO. 46 

STATE DEBTS - Whether unfunded liability in industrial 
1nsurance expl'ndi!ble trust fund con .. titutPs "state debt" 
within scope of ardc:!.c Vlil, s"ction 8, Montana 
Constitution: 
I-IOI!KI::RS ' COMPENSATION - Whether un funtlf>d liabilitY in 
indu~trial insurance expendable trust fund const:itutes 
"state debt" wi thin scope of article Vlll, section 8, 
Montana Constitution: 
MONTANA COD£ ANNOTATED - Title 39, chapter 71; sections 
39-71- 726, 3?-71- 740, 39-71-2101, 39-71 - 2,01, 
39- 71- 2301, 39-71-230~. 39-71-1321, 39-71-2501 to 
39-71-2~04, 39-71-2909; 
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OPI NIONS OF TIIF l>TTORNEY CE:~:ERAL 

~:ONTIINII CC'I!I:;T 11'l11' l 0 1\ - Ar tl.C 1 e V 1 II , St'C tion 8 ; 
~\ClNTt\Nl\ LAWS OF 1915 - Chaptf• r "~: 
~lON~'J\1'1/, LAWS Of 1987 - Ch<lptcr:; 4t.o\, Gr <. 

HELD : Un f unded l i dbility in th~ industrial insu ran~P 
cxp.:n<.l<~bl.: lru:- t fund i:: not a "sta t e> d!lbt" 
with.n th. ~..,ap~ of artlcl.: VIII , sect icn 8 of 
tht> ~·ontana Constitution . 

l.., O.:cc,ntb;,r 19 87 

The llonorablc Robe rt L. Marks 
~nntana House of Repre&cnt.•L!VcS 
302 Lurt>p Gulch 
Clancy MT 59bJ ~ 

Dear RepresentatlvP ~ark s : 

You hav~ requested my op1.n1.on concet'nln<; the {o11owl ng 
questions: 

1. Does unfunded liability in the ! ndustrial 
!nsuranc£> Expe ndable Tn:st Fund 
const.ttutt a "state debt" With in the 
:;cope of <>rticle VI I !, sPcticr P o f th<: 
Montuna Const 1 r ion? 

2 . Does the sr , o f Montana have 
responsibil1ty provide workers' 
compensat ion bt>n s to i ~.cll.v1duals 
insured by t ht S t ate Compensation 
1nsurance Fund, i rre!'prc-t ivc of whether 
the lndustr1al ln suranc~ Expenddb1e Tru~t 
Fund is sol v~nt ? 

I answer the f i rst quest1on negatively <1nd 
that no responnc is appropriate at this 
respect to the ~ccond ~UPFt lon. 

dett:nnine 
tim~ with 

The Montana Workers' Compensation Act, SS 39-71-101 to 
291 4, ~!Cl\, p~rmits employers to ~lect one of ~:hree 

methods for providinc;r pn~·mcnts or benefits to injured 
<>mployccs : scl i-insurance , insurance purchll!led through 
<t private carrier , and insurance purchased through t he 
S t ilte Compensation Insuranc" Fund !State Fund). See 
SS 39-71-2101 , 39-71-2201 , 39-71-:>301, MCA, The State 
Fund is engaged 1n the businc~s o f insurance but is also 
a government<~l entH.y whose op...rat.ion is who lly 
c-ircumscribed by statute. Rirkcnbuel v . Montana State 
Compensation I nsurance Fund, 41 St. Rptr. 1647, 1652, 
687 P.2d 7oo, 704 tl984r:---~lost importantly f o r pr<:l'ent 
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purposos, the tat~> F'unrl ~s '·-·qu.s.:r.,d to "stabll.sh 
pr.•miurn 1.,\•.,ls wt>u:h w1.ll make .s.ts .s.nsur.:~ncc ptc-qram 
"n•'lther more ,,or ll!s>: lh"n self-supporting. • 
S 3'.l-7l-~30·11.), ~\\1.. '!'t:(' prooram, the re for.· , i£ 
J r t £ rrlr·cl ;.n t..ht!ory to ope rat..: on th~ l..iiblt= ot 
c-r>ntrtbutions by thos.· ''"'l ll•}'< t!> optlng LOr Statl! ~·und 
covcr·•9•' .u~d incomf' earned from such contributions . 

All employer cont:r .s.but.s.onn <1r,.. rlPposi ted into the 
1n~urtrtn1 !~~ur~nc.: Expendable Trust Fund ltru~t fund ). 
~ 39- 71-~3:!, I"CA. To b~ actuan .. lly sound, the trust 
:und's cotpu~ auDt hP ~uffic-ient t o pay the !uturr co5l!> 
of all U.abtlu:y tncun,.d llf' r>f a po>rticular ti•w; wh~·n 
ehe corp'" i .. rot ol<h·ttU.Jtu t.O pay t.hosu tuture costs, " 
fun~inq do•r ·l.•ncy or "un:unded ltab.s.ltty" artses. S~P 

(H nc.: ot L.:qtsludve Auditor, Report to tile 
Lo.:gis!uture: Department of Labor and lndustry 17-18 
-~~ldr-.--'Tll87l. IJ«tt:rminauon o! " het.hcr unfunded 
~~;1!.\li ty l'Xi!: t S is nl'CP«So~ril~ l'['PIIl!.:.UJ On VcJ['l0U5 
'"t.U<It'i<ll assumptions and acrc-rcEngly r~·pres••nts <~n 
c.;~I.IIlill•· ot " fund . s future i1d~qu<~cy to !'1\t i ~ fy 
potcntt.<ll cla1ms <~ga!.n!Ot it . Tho• <'Xi.,tence of an 
un.:.untha! l ... .::t ,llty, however, docs not mt. ... ,\n currcnt..ly 
.. ccruing benc>fit-P"Y"'<'nt ob!~y .. tions c .. nnot be met. 

Durin<J the 1~117 l~·g1slauvc sesston tl !.cgi£!ative 
i-uchtor subnutted '"' <sn<llysu; which 1-.dicated that, as 
ol Ju11r Jl', I opf, the truRt fund h • ..-! 1\rC"umul>lLt:d "" 
Sill ml.llion !undine c'rficu:u.:y . lie o1lso stated that, 
without ::iguit tcant modi!tcations t.o bene!!.t o r 
contr.s.buti~n lcv~l~. the trust fund would experience ~ 
c:ont.ittuctl c;ro••th in the amount of unfundo:>d llab1ll~y and 
would be unable to mert c-urrently accruing b.:neflt 
obl.s.gations by July 1990. Addressing tht.s t.mbalance in 
the fund, the Legislature enacted a four- 1 ear wotkers' 
co~•pcn!:ation payroll tax 0987 Mont. J.aws, ch. 664 
1codif1ed in SS 39-71-2501 to 2504 I tempora r y), MCAl l 
&hd matk ctho:r rr.odift.c.~tions in the Act generally 
desionPrl to rPducu benefit expendttures 11987 Mont. 
!.aws, ch. 4 641 . The Stall• rund rcma 1ns both author i 2ed 
and rettulred under sect1on 39-71-2304, MCA, t o ~~l 

prem.s.wn rat es at. u lr·vel \lhich wi 11 maintain the trust 
fund'~ ability to pay the future costs of all presently 
incurred liability. 

Your first quest~on asks wheth~r the unfunded liability 
in the trust fund constl.tUtes il "state debt" within the 
mraning of article VIII, section 8 of the Montana 
Constitution. In relevant part that p r·ovision reads: 
"No state debt shall be created unless 'u thori~ed by a 
two-thirds vote of the memLers of eac house of the 
lcgislat.urr or a majority of the electors voting 
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thereon ." I cone •. <lc lor two reasons that no "state 
dd>l" Ita:> bcr·n c-re-Ated . 

My earlier revi~w underscores the crit&cal fact that, to 
the extent un1undcd l&nbllity may ~x&st, it has ari~en 
not by consclcus act of the Lecpslu ture but from a 
col1'l>Jni1tl.on o~ c&rcumstances wh&ch resulted 1n a 
IT'ismatch between l_J-ab i l_J-tY &ncurred and trust fund 
d<;:pori tl'. Th.·r<' 1s, 1n this respect , no rca .. ..,ned 
cont~:ntion t hat the Act 1tsul~ c•·r-;•t NI 11 "!':tate debt" 
•·ithln the me.sn&ng of art1cle VIII, sect&on 8 of the 
C~n~tttution. As c-odified from !~1~ to the present, the 
~ t~tut~ has contemplated that thr ~tate rund or 1ts 
l->1 cd.,ccssor ent i t '"" would -.~sure- throuah appropr ia to 
c-C"ntl ihut.•on levels that the fund would be adE'quatl', at 
Pny particular timP, tn sattsly the Luture costs of all 
pr.:-s<:nt~y 1ncurred litthility. See 191~ 1-:ont. L ...... s, 
,.-h . 96, !; 40. Whatt=Vt·r thP pi7(=i£f' ~cope of the 
r~n&titut.ional provision, it pla1nly does not e xtend to 
the unanticipatrd consequences ot otherwise validly 
.tdopt .. d leg~slation. Cf. Rochl1.n v. State. 11:? /•riz. 
171, ~•o r. : r. r.~, (197"'5') (unfunded liabilny 1.n state 
pension fund was n('lt " • • t" w1.Uun scope of Arizona 
c-onstatut~Ondl pro~lSlOn•l . 

!"•·conrl, while unfunded liabHity must be avoided to 
~· n:,u r.: the cont:l.nued, statutori!•t n.;ndated self ­
~ u1 tlc&ency ot th~ State Fund, no c'laim has been made 
lhut \.t,,. t-rl•~t fund's cOr!'US will be inadequate to 
s.lti~<fy those benefit-p,;ymc·nt ob:lgations wh1ch will 
ol Ccrut• dut·&ng th~s biennium . Sec , <:.q., Graham v. Board 
of Examiners, llC. ~lont. ~84 ,--593~5 P.2d 956, 957 
TI94'1 ("(l.)t has repeatedly bt<t!n held by thi ~ rnurt 
~hat there lS no dcbl or l&ability created (under 
.>rtlcl" ~:1:1, :Act ion 2 of the 1889 Constitution! when 
there is ca~h ~n hand or revenue provided by the 
legislatUl•' for the biennlurr tc meet the 
~ppropriation"); Sta te "x rel . Rankin v . State Board o! 
T">:aminl'rs, 59 Mont. 55'1-,- SG8 , l 'J7 r-.2d 988, 992 (1921) 
lsame l-. -Although a claimaut's entitlement to a specific 
amount of b"lH: fit!l or tn re!mbur5ement of mediccll 
expen~e~ i~ rlf'tPrmined at the time of his injury and io 
contractual in nature (Buckmnn v. Montana Deaconess 
Hospital, 43 St. Rptr. 2216, 2~Zl-22, 730 P.2d 380, 
384-85 (198611, t~ actual obl&gation to tender a 
port~on C>f th(• b<: cits or expenses most typically 
a r&ses on a biweuk l .. b<tsis. !; 3'1 -71-740, MCA: see, 
~· Polich v. Whalen's 0 .1\. Tire Wart:!house, 38"St. 
Rptr. 1572, 1574,6Tol-r::'rl'Tf6?,--r!b5 11981); Laukaitas 
v. Sist e rs of Charity of Leavenworth, 135 Mont. 469, 
474, 342 r.:::d 75? , 754-55 11959\; d. Brurud v. Jsd!t: 
Moving £ Storaqe Co., l 12 Mont. 2 49 ~55, 563 P. 2d 5 , 
~Gl (1977) (dhtrnqui.,hing award of lump sum advance 
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from lump sum settlement). The State Fund's obligation 
to make such payments, moreover, is contingent upon, 
inter alia, the claimant 's survival IS 39-71-726, MCAl 
and the-absence of an intervening order which modifie 
or e liminates such duty IS 39-71-2909, MCA). The 
unfunded liability at issue here thus reflects the 
potential of future financial deficiency and not a 
present inability to pay currently accrued obligations 
or those which will arise prior to fiscal year 19 90. 
Consequently, even if the term •state debt" in arLicle 
VIII, section 8 of the Constitution did encompass the 
State Fund's inability to satis f y its legally-due 
obligations , no such debt has yet occurred or will 
likely occur this biennium, and it is speculative to 
assume that it will arise in later bienniums. 

Your o ther question hypothegizes an inability of the 
State Fund t o pay currently accruing obligations in 
future bienniums. It is my practice to decline to 
respond to questions which present wholly abstract 
issues . If the trus t fund does become, or is assured of 
becoming, insolvent and if a bona fide dispute exists as 
to the State's responsibi li tY""UPciii'"""Such insolvency, an 
opinion request would be appropriate. 

THEREFORE, IT IS MY OPINION: 

Unfunded liability in the industrial insurance 
expendable trust fund is not a "state debt" within 
the scope of article VIII, section 8 of the Montann 
Constitution. 

very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NCI. U OPINION NO . 4 7 

ELECTIONS 
districts; 
one vote"; 

Voter qualifications for 
weighted voting not violative of 

irriqation 
"one man, 

IRRIGATION DISTRICTS Voter qualifications for 
irrigation districts; weighted voting not violative of 
•one man, one vote"; 
MONTANA CODE ANNOTATED - Title 85, chapter 7; sections 
13-1-111, 8 5-7-1710; 
MONTANA CONSTITUTION - Article IV, section 2. 

HSLD: 1. In order to vote in an irrigation district 
election under Title 85, chapter 7, part 17, 
MCA, an individual must be: (1) a landowner 
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