
OPINIONS OF TKE ATTORNEY GENERAL 

A mt!mLcr of thP hoard of trustees of a public 
sch~ol ~i~trict may serve in a position o! 
employment at a privatr. nchool loc"t:ed with l.n the 
public ~chool rl1strict . 

Very truly yours, 

mK£ CR£1-:LY 
Att:orney General 
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t o r epr esent 
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COUNTY .vrTOJUl!;\":-; r:r!'ponsibi li t ies in chilrl abucc, 
nr-q tccl, <>lid tJ,•p<!ndency proceed1 ngs ; 
FAAILY l'ERVICF.S, OF.PARntF.N"I' OF - Duty of county att:orney 
t:o tcprcscnt d.·partmcnt in child abu~<e, neglect, and 
dt:pendency p~oc.wu i n<JS ; 
!:;T!.'l'f A\.FI'CIFS - Duty of county attornt:y lO represent 
Dcp,1rtmt>nt of Family ServicE"!' in c-hild abuse, neglect , 
and d~pcndency proc~~ding~; 
HONTIItl/\ C'C10£ AN>.:OTJ..rF.O - Titl,. 4 1, chaplt·r J; sect1ons 
7-4- 2716 , 7-4-~717, 41- J -401, 53- 2-303: 
OPINIONS Of 1'11C ;,TTOKNEY G~~ERAL - 41 Op. At t' y Gt:n. 
No. 3 4 (l a 8 •) • 

IIELD: It is the cluty of th"' county attorney to 
n·pr..-sen t the OepartmPnt of f"Ami ly f.crvict:s in 
cluld a bus", neglect, and dcpchclt:ncy 
procced.Lngc under the prov1s1ono o! Tii:IP 41, 
chapccr J , MCA. 

14 Oeccml.wr 1!11'7 

C,'ne Hunt1ngton, Oirector 
Ucpartment oi ~·amlly ServtccG 
r.<'. flol: coo~ 
HPlena MT 59604 

o .. ar ~lr. lluntington: 

You have asked me to clari '~· 'he rol c· of the county 
ntt.ornuy in child abuse and nuglLct procC>ccli ngs 
!nll<'wing the enactrnnnt o( liouoe L\111 J2!> by the 1987 
J,eg 1 s la ture. 

llll 3~5 (1"87 l'.ont. 
executive branch of 

Laws, ch . 609) rPnr<Janizt!d 
st;~tc government by crcat1ng 
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OPINIONS OF TII.E ATTORN£\' GENERI•L 

Department of Family Services (the department) and 
transferring tho rc~ponr.ibility for prov1ding ch1ld 
prot.,ctive services tram the Department of Social and 
Rehabilitat1on Serv1ccs and th~ county we lfare 
department" to tho new dPpartment, effect ive July 1, 
1987. Your inquiry Pri~oc from the fact that liB 325 did 
not amend section 5J- 2- 303, MCA, wh1ch requires the 
county attorney to be the legal advisor to t~e county 
welfare board und t~ render legal services to the county 
welfare department. You <1&1: ... h..-th<:r th" Lt:glslature's 
f,1ilur~· to 1n ... lude a re!erenc" to th<' 1u:w Dc•pnrtmf'nt of 
l'am.:.ly Servi.c"" :.,, sectior. 5)-:!-303, MCA, means thd t the 
c ounty arr~rney is not required to represcnt the 
d•' Partment in child al>u!:c i\nd n.,g1..-ct proceedings. 

The duties of county attorneys are set forth in ~e~r ione 

7-4-2711 to :: ' 17, ~lCA. Se,· Lion 7-4-2716(1), MCA, 
plOVldec that the county attorney must "rc>pn·:a-nt the 
~t4.lte in all ml\t t c·r!". t~.nr. procc,.H.llnqs to wh1ch lt. is a 
pJrty ~r in w1.1ch 1t may be ber.e!lC.lall~· lntcrcstccl, nt 
dll t1mes and 1n ull plan•s wlthin the limits of his 
c ounty." Sect1on "-4-7717 , MCA, requires th<· county 
attorney to perform ·~u~h other dut1.,s as are prescribed 
by law.• 

To ,.,a •. ., elfectl.Ve the tr<lnsfer uf authority in l'"hild 
prot.actlon matters t o thc n<·W <l<'p3rtlllent, the 
L<!q1sl.1turr- cC"In~jdered and amended numE>roun statutes , 
inl'"luding s!'ctiC"In 41-3-401, MCA. However, the 
Lcg•~lntur~ r"La•n~d subsect1on (1) o! section 4!-l-401, 
NCA, which pr ovld<!s that t.he '"county i"lt. t.orney, Jttorney 
q.,ncr ,,!, o r "'' attorney hi red by thP county WE: 11 are 
department or offii'"P of hum<>n !.<!rvic.:s shall be 
rP::ponniblc fc;.r 11llng all petitions allc:qing nbusP . 
neglect, or depE<ndcncy.'" In • 985 the I.egislaturP 
4111end.:d t.his :: ti\tUIP by a!v!nq au thority to fi l e ouch 
petitions to •he nttornuy guneral and to specially 
retained attornE'ys 1n adc1tion teo the county attorney. 
1985 ~lont.. L<:.\oiC, ch. 6~9 . But, impor tantly, the> 
Legislature d1d not rt!lif'vP the count y attorney from Ins 
responsibi l i t y fC"I r filinq .1buse, neglect , or dependency 
petitions. I .1gree with your view that the county 
clttorney rema1nu pnmorily responsible for filing the 
po:t~tlons anu thll~ •h<" attorney general or speciolly 
retained attorney would act undt:r sectl.On 41-3-40111), 
~!Ct\ 1 only when the county attorney d<.>es nut r.cL bcc11u:<e 
of absence, illneso , d1ff~renrPR in policy, personal 
conflict!;, pre!'sure of official business, o r s1t111lar 
reason. See, e.o., 41 Op. J\tt ' y Gen . No. 34 (198~). 

This r esponsibllit.y cont inut:s irrcspPct ive o f the 
transfer of child protect>ve servic~s to the Department 
o! romily ~ervicP.s under HR 375. 
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OI'!NIONS OF Til£ ATTORNEY GENEiv'\L 

The Lcgisl6turc ha~ also made c lear its int~ntion that 
county attor~>.,yn hll"l' 11 mA,or role in child abus<> , 
neglect, anrl rll'pcndcucy 1natters through other statutory 
provisio~>s. ThP Department o! Family Scrv1ces 1s 
required to not1ty th~ county attorney of all r~portc of 
suspect~d child abucP or neqlect. S 41- 3- 201, MCA. The 
county attorn<'y Ifill' convene on lnterdlscip1inary child 
protective team and 1s a member of the to:dJll. 
S 41- 3-108, ~lCA. lf the evidence 1ndicatt'~ violntion of 
t.he crim1na1 co<le , the county attorney is responsibl e 
for filinq 11ppropriate charges against the alleged 
offender. S 41- ' -lOG, ~:c;,. The county attorney has 
author 11.y to r.-mov .. 11 youth believed to be In imml.!dia t c 
or apparent: dang""•· "nd t.o pliH"t thP youth in a 
pt·otcctive !acility. S 41-3- 30 1, MCA. Th.- county 
nttorncy may direct law enforcement agencies to conduct 
i nvesl iga tions and !urn! sh rt>por• " concerning the 
alleged abuse or neglect. S 41-3-401 (ll, MCA. The 
cuunc.y at.t.orn<:y may L1lc « pcc.1tion for t.emp~rary 
tnvc~LlqntlVP author ity and protective serv1ces. 
!i 41- 3-4 02, MCA. Tht>s<> statutes lt!ad me to conc lude 
th(lt HR 3-~ 1.lld not change the rolt! of th~ county 
att.orner tn ch1ld .-.buFe, neglect, and dependPncy 
ptoceed1ngs. The c nty (l ttnrncy must represent th~ naw 
dt p .. trt.ment. 1.n such proceeo.tng~ . 

':'III:PfF"C\PF, IT IS MY OPINION : 

It lS the d~ty ot the county attorney to r cprcsrnt 
the Deparlmt:lll of Family Services in child abuse, 
neglect., and depcnd,.ncoy p r oceedinqs under the 
prov1.s1.0n5 oE Title 41, chapt.er 3, ~ICA. 

\'cry t r uly yours, 

~II KE GRF.F.L Y 
Attorney Generdl 

VOLUME NO. 42 OPINION NO. 46 

STATE DEBTS - Whether unfunded liability in industrial 
1nsurance expl'ndi!ble trust fund con .. titutPs "state debt" 
within scope of ardc:!.c Vlil, s"ction 8, Montana 
Constitution: 
I-IOI!KI::RS ' COMPENSATION - Whether un funtlf>d liabilitY in 
indu~trial insurance expendable trust fund const:itutes 
"state debt" wi thin scope of article Vlll, section 8, 
Montana Constitution: 
MONTANA COD£ ANNOTATED - Title 39, chapter 71; sections 
39-71- 726, 3?-71- 740, 39-71-2101, 39-71 - 2,01, 
39- 71- 2301, 39-71-230~. 39-71-1321, 39-71-2501 to 
39-71-2~04, 39-71-2909; 

182 

cu1046
Text Box




