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Nonetheless, absent congressional authorization to the
contrary , t he Department of Agriculture is immune from
direct enforcement of the Act because of general
sovereignty principles.
~. Seattle Master Builders
Association v. Pacific Northwes t Electric Power and
Conservation Plann1ng Counc1l, 786 F.2d 1359, 1364 (9th
Cir. 19861, ce rt. denied, 107 S. Ct. 939 (19871: United
States v . Town of Windsor, 765 F.2d 16, 18 (2d Cir.
1985).
Thus;- t o the e xten t section 76-3-30 1 (1), MCA,
requires the filing of a subdiv1s1on plat prior t o valid
transfer of title , such provision lS inoperative as to
the United Stc~tes .
See, ~· In ~ American Boiler
Works, Inc ., 220 F.2d 3 19, 32 1 (Jd Cir . 19551; In re
Read-Yo~Inc., 152 F.2d 313, 316-17 (7th Cir. i945TI
Texas v. Un~ States Forest Service, 65 4 F. Supp . 289 ,
294 (S.D. Tex. 1986); Un ited States v. South Carolina,
578 F. Supp. 549 (D.S.C. 19831. The Act's criminal and
civil enforcement provisions in sections 76-3- 105 and
76-3-30 , (31, MCA, are equally inopera t ive .
Finally ,
because the Act's survey provisions cannot be enforced
aga1nst the United States and, there fore, no survey is
requi r ed, the c o unty clerk and recorder may not refuse
to accept the second transaction ' s deed for filing on
the bas is of section 76-3-302(1), MCA, as presently
drafted.
THEREFORE , IT IS MY OPINI ON:
1.

"the law of eminent domain" 1n
76-3-201(1), MCA, inc lude s federal
condemnation proceedings, and the e xemp t ion
from coverage under the Mon tana Subdivision
and Platting Act applies to a conveya nce of
land from a private owner to the United States
Department o f Agriculture pursuant to 16
u .s .c . s 485.
~e

term

~cction

2.

The filing and enforcement provis1ons of the
Montana Subdivision and Platting Act are
inapplicable to transaCt i Ons in which the
United States is the subd~vider .

Ver y truly yours,
MIKE GREELY
Atto rney General
VOLUME NO. 4 2
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OPI NION NO. 37

Authority to •sta blish sepa rate health
plan for empl ... yee" 1n collec tive ba rga in1ng
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EMPLOYEES, PUBLIC
County's authority to establish
sepdrate
health
insurance
plan
for
employees
in
collective bargaining unit;
LABOR RELATIONS
County's authority to establish
separate
health
insurance
plan
ior
employo:es
in
collective bargaining unit ;
MONTANA CODE ANNOTATED - Title 39, chapter 31; sections
2-18-702 (1), 39-31-305(2);
OPINIONS OF TilE ATTORNEY GENERAL - J8 Op. Att'y Gen .
No. 116 (1980), 38 Op. Att 'y Gen. No . 20 ( 1979), 3 7 Op.
Att'y Ge ol. No. 113 (1978), 37 Op. Att'y Gen. No. 5 4
(1977).
HELD:

A county with general government powers may
not establish a separate health be nefit plan
for
certain
employees
in
a
collective
bar g., i ning un1 t when a county emp loyee -wide
group 1nsurance plan adopt~d in acco rdance
with section 2-18-702(1), MCA , already exists.
12 November 1987

David L. Nielsen
Valley County Attorney
Valley County Courthouse
Glasgow MT 59230
Dear Mr . Nielsen:
You have requested my opinion concerning the following
quu stion:
May a county with genera
government powers
agree
with
the
collective
bargain1ng
representative of a group of its employees to
establish a health benefit plan for such group
which is separate fro m a health insurance plan
adopted pursuant to section 2-18-702(1), MCA,
for all county employees?
I conclude that a count y with general government powers
may not agree to a separa te group health insurance plan.
Valley County is a general powers local government whose
road and bridge department employees are represented for
collect1ve bargaining purposes by the International
Brotherhood of Teamsters, Chauffeurs, warehousemen and
Helpers of America.
The county and the union have
recently negotiated a collective barqaining agreement
which ant~cipates establishinq a group health insurance
plan fo r th~ se wo rkers. Presently all county employees,
150

OPINIONS OF THE ATTORNEY GENERAL
~ncluding those in the road and bridge department unit,
are covered by a group health insurance plan entered
into pursuant to section 2-18-702(11, MCA. The parties
agreed that they would seek my opinion concerning the
valid i
of the separat~ plan prior to its actual
J.mple. ..cation .

Montana recogn1zes and protects the r1ght of state and
local government employees to organize themselves for
collective bargaining purposes.
See SS 39-31 -1 01 to
409, MCA.
Central to thl.s right isthe employer's and
labor organlZation' s mutual obligation to barga1n in
-,~ood
faith
"with respect to wages, hours ,
fringe
benehts,
and
other
conditions
of
employment[.) "
There 1s accord1ngly no dispute
S 39- 31 - 305(21, ~ICA.
that group health insurance coverage is a mandatory
subJect of bargaining.
~ 38 Op. Att'y Gen. No. 20
at 71 (19791.
Nonet heless, it is equally well established that, when a
particular employment condition for public employees has
been legislatively set, it may not be modified through
collective ba rgaining without statutory authorization.
38 Op. Att' y Gen. No. 116 at 408 (19801; 38 Op . Att;'y
Gen. No. 20; 37 Op . Att'y Gen . No. 113 at 486 (19781.
Th1s conclus1on derJ.ves not from any express provision
in the public employee barga1ning statutes but from
general principles of statutory construction .
"Where
one s tatute deals with a
subject in general and
comprehensJ.ve terms, and another deals WJ.th a part of
the same sub)ect in a more m1.nute and definite way, the
latter w1ll prevail over the former to the exten ~ of any
necessary repugnancy between them." City of B1ll1ngs v.
Smith, 158 Mont. 197, 211 , 490 P.2d 221, 229 (1971);
dccord Phillips v. Lake County, 4 3 Sr. Rptr. 10 46, 1049,
721 P.2d 326, 330 119861; In r e Williams, 42 St. Rptr.
1800, 1803, 709 P . 2d 1008 ,-1010 (19851; ~ generally
Tri-County Educators' AssocJ.ation v . Tri-Co unty Special
Education Cooperatlve ~ 607, 225 Kan. 781, 59 4 P.2d
207, 209 (19 79 1 (" [m)atters which have been fixed by
statutu or by constitution of th1s state are not
negotiable under any circumstances").
The issue is
whether the existence of a county-wide group health
insurance plan under section 2-18-702(1), MCA , affects
the county's author1ty to establish the leso inclusive
plan.
sectJ.on 2-18-702(1), MCA, statco:
All counti e s, cities, towns, school districts,
and the board of regents shall upon approval
by
two-thirds
vote
of
the1r
respective
officers
and employees
enter
J.nto group
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hospital1zation, med1cal, health, including
long-term disab1lity, accident, and/or group
l1fc insurance contracts o - plans for the
benefit of their office rs and employees and
their dependents.
The lauguage of this provis1on is mandatory and clearly
contemplates,
inter alia, county-wide group health
insurance plans upon the necessary employee approval.
See 37 Op . Att'y Gen. No. 54 a t 213 (1977).
The
apparent purpos~ of employee-w1de coverage is reduction
of insurance costs through creat1on of a risk pool which
1s as l arge as possible .
See Feb. 8, 1979 Minutes of
Select Committee on Employee Compensation at 5-6.
Irrespective of the precise reason for the comprehensive
coverage requlrement , the provision neither expressly
nor 1mpl1edly author ize s excision of one employee group
from
that co verage merely because its terms and
condit1ons of employment are subject to
·ollective
bargatning. Since section 2-18-70 2 ( 11 , ~ICA , i
the more
specific statute w1th respect to the issue presented and
spea k s 1n mandatory terms, I conclude that a county with
general government pow~<rs may not. enter into a group
health 1nsurance plan, separate from that covering its
other employees, for individuals who are part of a
col lective bargaining unit.
It must be emphasized,
howeve r , that such a county remains obligated to bargain
over other heal th insurance matters, such as monetary
coverage limits, deductible amounts, or the level of
employee contributions, which may involve modification
of an e xis ting group plan.
THEREFORE, IT IS MY OPINION:
A county with general government powers may not
establish d
sepa rate health benefit plan for
certain employees in a collective bargaining unit
when a county employee-wide group insurance plan
adopted 1n accordance wi th sect10n 2-18-702!11,
MCA, already exists.
Very truly yours,
MIKE GREELY
Attorney General
VOLUME NO. 42

OPI NI ON NO. 38

CRIMINAL LAW AND PROCEDURE - Sale of rifles and shotgun
to residents of noncontiguous states:
FIREARMS - Sale to residents o f noncontiguous states:
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