
OPINIONS OF THE ATTORN£¥ GENERAL 

Development, and sect1.on 18-1-102 (2) (b), HCA, 
prohibit restr1.ct1on of the competitive 
bidding process by resident bidder's prefer ­
ence, for state and local contracts funded in 
part by grants-in-aid fro~ that agency. 

2. 37 Op. Att'y Gen. No . 59 (1977) is overruled 
insofa< as it confl1cts with tho holding of 
this opinion. 

Very truly yours, 

HIKE GREELY 
Attorney General 

VOLUME NO. q2 OPINION NO. 36 

CONDEMNATION PROCEEDINGS Status of fede r al 
condemnation proceedings ~s part of "the law of em1nent 
doma1.n" under section 76-3-201(11, ~CA; 
LAND USE - Nat1onal forest land exchange as exempt from 
Subd1.vis1on and Platting Act requirements; 
PROPERTY, REAL- National forest land e xchange as e xempt 
from Subdiv1sion and Platting Act requirements; 
SUBDIVISION AND PLATTING ACT - National forest land 
exchange as exempt from requirements of; 
SUBDIVISION AND PLATTING ACT Status of federal 
conde.mnation proceedings as part of "the law of eminr>nt 
domain"; 
UN . TED STATES - National forest land r~change as exempt 
from Subdivision and Platting Act requirements; 
UNITED STATES Status of federal condemnation 
proceedings as part of "the law of eminent domai n" under 
section 76-3-201 (1), HCA; 
MONTANA :ODE ANNOTATED - Title 70, chapter 30 ; sections 
76-3-101 to 76-3-614, 76-3-103 (3), 76-3-103 !l5). 
76 - 3-105, 76-3-201 (1). 76-3-301, 76-3 - 302, 76-3-504(1). 
76-3-601 (1), 76-3-604 (2), 76-3-610 (1), 76-J-612 (II; 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att' y Gen. 
No.3 11985); 
UNITED STATES CODE - 16 U.S . C. S 485, 40 U.S.C. S 257, 
43 u.s.c. s 1716, 43 u.s.c . s 1718; 
UNITED STATES STATUTES AT LARGE - 45 Stat. 1145. 

HELD : 1. The term "the law of eminent domain" in 
section 76-3-201(1), HCA, includes federal 
condemnat ion proceedings, and the exemption 
from covt!rage under the Montana Subdivision 
and Platting Act applies to a conveyance of 
land f rom private owner to the Un1ted States 
Department o f Agriculture pursuant to 16 
u.s.c. s 485. 
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2. The filing and enforcement provisions of the 
Montana Subd•vis•on and Plattin J Act are 
inapplicable to transactions in which the 
United Stdtes is the subdivider . 

Wm. Nels Swandal 
Park County Attorney 
Park County Courthouse 
Livingston MT 59047 

De ar Mr. Swandal : 

10 November 1987 

Yo u have requested my opinion concerning the following 
questions . 

1. Is a conveyance of land from a private 
owner t o the United States Department of 
Agriculture pursuant to 16 U.S .C. S 485 
wholly exempted from coverage under the 
Mont .. na Subdivision and Platting Act by 
section 76- 3- 201(1), MCA? 

2 . Is a conveyance of land between the 
United States Department of Agriculture 
and a private landowner pu r suant to 43 
U. S .c. S 1716 wholly exempted from the 
requirements of t he Montana Subdivision 
and Platting Act? 

With respect to the fi rst question, I conclude that, 
be cause the l <J nd was subject to condemnation by the 
United States in the absence of an agreement and because 
the term "the law of eminent domain" in section 
76-3-201 (1), MCA, includes federal condemnation 
proceedings, the transaction is exempted from regulation 
under the Montana Subd•vis•on and Platting Act, 
SS 76-3-101 to 61 4, MCA (Act) . As to the second 
question, 1 conclude that, because of the United States ' 
general Lrnmunity from state regulation and t he statut e's 
wording, the Act's filing and enforcement provisions are 
inapplicable to a conveyance by the federal government 
pu rsuant to 43 U.S . C . S 1716. 

The parcels of land involved in the first question total 
approximately 710 acres . A private landowner entered 
into an agreement with the United St a t es Department of 
Agriculture under which the parcels were conveyed to the 
United States pursuant to 16 U.S C. S 485 in exchange 
for certain federal lands and a sum of money . The 
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transaction in the second question involved the 
c o rresponding conveyance by the United States of those 
federal lands pursuant to 43 u .s. c . S 1716. Both 
transactions constituted a "division of land," as 
defined in section 76-3-10313), MCA, of the Act, but 
wheth~r either created a "subdivis1on" under section 
76-3-103(151, MCA, cannot be determined from the deeds. 
Nonetheless, the dist1nction between "division of land" 
and "subdivision" status has principal importance only 
with respect to the s ubstantive scope of the Act's 
regulation and, for present purposes, has no 
significance . See 41 Op . Att'y Gen . No. 3 (1985). 

Relevant to this matter, however, are the Act's filing 
and enforcement provisions . Section 76-3- 301 (1), MCA, 
conditions transfer of title to subdivided lands upon 
filing of a final subdivision plat. Section 76-3- 302, 
MCA, fur t her proscribes a county clerk and recorder from 
recording "any instrument which purports to transfer 
title t o or possession of a par cel or tract of land 
which is required to be survey ed by lthe Actl unless the 
required certificate of survey or subdivision plat has 
been filed ... and the instrument of transfer describes 
the parcel or tract by reference to the filed 
certificate or plat." The Act may be enforced civilly 
by the county attorney under section 76-3-301 (3), MCA, 
or criminally under section 76- 3- 105, MCA, against the 
subd1v1der. See SS 76-3-50 4(1), 76-3-601111, 
76- 3-604 (2), 76-3-610 (1), 76-3-612(1), M.CA. 

The first question is resolved by section 76- 3-201(1), 
MCA. This provision states : 

Unless the method of disposition is adopted 
f or the purpose of evading thl.s chapter, the 
requirements of this chapter shall not apply 
to ~ny division of land whic h : 

Ill is created by order of any cour t of 
record in this state or by operation of law or 
which, in the absence of agreement between the 
parties to the sale, could be created by an 
order of any court in this state pursuant to 
the law of eminent domain (Title 70 , chapter 
301 I . I 

There i s no dispute that the United States cou ld have 
initiated a condemnation action in the United States 
District Court for the District o f Montana with respect 
to the conveyed property. 16 u.s .c. S 485; 40 U.S.C. 
S 257; Act of Jan. 30 , 1929 , Pub . L. No. 70-69 4, 45 
Stat. 1145; see United States v. Threlkeld, 72 F . 2d 464, 
466 Cl il th Ci-r;- 1934); Unit<>d States v. Eiqhty Acres of 
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Land, 26 F. Supp . 315 , 320 (E. D. Ill. 1939); United 
states v. Graham & Irvine, 250 F. 499, 501 - 02 (W.O. va. 
1917 ); see also -Albert l!anson Lumber Co. v. United 
States, 261 u-:s:- 581 , 587 (1923). The ques tion becomes, 
therefore, whether the agreement here is among t hose 
contemplated in section 76-3-201(1), MCA . 

The question ~uld be easily answered but for the 
par~nthettcal r eference in section 76-3- 201(1) , MCA, to 
Title 70, chapter 30, s1nce the United States District 
Court constitutes a "court in this state" and the 
resulting order would be "pursuant to the law of eminent 
domain(.}" It may nonetheless be plausibly argued that 
the parenthet1ca l reference is intended to limi t the 
scope of "the law of eminent domain" to actions 
maintain~d under Montana law and in state courts. 
I ! though th1s ~eading of section 76-3-201 (1), MCA, is 
not wtthout some force, I reJect it as inconslstent with 
the purpose of the exemption. 

The goal of statutory construction is to ascertain the 
Legislature' s intent . ~· Missoula County v . American 
Asphalt, Inc., 42 St . Rptr. 920, 922, 701 P.2d 990, 992 
(1985); Keller v. Smith, 170 Mont. 399, 405, 553 P.2d 
1002, 1006 (19761. Every effort must be made to discern 
that intenL "from the plain meaning u f the words of the 
statute" (Montana T<tvern Assoc i ation v. State e x rel . 
Department 2! Revenue, 4 3 St . Rpt r. 2180, 2185, 729 ~ 
1310, 1316 (1986)) , and, therefore, "[il f the statute is 
plain, unambiguous, direct and certain, the statute 
speaks for itself dnd there is nothing left for the 
Court to construe" (Shannon v. Keller, 188 Mont . 224, 
226 , 612 P.2d 1293, 1294 (1980)). Where a provision is 
ambiguous, canons of statutory construction may be 
applied to assist in determining legislative intent. 
Missoula County v . American Asphalt, Inc . , supra. 
Fundamental canons relevant here are that "the 
unreasonabl eness of the result produced by one 
interpretation is reason for rejec ting it in favor of 
another that would produce a reasonable resu l t, • 
!Johnson v. Mar1as River Electric Cooperative, 41 St. 
Rptr. 1528, 1532, 687 P. 2d 668, 671 (1984)), and that 
"(a I sti'l tute will not be interpreted t o defeat its 
evtdent object or purpose," (LPwis and Clark County v. 
State , 43 St . Rptr . 2150, 2154 , 728 P.2d 1348, 1351 
(1986)) -

As stated above, beCtlon 76- 3- 201 (1), MCA, would, but 
for the concluding parenthetical reference to Title 70, 
chapter 30, c learly include the present transaction. 
The parenthetical reference therefore raiaes the 
question of whether it was 1ntended to limit the 
otherwise expansive term "the law of eminent domain" to 
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proceedings under the Montar• condemnation statute. 
Such a distinction , however , has no pract~cal basis 
becc1use federal and state •·ondemnation proceedi ngs ha ve 
the same purpose and the same degree o f finality and 
spec i flcity with respect to j udgments entered. This 
concl~sion i s underscored when section 76- 3-201(11 , MCA, 
1S read as a whole s~nce an actual M.:>ntana federal 
d is tn.ct court condemnatior judgment, l i ke that of a 
s tate d istrict court, would satisfy the "order of any 
court of record in this state" portion of the 
subsectio n. It seems evident that section 76-3-201(1), 
MCA, 1s not d esigned to relegala federal condemnation 
proceedings or exchanges of land in contemplation 
thereof t o a lesser status--a result nat¥ rally flowing 
f rom restr~ct i.ng the scope of "the law of eminent 
domain" to the pro v1s1ons in TJ tle 70, chapter 30. The 
mor e reasonable interpretation , therefore, favors 
applicat1on of t he exemption. 

Moreover, the ratio nale for the e xemption in section 
76-3-201 (1), ~ICA , apparently relates to the 
nonconsensual nature of tha d~vision o f land mandated by 
court order o r, in a situation l1ke that here, to the 
arguably coercive nature of an agreement entered into 
under threat of condemnation proceedings . This 
statutory purpose, o f course, would not be f urthered by 
a restrictive interpretat1on of "the law of eminent 
domain " since, irrespective of the entity asserting the 
eminent domc1in right or the forum where tha right will 
be advanced, the element o f coerc1o n remains. Thus, 
aside from a r bitrarily dist.1.ngu1shing between f ederal 
and state condemnation proceedings, a restrictive 
interpretation would run contrary to the reason _or the 
e xemption. 

In sum, the pg r e nthet1cal r eference to Title 70, chapter 
30 in section 76- 3-201(1 ) , MCA, does no t limit the term 
"the law o f eminent domain" to proceedings under the 
state stltute . The reference was 1ntended only to 
designate t hat prov1sion of Montana law which largely 
governs condemnation matter s and was not designed to 
foreclose appl1cability o! the exemption to agreements 
providing for divisions o f land which could have been 
effected through federal c ondemnation proceedings. 

There e xist s, i n contrast, no statutory exemption with 
r espect t o the conveyance of lands by the United States 
in the s econd transaction. That conveyance, although 
integ ral to c~rrying out the first transaction, did not 
effect ~ divis~on of land which, but for an agreement, 
cou ld have been accomplished through a condemnation 
action, a nd none of the other express exemptions in 
section 76-3-201 , MCA, o r elsewhere in the Act applies. 
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Nonetheless, absent congressional authorization to the 
contrary , t he Department of Agriculture is immune from 
direct enforcement of the Act because of general 
sovereignty principles. ~. Seattle Master Builders 
Association v. Pacific Northwest Electric Power and 
Conservation Plann1ng Counc1l, 786 F.2d 1359, 1364 (9th 
Cir. 19861, cert. denied, 107 S. Ct. 939 (19871: United 
States v . Town of Windsor, 765 F.2d 16, 18 (2d Cir. 
1985). Thus;- to the e xtent section 76-3-30 1 (1), MCA, 
requires the filing of a subdiv1s1on plat prior t o valid 
transfer of title , such provision lS inoperative as to 
the United Stc~tes . See, ~· In ~ American Boiler 
Works, Inc ., 220 F.2d 319, 321 (Jd Cir . 19551; In re 
Read-Yo~Inc., 152 F.2d 313, 316-17 (7th Cir. i945TI 
Texas v. Un~ States Forest Service, 654 F. Supp . 289 , 
294 (S.D. Tex. 1986); United States v. South Carolina, 
578 F. Supp. 549 (D.S.C. 19831. The Act's criminal and 
civil enforcement provisions in sections 76-3- 105 and 
76-3-30 , (31, MCA, are equally inoperat ive . Finally , 
because the Act's survey provisions cannot be enforced 
aga1nst the United States and, there fore, no survey is 
requi r ed, the c o unty clerk and recorder may not refuse 
to accept the second transaction ' s deed for filing on 
the bas is of section 76-3-302(1), MCA, as presently 
drafted. 

THEREFORE , IT IS MY OPINION: 

1. ~e term "the law of eminent domain" 1n 
~cction 76-3-201(1), MCA, inc ludes federal 
condemnation proceedings, and the e xempt ion 
from coverage under the Montana Subdivision 
and Platting Act applies to a conveyance of 
land from a private owner to the United States 
Department o f Agriculture pursuant to 16 
u .s .c . s 485. 

2 . The filing and enforcement provis1ons of the 
Montana Subdivision and Platting Act are 
inapplicable to transaCti Ons in which the 
United States is the subd~vider . 

Ver y truly yours, 

MIKE GREELY 
Atto rney General 

VOLUME NO. 4 2 OPINION NO. 37 

COUNTI ES Authority to •stablish sepa rate health 
insurance plan for empl ... yee" 1n collec tive ba rgain1ng 
unit: 
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