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Applying this three-part test, 1 find that none of its 
elements is met here. Local governments must satisfy 
the requirements of both House Bill 884 and Senate 
Bill 71. As I also said in 42 Op. Att.'y Gen. No. 21: 

Local officials may necessar1ly have to reduce 
discret1onary projects in order to perform 
duties that are statutorily required, but that 
was the case before 1- 105 o r SB 71 and i t 
remains so now. 

THEREFORE, IT IS MY OPINION: 

1. The Legislature had the authority to pass 1987 
Montana Laws, chapter 66 4 without giving local 
governments the ability to raise new revenues 
t o pay for that liability . 

2 . Local governments must meet the requirements 
of both 1987 Montana Laws, chapt er 664 and 
1987 Montana Laws, chapter 654. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLU~IE NO. 4 2 OPINION NO. 31 

CONSTITUTIONS - Appointment of district judge; 
COURTS, DISTRICT - Appointment of district )Udge; 
ELECTIONS Election of district JUdge following 
appo1n~ent and confirmation; 
JUDGES - Appointment of district j udge; 
LEGISLATURE Senate confirmation of district judge ; 
MONTANA CODE ANNOTATED - Section 3-1-1014; 
MONTANA CONSTITUTION -Ar ticle VII, sections 8(1) , 8(2); 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op . Att'y Gen. 
No . 52 ( 1986) . 

HELD: 1. An individual nom1nated by the governor while 
the state senate is not in session to fill a 
vacancy 1n the office of district judge serves 
until the end of the next legislative session. 
If confirmed at the next session, he or she 
continues to serve until the next general 
election for which the statutor y filing 
deadline has not passed. 

2. Where the tenure of an individual nominated by 
the governor to fill a vacancy in the o ffice 
o f district judge runs into a next term of 
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office, ~his fact does not shorten the length 
of the next term. At t he next general 
election for dist r ict judge a successor is 
elected to serve the remainder of the 
unexpired term of office . 

Hon . J1m Walterm1re 
secretary of State 
Room 22S, Stat~ Capitol 
Helena MT 59620 

Dear Mr . Walterm1re : 

21 October 1987 

You have asked my op1n1on concerning the timing of 
judicial elect1ons for d1strict judges in the third and 
seventh judicial districts. As you note in your letter, 
the Governor made nominations to fill the vacancies on 
those court s in July 1987 . The terms of office we r e due 
to expire in January 1989, and the positions we r e 
therefore scheduled t o appear on the ballot in November 
1988 . 

Your first question concerns whether the two positions 
should appear on the 1988 ballot . There has been no 
opportunity for the Senate to confirm the nominees . 
Articl e VII, section 8 of the Montana Const itu tion 
provides for the election and confirmat ion of nominees 
to fill vacancies in t he office of dis t ric t court judge . 

Ill The governor shall nominate a r e placement 
from nominees selected in the manner provided 
by law for any vacancy 1n the office of 
supreme court Justice or district cou rt judge . 
I f the governor fails to nominate within 
thirty days after receipt of nominees , the 
chief justice or acting chief justice shall 
make the nomination . Each nomination shall be 
confirmed by the senate, but a nomi nat i on made 
while the senate is not in session shall'be 
effectiVe !!,! !!1 aPPoi"iitment untU the end 07 
the nex t session . If the nomination is not 
confirmed, the office shall be vacant and 
another selection and nomination shall be 
made . 

121 If, at t he first elect1on a f t e r senate 
confirmatiOn, and at the election before each 
succeeding term o f o f fice , any cand idate other 
than the incumbent justice or district judge 
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files for election to that office, the name of 
the incumbent shall be placed on the ballot. 

(Emphasls added. ) 

In 41 Op . Att'y Gen. No . 52 (1986), 1 concluded that 
Sonato eonf~rma tion of a nominee to a digtrie t judgeship 
is a prerequ1site to the placement of that office on the 
ballot for election . Moreover, r concluded that the 
"first election after senate confirmation " referred to 
in article VII, section 8(2) of the Montana 
Constitution, means the next general election after 
Senate confirmation for which the statutory filing 
deadlin~ for judicial candidates has not passed. 

Consistent with that opin1on, the judicial posi tions in 
question should not appear on the November 1988 ballot 
if Senate confirmation of the nominees does not occur 
before the filing deadline for the 1988 primary 
election . In that case , the nominations will remain 
effective as appointments through the end of the next 
leglslative session. At the next session, if the 
nominations are not confirmed, other nom1nat1ons must be 
made. Mont. Const. art . VII, S 8(1). If the 
nominations are ..:onfirmed, section 3-l- 101 4, MCA, 
provides that the nominees shall serve "untll the next 
s ucceeding general election , • i.e., the next general 
election after Senate confirmation for which the 
statutory filing deadline has not passed. 

It is possible that the next legislative session will 
not convene until 1989 . Under those c 1rcumstances the 
individuals nominated in July 1987 would serve through 
the 1989 legislative session, and, if confirmed, they 
would continue to serve unt i l the next general election 
for which the statutory filing deadline has not passed . 

Your second question is : What is the length of term for 
the t wo offices of district judge when they finally do 
appear on the ballot? Section 3-1-1014, MCA , provides 
that where an appointee confirmed by the Senate serves 
until the next general election, the candidate elected 
at the next election holds office for the remainder of 
the unexpired term of office. The phrase " term of 
office" refers to a fi xe d and definite period of time. 
State ex rel. Rusch v . Board of Commissioners , 121 Mont. 
162 , 166,---r9"1 P.2d 670, 672(1948). That phrase must 
not be confused with " tenure of office," which may 
include a period of time between the expiration of an 
officer ' s term and the qualification of his successor . 
See State ex rel. Olsen v. Swanberg, 130 Mont. 202, 211 , 
299 P.2d 446, 4 51 (1956). 
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Thu fixed term of office, in this case six years, is not 
affected by the holding over of an officer beyond the 
expi rat~on of t:.he term. The holdover me. y shortens 
the tenure of the succeeding officer, who tdkes office 
for the unexpired balance of the new term. Opinion of 
Justices, 298 A. 2d 118 , 120 (N.H. 19721: State v. 
Johnson, 57 N.W.2d 531 , 535 (Neb. 19531: Gilson v. 
Heff~rnan, 19 2 A. 2d 577 , 58 1 (N.J. 196 31; Graham v. 
Lockhart, 91 P . 2d 265 , 267 (Ariz . 1939); Holbrook v. 
Board of Duectors, 6 4 P. 2d 43 0 , 431 (Ca l. 1937): State 
v. AmoS. 133 So . 623 , 625 (Fla . 19311. Accord 63A Am. 
Jur:-Tci Public Of ficers and Employee s S 169 (19841; 67 
C. J . S . Offlcer s S 73 (19 781 . The ho ldover does not 
postpone the beginning o( the next six-year term o f 
office. See Op inion of Jusuces, supra , 298 A. 2d at 
119. 

THEREFORE, IT IS MY OPl.HON: 

1 . An indi v dual nominated by the governo r while 
the s tate senat• >S not in sess i on t o fill a 
vacancy in the office of district judge serves 
until the nd of the next legislative sess ~on . 
If confi rmed at the next sessi o n, he or she 
continues to serve until the next general 
election for which the sta tutory filing 
deddline has not passed. 

2 . Whe re the tenure o t an 4nd4vi dua1 nominate d by 
the governor to hll a vacancy in the office 
of distr1ct j udge runs into a next ter of 
offi ce , this f ac t does not shorten t he length 
of the ne xt term . At the next general 
election lor dJ.s t let. JUdge a successor is 
e 1 ected t o serve the rem•nnder of the 
unexpired te r m of o f tice . 

Very truly your s, 

MI KE GREE!.Y 
Atto r ney General 

VOLUM& NO. 4 2 OPIN ION NO. 32 

COUNTIES Dut:.y to take, store , and sel l abandoned 
veh1cles and obligatio n to pay costs ; 
HIGHWAYS Duty of county to take , store , and sell 
vehicles abandoned on public highways other than county 
roads and obligation to pay costs: 
HIGHWAY PATROL - Duty of county to take, store, and sell 
abandoned vehicles taken into custody by the highway 
patrol and county ' s obligation to pay costs; 

130 

cu1046
Text Box




